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technical feasibility of interconnection or access at substantially similar points. Finally, we
conclude that incumbent LECs must prove to the appropriate state commission that a particular
interconnection or access point is not technically feasibile.

199. We find tJ;W the 1996 Act bars consideration ofcosts in determining "technically
feasible" points ofinterconnection or access. In the 1996 Act, Congress distinguished
"technical" considerations from economic concerns. Section 2S1(t), for example, exempts
certain rural LECs from "unduly economically burdensome" obligations imposed by section
251(c) even where satisfaction ofsuch obligations is "technically feasible."423 Similarly, section
254(h)(2)(A) treats "technically feasible" and "economically reasonable" as separate
requirem.ents.424 Finally, we note that the House committee that considered H.R. 1555 (which
was combined with SeDate Bill S.652 to form the 1996 Act) dropped the term "economically
reasonable" from its unbundling provision. The House committee explicitly addressed this
substantive change, reporting that "this requirement could result in certain unbundled ...
elements ... not being made available."42' Thus, the deliberate and explained substantive
omission ofexplicit economic requirements in sections 251(cX2) and 251(cX3) cannot be
undone through an interpretation that such considerations are implicit in the term "technically
feasible." Ofcourse, a requesting carrier that wishes a "technically feasible" but expensive
interconnection would, pursuant to section 252(dXl), be required to bear the cost ofthat
interconnection, including a reasonable profit,426

200. USTA and SBC cite the Commission's 900 Service O~27 as support for the
contention that costs must be considered in a technical feasibility analysis.428 In that order, the
Commission concluded that "[i]n defining 'technically feasible,' we balance both technical and
economic considerations with a view toward providing [900] blocking capability to consumers
without imposing undue economic burdens on LECs."429 Our 900 Service order, however, bas
little bearing on our interpretation ofthe term "technically feasible" in the 1996 Act. As stated

423 47 U.S.C. § 2S1(tXl)(A).

424 47 U.S.C. § 2S4(h)(2)(A).

425 H. Rep. 104-204, 71 (1995).

436 &e 47 U.S.C. ~ 2S2(d)(l); He abo ilifra,Section vn (concluding that requestiDg carriers must pay incumbent
LEes the cost ofmterconnection or unbUndling).

427 Policie8 and RIlles Concerning Interstate 900 Telecommll1licotions Services, Report and Order, 6 FCC kd 6166,
6174 (1991) (900 Service).

421 USTA comments at 12 n.16; SBC reply at 16.

C9 900 Service at 6174.
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above, the 1996 Act distinguishes technical consideratioDS from the "undue economic burdens"
considered in the 900 Service order. Indeed, Congress used virtually the same
language-"unduly economically burden.some"-m drawing the distinction.430 If, as SBC
contends, we are to presume that Congress was aware of the Commimon's analysis ofthe
tedmical feasibility of900 call blocking:)1 the 1996 Act appears squarely to reject that view of
technical feasibility. Moreover,UD1ike the costs ofprovidiDg 900 call blocking, which we
imposed largely on LECs in the 900 Service order, as noted above, to the extent incumbent LECs
incur costs to provide interconnection or access Under sections 251(c)(2) or 251(c)(3), incumbent
LEes may recover such costs from requesting carriers.

201. In addition to economic considerations, section 251(c)(6) distinguishes
considerations of"space limitations" from those of"technical reasons," and thus, in general, we
believe existing space or site restrictions should not be included within a technical feasibility
analysis.432 Ofcourse, under section 251(c)(6) "space" restrictions are expressly considered
along with "technical" considerations in determining whether an incumbent LEC must provide
for physical collocation. Where physical collocation is not practical because of"space
limitations," however, incumbent LECs must provide for virtual collocation.433 Section 251 is
silent as to whether an incumbent LEC's duty to provide for virtual collocation or other methods
of interconnection or access to unbundled elements is dependent on space constraints. We
conclude, as a practical matter, that space limitations at a particular network site, without any
possibility ofexpansion, may render interconnection or access at that point infeasible, technically
or otherwise. Where such expansion is possible, however, we conclude that, in light ofthe
distinction drawn in section 2S1(c)(6), site restrictions do not represent a "technical" obstacle.
Again, however, the requesting party would bear the cost ofany necessary expansion. Nor do we
believe the term "technical," when interpreted in accordance with its ordinary meaning as
referring to engineering and operational concerns in the context ofsections 251(c)(2) and
251(c)(3),434 includes consideration ofaccounting or billing restrictions.

202. Several parties also attempt to draw a distinction between what is "feasible" under
the terms ofthe statute, and what is "possible." The words "feasible" and "possible," however,
are used synonymously. Feasible is defined as "capable ofbeing accomplished or brought about;

430 See 47 U.S.C. § 251(f)(IXA).

431 SBC reply at 16 ("Pnsumabl')'~WIS awIre ofthis FCC definitioIl ofthe term "tecbnic:a11y feasible" when
Congress Chose to use it in the 1996 Act.").

4n 47 U.S.C. § 2S1(cX6).

433 Jd

434 See Random House eollele DietiODll'Y at 1349 ("6. pertaining to or connected with the mechanical or industrial
arts and the applied sciences").
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possible."435 The statute itselfprovides a more meaningful distinction. Unlike the "technically
feasible" terminology included in sections 251(c)(2) and 251(c)(3), section 2S1(c)(6) uses the
term ''practical for technical reasons" in determining the scope ofan incumbent LEC's obligation
to provide for physical collocation.436 "Practical" is defined as "manifested in practice or
action ..• not tbeoretical.or ideal"43? or "adapted or designed for actual use; useful," and connotes
similarity to ordinary usage.431 Thus, it is reasonable to interpret Congress's use of the term
"feasible" in sections 2S1(c)(2) and 2S1(c)(3) as encompassing more than what is merely
"practical" or simUar to what is ordinarily done. That is, use ofthe term "feasible" implies that
interconnecting or providing access to a LEe network element may be feasible at a particular
point even ifsuch interconnection or access requires a novel use of, or Some modification to,
incumbent LEC equipment This interpretation is consistent with the fact that incumbent LEC
networks were not designed to accommodate third-party interconnection or use ofnetwork
elements at all or even most points within the network. Ifincumbent LEes were not required, at
least to some extent, to adapt their facilities to interconnection or use by other carriers, the
purposes ofsections 2S1(c)(2) and 2S1(c)(3) would often be frustrated. For example, Congress
intended to obligate the incumbent to accommodate the new entrant's network architecture by
requiring the incumbent to provide interconnection "for the facilities and equipment" ofthe new
entrant Consistent with that intent, the incumbent must accept the novel use of, and
modification to, its network facilities to accommodate the interconnector or to provide access to
unbundled elements.

203. We also conclude, however, that legitimate threats to network reliability and
security must be considered in evaluating the technical feasibility of interconnection or access to
incumbent LEC networks. Negative network reliability effects are necessarily contrary to a
finding oftechnical feasibility ~ Each carrier must be able to retain responsibility for the
management, control, and performance ofits own network. Thus, with regard to network
reliability and security, to justify a refusal to provide interconnection or access at a point
requested by another carrier, incumbent LECs must prove to the state commission, with clear and
convincing evidence, that specific and significant adverse impacts would result from the
requested interconnection or access. The reports ofthe Commission's Network Reliability
Council discuss network reliability considerations, and establish templates that list activities that

4351be American Heritage eon e Di' 499 (1993). Webster's Ninth New CoJ1eRiate DictioDary 4S3 (1989).
Both "feasible" and "possible" "er to~ch is "capable ofbeing realized" ld at gIS.

436 47 U.S.C. § 2S1(cX6) (emphasis added).

437 Webster's at 923.

431 Random House College Dictionary 1040 (rev. ed. 1984).
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need to occur when service providers connect their networks pursuant to defined interconneetion
specifications or when they are attempting to define a new network interface specification.439

204. We further conclude that successful interconnection or access to·an unbundled
element at a particular point in a network, using particular facilities, is substamial evidence that
intercoDnection or access is technically feasible at that point, or at substantially similar points in
networks employing substantially similar facilities. In comparing networks for this purpose, the
substantial similarity ofnetwork facilities may be evidenced, for example, by their adherence to
the same interface or protocol standards. We also conclude that previous successful
interconnection at a particular point in a network at a particular level ofquality constitutes
substantial evidence that interconnection is technically feasible at that point, or at substantially
similar points, at that level ofquality. Although most parties agree with this conclusion, some
LECs contend that such comparisons are all but impossible because ofalleged variability in
network technologies, even where the ultimate services offered by separate networks are the
same. We believe that, ifthe facilities are substantially similar, the LECs' contention is
adequately addressed.

205. Finally, because sections 251(c)(2) and 251(c)(3) impose duties upon incumbent
LECs, we conclude that incumbent LEes must prove to the appropriate state commission that
interconnection or access at a point is not technically feasible. Incumbent LECs possess the
information necessary to assess the technical feasibility ofinterconn~to particular LEC
facilities. Further, incumbent LECs have a duty to make available to requesting carriers general
information indicating the location and technical cbaracteristics of incumbent LEe network
facilities. Without access to such information, competing carriers would be unable to make
rational network deployment decisions and could be forced to make inefficient use oftheir own
and incumbent LEC facilities, with anticompetitive effects.

206. We have considered the economic impact ofour rules in this section on small
incumbent LECs. For example, the Rmal Telephone Coalition argues that the Commission
should set interconnection points in a flexible manner to recognize the differences between
carriers and regions. We do not adopt the Rural Telephone Coalition's position because we
believe that, in general, the Act does not permit incumbent LECs to deny interconnection or
access to unbundled elements for any reason other than a showing that it is not technically
feasible. We believe that this interpretation will advance the procompetitive goals ofthe statute.
We also note, however, that section 251(t) ofthe 1996 Act provides reliefto certain sma1l LEes
from our regulations implementing section 251.

F. Technically Feasible Points of Interconnection

439 Network. Reliability: .A. ReIx!.rl to the Nation (1993, National Engineering Consortium); Network. Reliability: The
Path Forward (1996, Internet: http://www.fc:c.gov/oet/nrc).
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207. In the NPRM, we requested comment on which points within an incumbent LEC's
network constitute "technically feasible" points for purposes ofsection 25 I(cX2).+40 Having
defined the phrase "technically feasible" above, we now determine a minimum set oftechnically
feasible points ofinterconnection.

2. Comments

208. Incumbent LECs claim that the specific points of interconnection should either be
left to the negotiation process, or that the Commission should require interconnection only at
core points, and leave all other points to the negotiation process.441 For example, Ameritech
claims that it is only technically feasible for competitors to interconnect at its end or tandem
offices.442 Bell Atlantic asserts that the tnJnk- and loop-side ofthe local switch, transport
facilities, tandem facilities, and the signal transfer points (STPs) are the only technically feasible
points for interconnection.443 Potential competitors, on the other hand, argue that interconnection
is technically feasible, and should be mandated by the Commission, at numerous points in the
incumbent LEC's network.444 AT&T, for example, argues that interconnection is technically
feasible: (1) at the loop concentrator; (2) between the loop feeder element and the competitive
provider's switch; (3) between the incumbent LEC's switch and the CC?mpetitive provider's
operator systems; (4) between a competitive provider's switch and a LEC's signaling A link; (5)
between a competitive provider's signaJing A link and an incumbent LEC's STP; (6) between a
competitive provider's dedicated transport and an incumbent LEC's office; and, (7) between
incumbent LEC and non-incumbent LEC STPs.44S MFS argues that, regardless ofthe specific

440 NPRM at paras. 56-59.

441 See, e.g., USTA comments at 10-11; BeDSouth comments at 15-19;NYNEX comments at 65 ~ints of
interconnection should be left to negotiation); Ameritech comments at 13-14; PacTel comments at 21-22; OregOn
Commission comments at 25-26.

442 Ameritech comments at 13-14; Ohio Commission comments at 24.

443 Bell Atlantic comments at 20-21; Lincoln Tel. comments at 5.

444 ALTS comments at 18 (intereoDnection should be available at any technically=~intreaan:Uess ofthe
technical fabric ofthe network at the requested point)· Mel comments at 12-13(.' feasi61e!Om may be
either physical, for facilities and equipment, or IOiici&i for softwm'e and databases); Tune arne!' reply at 15
(interconnection should not be limited to "core requirements" because the statute mandates interconnection at any
technically feasible point).

445 Letter from Bruce Cox and Betsy Brady, AT&T, to Regina M. Keeney, Common Cmicr Bureau, FCC, March
21,1996, at 29-32 (AT&T March 11 Letter).
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points listed by the Commission, states should be able to expand the list oftechnically feasible
points.446

3. DiscuuioD

209. We conclude that we should identify a minimum list oftechnically feasible points
ofinterconnection that are critical to facilitating entry by competing local service providers.
Section 251(c)(2) gives competing carriers the right to deliver traffic terminating on an
incumbent LEe's network at any technically feasible point on that network, rather than
obligating such carriers to transport traffic to less convenient or efficient interconnection points.
Section 251(c)(2) lowers barriers to competitive entry for carriers that have not deployed
ubiquitous networks by permitting them to select the points in an incumbent LEe's network at
which they wish to deliver traffic. Moreover, because competing carriers must usually
compensate incumbent LEes for the additional costs incurred by providing interconnection,
competitors have an incentive to make economically efficient decisions about where to
interconnect.447

210. We conclude that, at a minimum, incumbem LEes must provide interconnection at
the line-side ofa local switch (at, for example, the main distribution frame), the tIuDk-side ofa
local switch; the trunk interconneetion points for a tandem switch; and central office cross
connect points in general. This requirement includes interconnecti~ at those out-of-band
signaling traDsftr points necessary to exchange traffic and access call related databues. All of
these points ofinterconnection are used today by competing carriers, noncompeting carriers, or
LEes themselves for the exchange oftraffic, and thus we conclude that interconnection at such
points is technically feasible.

211. A varied group ofcommenters, including Bell Atlantic and AT&T, agree that
interconnection at the line-side ofthe switch is technically feasible.44I Interconnection at this
point is currently provided to some commercial mobile radio service (CMRS) carriers'"9 and may
be necessary for other competitors that have their own distribution plant, but seek to interconnect
to the incumbent's switch. We also agree with numerous commenters that claim that
interconnection at the trunk-side ofa switch is technically feasible and should be available upon

446 MFS comments at 14.

447 See Robert S. Pendyck and DIIliel L. Rubinfeld, Microeconomics (2nd eeL 1992).

..... See, e.g., Bell Atlantic comments at 20-21; NYNEX comments at 65; BellSouthreply at 23; AT&T March 21
Letter at 30.

449 AT&T comments in CC Docket No. 95-185 at 6 n.6 (Mar. 4, 1996).
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request.4SO Interconnection at this point is currently used by competing carriers to exchange
traffic with incumbent LECs. Interconnection to tandem switching facilities is also currently
used by IXCs and competing access providers, and is thus technically feasible. Finally, central
office cross-connect points, which are designed to facilitate interconnection, are natural points of
technically feasible interconnection to, for example, interoffice transmission facilities. There
may be rare circumstances where there are true technical barriers to intercoDDeCtion at the line
or trunk-side ofthe switch or at central office cross-connect points, however, the parties have not
presented us with any such circumstances. Thus, incumbent LEes must prove to the state
commissions that such points are not technically feasible interconnection points.

212. We also note that the points ofaccess to unbundled elements discussed below may
also serve as points ofinterconnection (i.e., points in the network that may serve as places where
potential competitors may wish to exchange traffic with the incumbent LEC other than for
purposes ofgaining access to unbundled elements), and thUs we incorporate those points by
reference here. Finally, as noted above, we have identified a minimum list oftechnically feasible
interconnection points: (1) the line-side ofa local switch; (2) the tnJDk-side ofa local switch; (3)
the trunk interconnection points for a tandem switch; (4) central office cross-connect points; (5)
out-of-band signaling 1raDsfer points; and (6) the points ofaccess to unbundled elements. In
addition, we anticipate and encourage parties and the states, through negotiation and arbitration,
to identify additional points oftechnically feasible interconnection. We believe that the
experience ofthe parties and the states will benefit our ongoing review of interconnection.

G. Just, Reasonable, and Nondiscriminatory Rates, Terms, and Conditions of
Interconnection

1. Background

213. Section 251(c)(2)(D) requires that incumbent LEes provide interconnection "on
rates, terms, and conditions that are just, reasonable, and nondiscriminatory."4'1 In the NPRM,
we sought comment on whether we should adopt national requirements governing the terms and
conditions ofproviding interconnection. We also souabt comment on how we should determine
whether the terms and conditions for interconnection arrangements are just, reasonable, and
nondiscriminatory, and how we should enforce such rules. In particular, we sought comment on
whether we should adopt national guidelines governing installation, service, maintenance, and
repair ofthe incumbent LEC's portion ofinterconnection facilities.4S2

450 See, e.g., Bell Atlantic comments at 20-21; BellSouth reply at 23; NYNEX comments at 6S; Lincoln Tel.
comments at S.

451 47 U.S.C. §§ 2S1(cX2)(D), 2S1(cX3).

452 We discuss the rates for in~ectiOD below in Section VU.
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214. MCI argues that incumbent LEes should not be pennitted to set restrictions on the
type oftraffic that can be combined on a single 1nmk group unless signaling requirements dictate
the need for separate trunk groups. Rather, MCI argues that incumbent LECs should be required
to accept one-way and two-way trunk groupS..,3 MCI also urges the Commission to require
incumbents and competitors to select one point ofinterconnection (POI) on the other carrier's
network at which to exchange traffic. MCI further requests that this POI be the location where
the costs and responsibilities ofthe transporting carrier ends and the tenninating carrier begins."'"
NEXTLINK argues that incumbent LECs should only be permitted to require earnest fees ofnew
entrants ifsuch fees are required ofother incumbent LEC customers.""

215. Many inc\UDbent LEes, state commissions, and others oppose explicit national
rules regarding standards for just, reasonable, and nondiscriminatory terms ofinterconnection
and claim that these issues are best resolved through negotiation and arbitration."" Several
commenters urge the Commission to adopt a rule that only requires that terms and conditions for
interconnection points be nondiscrimiDatory."S7 BellSouth argues that longstanding
nondiscrimination reporting requirements have never revealed a problem in the area of
installation, maintenance, and repair."" Bell Atlantic contends that all arrangements provided by

453 MCI comments at 40-41.

454 Under Mers~ new entJ:ants would be considered co-c:aniers with incumbent LECs, and each carrier that
seeks to intercoDneet with an incumbent LEe would be reQUired to desiC for each local eaJlin& area, at least one
point of intercoDnection (POI) on the other carrier's network. A CIl'Iier des!Pate more tbm one POI but
could not be~ to do so. IntercoDnection would result in the termination ofa~ carrieaJs 1raffie at at
least the same level ofservice q,ua1ity that the incumbent LEe~des for terminating its own traffic, without any
additional charge to the competing CIl'Iier to obtain that level ofservice. MCI comments at 40-46.

455 NEXlLINK comments at 19.

456~J., Ameritech commmts at 16-17; BeIlSouth commentsIt~~ commenti It 18; GTE comments at
21; SNET comments It 14· Alabem. Cammjaioo commcat8 at 15; • . Commjaion comm.eDts at 20; QreIon
Commission comments at 26-27; GVNW comments at 15\MECA comments It 25; Ohio Consumers' Counsel
comments at 12 (an effective t'nnlnlaint--"- should De~ ndler1ban o¥erly --u:.. --lA-lines). The
Obi CauL· . and 'D-_"" 1~that~':"" _ ......::-a--. . IIatL -r.-- --=:.. .o m"mon c .....e state .t-"!",~--~mRI ~mllinteDaDce_~1Il'e
UDD~. PacTel contends that states and industry fora sudi u the Oiderin& aBi1lin2 Forum (OBF) can
establish the necessary rules without Commission intervention. PacTel commCllts at 29; Ohio Commission
comments at 26.

4S7 See, e.g. Bell Atlantic oommmts It 31; BellSouth commaats It 20-21; SBC comments at 37; GTE~ly at 11;
California commission comments at 20; District ofColumbia Commission comments at 18-19; Ohio COnSumers'
Counsel comments at 12.

4SI BellSouth comments at 20-21; ItItl also Bell Atlantic comments at 31 ~visioniDg intercoonec:tio and
unbundled elements for new entrants is complicated and requires more wOrk thin P-I'Ovisioning~le dial tone; the
Commission should not mandate that LEes provide interconnection and unbundleCl elements using the appropriate
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the incumbent LEC for a competitor should be made reciprocal, because new business buildings
or residential developments may have only facilities owned by a new entrant Absent a
reciprocity requirement, Bell Atlantic contends that incumbent LECs could be at a competitive
disadvantage in competing for those customers. Bell Atlantic also argues that reciprocal
interconnection will put a check on potentially unrealistic unbundling requests.459

3. Discussion

216. We conclude that minimum national standards for just, reasonable, and
nondiscriminatory;terms and conditions ofinterconnection will be in the public interest and will
provide guidance to the parties and the states in the arbitration process and thereafter. We
believe that national standards will tend to offset the imbalance in bargaining power between
incumbent LECs and competitors and encourage fair agreements in the marketplace between
parties by setting minimum requirements that new entrants are guaranteed in arbitrations.
Negotiations between an incumbent and a new entrant differ from commercial negotiations in a
competitive market because new entrants are dependent solely on the incumbent for
interconnection.

217. Section 202(a) of the Act states that "lilt shall be unlawful for any common camer
to make any unjust or unreasonable discrimination in charges, practices, ... facilities, or services
for or in connection with like communication service ... by anym~ or device, or to make or
give any undue or unreasonable preference or advantage to any particular person."46O By
comparison, section 251(c)(2) creates a duty for incumbent LECs"to provide ... any requesting
telecommunications camer, interconnection with a LEC's network on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory."461 The nondiscrimination
requirement in section 251(cX2) is not qualified by the "unjust or unreasonable" language of
section 202(a). We therefore conclude that Congress did not intend that the term
"nondiscriminatory" in the 1996 Act be synonymous with "~ust and unreasonable
discrimination" used in the 1934 Act, but rather, intended a more stringent standard.

218. Given that the incumbent LEC will be providing interconnection to its competitors
pursuant to the purpose ofthe 1996 Act, the LEC has the incentive to discriminate against its

iDstalJation, servic:e. and maintenance intervals that app!>' to LEe customers and services); Ilmal Tel. Coalition
comments at 32-33 (service intervals for small and rUral LECs with respect to provision ofintereoDnection should
only be equal to those which the LEC achieves for itself).

459 Bell Atlantic comments at 32.

460 47 U.S.C. § 202(a).

461 47 U.S:C. § 2S1(cX2)(D).
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competitors by providing them less favorable terms and conditions ofinterconnection than it
provides itself. Permittinl such circumstances is inconsistent with the procompetitive purpose of
the Act. Therefore, we reject for purposes ofsection 251, our historical interpretation of
"nondiscrimiDatory," which we interpreted to mean a comparison between what the incumbent
LEC provided other parties in a regulated monopoly environment We believe that the term
"nondiscriminatory," as used throughout section 2S1, applies to the terms and conditions an
incumbent LEC imposes on third parties as well as on itself. In any event, by providing
interconnection to a competitor in a manner less efficient than an incumbent LEC provides itself,
the incumbent LEC violates the duty to be "just" and "reasonable" under section 251(cX2)(D).
Also, incumbent LEes may not discrimiDate agaiMt parties based upon the identity ofthe carrier
(i.e., whether the carrier is a CMRS provider, a CAP, or a competitive LEC). As long as a carrier
meets the statutory requirements, as discussed in this section, it has a right to obtain
interconnection with the incumbent LEe pursuant to section 251(cX2).

219. We identify below specific terms and conditions for intercoDneCtion in discussing
physical or virtual collocation (i.e., two methods ofinterconnection).462 We conclude here,
however, that where a carrier requesting interconnection pursuant to section 251(cX2) does not
carry a sufficient amount oftraflic to justify separate one-way tnmb, an incumbent LEe must
accommodate two-way lrImJdng upon request where technically feasible. Refusing to provide
two-way lrIJDJdng would raise costs for new entrants and create a barrier to entry. Thus, we
conclude that if two-way trunking is technically feasible, it would no~ be just, reasonable, and
nondiscriminatory for the incumbent LEC to refuse to provide it

220. Finally, as discussed below;t63 we reject Bell Atlantic's suggestion that we impose
reciprocal terms and conditions on incumbent LECs and requesting carriers pursuant to section
251(cX2). Section 251(cX2) does not impose on non-incumbent LECs the duty to provide
interconnection. The obligations ofLECs that are not incumbent LEes are generally governed
by sections 251(a) and (b), not section 251(c); Also, the statute itselfimposes different
obligations on incumbent LECs and other LECs (i.e., section 251(b) imposes obligations on all
LECs while section 251(c) obligations are imposed only on incumbent LECs). We do note,
however, that 251(cXl) imposes upon a requesting telecommunications carrier a duty to
negotiate the terms and conditions ofinterconnection agreements in good faith. We also
conclude that MCl's POI proposal, permitting interconnecting carriers, both competitors and
incumbent LECs, to designate points of interconnection on each other's networks, is at this time
best addressed in negotiations and arbitrations between parties.464 We believe that the record on

4Q See ilifra, Section VI.

463 See infra, Section XI.A.

.... Ofcourse, reguesting carriers have the~t to select Points of interconnection at which to exchange traffic with
an incumbent LEe unaer section 2S1(cX2).
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this issue is not sufficiently persuasive to justify Commission action at this time. As market
conditions evolve, we will continue to review and revise our rules as necessary.

H. Interconnection that is Equal in Quality

1. Background

221. Section 251(cX2XC) requires that the intercoDnection provided by an incumbent
LEC be "at least equal in quality to that provided by the [incumbent LEe] to itselfor to any
subsidiary, affiliate, or any other party to which the carrier provides intercoDnectiOn."465 In the
NPRM, we sought comment on bow to determine whether interconnection is "equal in quality."

2. Comments

222. MFS claims that the incumbent LEC should provide to everyone the highest grade
service it makes available to anyone, including neighboring non-competing LECs.- MFS also
claims that traffic exchange facilities between incumbent LECs and competitors should be
designed to meet at least the same technical criteria and grade ofservice standards (e.g.,
probability ofblocking in peak hours and transmission standards) as used by the incumbent for
the inter-office trunks used in its network.467 Other parties claim that any criteria established by
the Commission should not be overly detailed and quantitative or microscopic.- The
Pennsylvania Commission suggests that "equal in quality" should mean interconnection that is
virtually identical to that received by the incumbent LEC itselfor its affiliate with no noticeable
differences between the two to the end-user.469 Nortel claims that the definition of"equal in
quality" should recognize differences across technologies.470

465 47 U.S.C. § 2S1(cX2XC).

- MFS comments at 17 (even if~er~ service is offered to a non-competing LEe, the incumbent LEe must
offer this service to competitors); IJitennedia comments at 4.

467 MFS comments at 17.

"" Suo e.g., Ameriteeh comments at 17; Pennsylvania Commission comments at 21; Ohio Consumers' Counsel
comments at 13.

469 Pennsylvania Commission comments at 21.

4'10 Nortel comments at 9.
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223. Some parties argue that no national standards for "equal in quality" are necessary,
and that this determination is best left to a case-by-case determination.471 GTE claims that it
should be acceptable for states to define equal in quality in terms ofperception by the end user.472

3. Discussion

224. We conclude that the equal in quality standard ofsection 251(c)(2)(C) requires an
incumbent LEC to provide interconnection between its network and that ofa requesting carrier at
a level ofquality that is at least indistinguishable from that which the incumbent provides itself, a
subsidiary, an affiliate, or any other party. We agree with MFS that this duty requites incumbent
LECs to design interconnection facilities to meet the same technical criteria and service
standards, such as probability ofblocking in peak hours and transmission standards, that are used
within their own networks. Contrary to the view ofsome commenters, 'We further conclude that
the equal in quality obligation imposed by section 251(c)(2) is not limited to the quality
pen:eived by end users. The statutory language contains no such limitation, and creating such a
limitation may allow incumbent LEes to discriminate against competitors in a manner
imperceptible to end users, but which still provides incumbent LECs with advantages in the
marketplace (e.g., the imposition ofdisparate conditions between carriers on the pricing and
ordering ofservices).

225. We also note that section 2S1(c)(2) requites interco~onthat is "at least" equal
in quality to that enjoyed by the incumbent LEe itself. This is a minimum requirement
Moreover, to the extent a carrier requests interconnection ofsuperior or lesser quality than an
incumbent LEC.currently provides, the incumbent LEC is obligated to provide the requested
interconnection arrangement ifteehnically feasible. Requiring incumbent LEes to provide upon
request higher quality interconnection than they provide themselves, subsidiaries, or affiliates
will permit new entrants to compete with incumbent LECs by offering novel services that require
superior interconnection quality. We also conclude that, as long as newentrants cOmpensate
incumbent LEes for the economic cost ofthe higher quality interconnection,473 competition will
be promoted.·7•

471 &e~llSouth comments at 22; USTA comments It 18; GTE commClllts at 22; CitizeDs Utilities comments
at 11; a Commission comments at 16; Ohio Consumers' CouDseI comments at 13 (dispute resolution process
shOUld ultimately decide the success or failure ofquality-oriented requirements).

472 GTE comments at 22.

473 See ilifra, Section Vll.

474 See also Section Vll.E. (discussion ofaccommodation ofintereonnection).
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A. Commission Authority to Identify Unbundled Network. Elements

1. Background

96-325

226. Section 251(c)(3) imposes a duty on incumbent LECs to "provide, to any requesting
telecommunications carrier for the provision ofa telecommunications service, nondiscriminatory
access to network elements on an unbundled basis at any technically feasible point on rates,
terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the
terms and conditions ofthe agreement and the requirements ofthis section and section 252."475
This section also requires incumbent LEes to provide these elements "in a manner that allows
requesting carriers to combine such elements in order to provide such telecommunications
service."476

227. Section 251(d)(I) provides that lithe Commission shall complete all actions
necessary to establish regulations to implement the requirements of' section 251 by August 8,
1996.477 Section 251(d)(2) further provides that, "[i]n determining what network elements should
be made available for purposes of subsection (c)(3), the Commission shall consider, at a
minimum, whether (A) access to such network elements as are proprietary in nature is necessary;
and (B) the failure to provide access to such network elements would: impair the ability ofthe
telecommunications carrier seeking access to provide the services that it seeks to offer."471

228. In the NPRM, we sought comment on our tentative conclusion that the 1996 Act
requires the Commission to identify network elements that incumbent LECs are required to make
available to requesting carriers on an unbundled basis under section 251(C)(3).479

2. Comments

229. The majority ofparties who commented on this issue, including IXCs, potential
local competitors, the Department ofJustice, state commissions, incumbent LECs, cable
interests, and NARUC, agree with our tentative conclusion that sections 251(d)(I) and 251(d)(2)

475 47 U.S.C. § 251(cX3).

4761d.

477 Id. at § 2S1(d)(1).

4?1Id. at § 2S1(dX2).

479 NPRM at para. 77.
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obligate the Commission to identify network elements for pmposes ofsubsection (C)(3).4IO
BellSoutb, in contrast, interprets section 251(c)(3) as requiring the Commission to identify
network elements only when a state commission has failed to carry out its responsibilities under
section 252, and the Commission assumes those responsibilities under section 252(e)(5).411

3. DisCUllioD

230. We affirm our tentative conclusion in the NPRM that the 1996 Act requires the
Commission to identify network elements that incumbent LEes must offer requesting carriers on
an unbundled basis under section 2S1(c)(3). Section 2S1(d)(1) directs the Commission to
establish rules implementing the requirements ofsection 2S1(c)(3). Further, section 251(d)(2)
contemplates that, pursuant to this direction, the Commission will identify unbundled network
elements. We conclude that neither the language in section 2SI(d), nor any other part ofthe
1996 Act, is reasonably susceptible to the interpretation advanced by BellSouth that our
obligation to identify unbundled network elements arises only when we act under section
252(e)(5).

B. Natioul Requirements for Unbudled Network Elements

1. Background

231. In the NPRM, we noted Congress's view that, when new entrants begin providing
services in local telephone markets, it is unlikely they will own network facilities that completely
duplicate those ofincumbent LECs because ofthe significant investment and time required to
build such facilities.412 The statutory requirenient imposed on incumbent LEes to provide access
to unbundled network elements will permit new en1rants to offer competing local services by
purchasing from incumbents, at cost-based prices, access to elements which they do not already
possess, unbundled from those elements that they do not need.413

232. It is possible that there will be sufficient demand in some local telephone markets to
support the construction ofcompeting local exchange facilities that duplicate most or even all of

4IlI see, e.g., AT&T oommenta at 3-16, reply at 16; MFS C('IDIMDtJ at 36; USTA CQ!!J!I1eD1I at 20-22;S~
comments at 21-22; Cable & W"ueless CQIIUDeDIJ at 17-19; Ameriteeh 00I!ID'tC!I1tS at 34· District ofCo~
Commission comments at 21-22; ALTS comments at 24-26; NCI'A COIDDlCars at 3s:46; Dol COJII1IICI'D at 8-15;
TDS comments at 5-6; TCC COIDnvmts at 11-13; Hyperion reply at 5; MiDDesota Commission reply at 8; accord
GTE romrnents at 24; NARUC romments at 32.

411 BeUSouth comments at 26-30.

412 NPRM at para. 75 n.I03 citing (Joint Explanatory Statemeut at 148).

413 NPRM at paras. 75-76.
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the elements ofan incumbent LEe's network. In these markets new entrants will be able to use
unbundled elements from the incumbent LEC to provide services until such time as they
complete the construction oftheir own networks, and thus, no longer need to rely on the facilities
ofan incumbent to provide local exchange and exchange access services. It is also possible,
however, that other local markets, now and even into the future, may not efficiently support
duplication ofall, or even some, ofan incumbent LEC's facilities. Access to unbundled elements
in these markets will promote efficient competition for local exchange services because, under

. the scheme set out in the 1996 Act, such access will allow new entrants to enter local markets by
leasing the incumbent LECs' facilities at prices that reflect the incumbents' economies ofscale
and scope.414

233. In the NPRM, we tentatively concluded that the Commission should identify a
minimum number ofelements that incumbent LECs must make available to.requesting carriers
on an unbundled basis.as We further tentatively concluded that section 2S2(eX3) preserves a
state's authority, during arbitration, to impose additional unbundling requirements beyond those
we specify, as long as such requirements are consistent with the 1996 Act and our regulations.
Finally, we tentatively concluded that we have authority to identify additional or different
unbundling requirements in the future, as we learn about changes in technology, the innovation
ofnew services, and the necessities ofcompetition.417

2. Comments

234. A nugority ofthe commenters addressing this issue support olD' tentative conclusion
that we should identify a minimum list ofnetwork elements that incumbent LECs must offer

414 For a further discussion ofthe differences between entry into local markets through access to unbundled elements
and resale, ,ee i1(ra, Section V.H.

4IS NPRM at para. 77.

416 NPRM at P.lf&. 781Dd IIILI05 " 106. Socdml252(e) diIcuI_ a ItIte cmnniuioo'. obIiptions~ the
approvll or rejection of agreemems between iocumheDt LBCa IUd requeatjq teJeoomrntmicatioDs camera for
iDtercoJmection. services or network elements. SUbDaraanDb (3) of this section~
~ that a state commission is DOt prohibjted "from-earib'ilhing or~ Other~ of State law
m its teview of an~." ..~ .. aud15r: do DOt violate tbe terma oft. statute. 47 U.S.C. §
2S2(e)(3). We furtbir DOte that UDdet lIeCtion 25 f)(2) ...may~ additioDll unbuDdJ.in&~
~ review of BOC statmnents of~ '. terlllllUd c:orididoDs. 5ectioD 252(f)(2} awes that
"(e)m=pl II provided in section 253,~in tbia section aball~ a State COIIUDiIaioJi
from eStabUSbing or enforcing other RqUirements of State law in its review of such statement •.." 47 U.S.C. §
252(f)(2).

417 NPRM at para. 77.

lIS



lit

Federal CommUDieatioDS Commission 96-325

upon request.411 These commenters argue that, absent national rules, negotiations conducted
under section 252 will not proceed as Congress intended, because incumbent LECs have no
incentive to provide new entrants with facilities that will be used to compete against them.419

They contend that a national list ofrequired unbundled elements will hasten the development of
local competition and decrease the costs ofentry into local telephone markets.4M For example,
they argue that national unbundJing requirements will allow carriers entering local markets on a
regional or national scale to take advantage ofeconomies ofscale in network design,491 diminish
the likelihood oflitigation over section 251(cX3)'s requirements,492 and provide the financial

... s.. •.~T&.T celll'u'"'ms It 3-18; MFS mmmeats It 36;~COli"""" at 21-22; TIlDe WarDa' camP"'!s
at 44-45; A VJJe1eas COlnli lfl'1S at 17-19; Met C(Ift1I1'I&'1QIs It 12-~CmtjneatJ) cortunenIS at 1~Comcast
COMaments at 5-9. 20-21; SCG CQI!UIIMlts It 1-4; NCTA CA.lP'_1t 35- 9; LDDS CC!"'QMDII at 16;n;C
c:omments at 27; Frontier c:om"'CldS It 13· American MobD.e TeJermun. Asl'n CQlDQMIIIS at 1-8· Onmipoint
com.... at 17-18; SBC canl"'" It 4· NYNiX ClJIDments at 61-64· Amedllrdl 00!I'I!N!IIts It 34;
U s West COO""""" at 43-50; I3ricuoIl 00mmenrs at 2-3; DiIUict of CoiUiiibii ('.tgmiuioD ccU"DWltIIt 21;
COllMdicut ('.ommigiM c:onunenrs It 9; All Hoc TeJeronnmmicatioDs Users Committee ronunenb at 13-14;
CitiIlIas UtiJidea COIIII..... at 12· MiIIouri Cmuniuion C(WIIiIllftlll at 7; NOI1IJ com...... 9-l1; Cjncinnatj Bell
com"""'" at 15; Ohio Conaumeri' CouDsel c:om!N!DtJ at 17; NOJth CIroUDa Couniasioo c:qn,... at 21; DliDois
Commjuion comments at 35-36;W~ Commissim COJIIIIIeDI'S at 19; MuIlieipaJ Utilities ~ly at 3-6; JoiDt
Consumer Advocates reDly at 7;~ GeDc:raJ ~!'~~j ATSI reoJ.y at 8-9; tia:orrlWyo.raq CommiMion
reply I! 23-25 (U1JiaB die ComJDissioD DOt to~ a~ lilt of wi'bimd1ed eJeJ:Deta more detiUecI dIaD tbat
~ inWy~;"e also Joaes IDtercIbJe RpJy It~ (the Commjssim should iDcJude in ira DItioDaJ
unbimcUiDg~ a waiver~~ iDcumbem LEes can demoBIttate. in state mecliatioDa aDd
arbiIrItioDB. tDeir~ to meet a~. in a J)IrticuJar situltiall); SBA mmrpents at 14-15
(lJDbuncIIing IIlUIt 10~ tbIee or four basic~mulmtze the ability of lman~ to fubion a
comoetiti'ri service otrerinI); HypcrioaOO!l'l!N!llts at 7-8 (If we do DOt~ IIIIioaI1 ruJea fof 1IIIhPH'ecI e1eme.ntsaman c:ompetitors could beAUrt because they bave fewer resources toDe~~meats dIaD iDcumbeDt
LEes); TeA comments at S-6 (rural iDcum&em LEes sbould 0D1y be~ to offer four esseutiaJ eJemeDts to
~ carriers because of c6ffereuces between ruralllld urban areas, aDd in~ unbuDdliD.g requiremems
the ComIDission should eusure tbat rural LEes can meet their universal service ob1ijadcjns).

419 ATAT comments at 3-12 reply It 9; Teleport commeIIIS at 5-10; DoJ ccmvnents at 8-15; All Hoc
Tekoonnmmjeations Users Cci1Dmittce COJDD'IeIKs at 17-21; Frontier C'.OIIJIDCI'¢S It 14; TeC COIon....S It 7-13;
ACSI~y at 7 (ifpri~~ were~ there would be DO Deed to crea&e a statutory 4utY); tICCOrd
~et ri:ply It 5-6;~~ IDstituIe reply at 4-9; au t.I1.ro IDCMA~ at 8 (MdciutJ 1JIPadJina
~ will facilitate the ability ofDeW eatraDtS to offer iDDovative services tlfat would DOt be poaible iIlthe
context of differing state requiremeDts).

4llO Sa, e.g•• ContiDenta) commc:nta at 16; CGDCIst COID!l1l:Dta It 20-22; DoJ commeota at 8-15; cable AVJre1ess
commerdl at 17-19; TeC comlMDb at 7-13~ATATc:murats It 3-12; MCI comn... at 4-6; 0IDIrip0int
c.on.metltJ at 17-18; mc c:omments at 2-5; IDQ. Cable A TeJecomm. Au'n reply at 13; QST reply at
3-6; LDDS c:omments at 28; accord, e.g•• Ohio Commigjon c:ommems at 31.

491 Sa, ,.,., NCTA c:omments at 35-39j DoJ eammenta at 8-15; ATAT CQIDIMIIIIIt 3-18; MCI corm..s at 4
6; MCI reply at 32; SCQ Q01IUIMU1fI at J-4; Comcast COIJUIM!DfI at 6; MFS cornwnts at 36; Cable &. WiIeJesa
commema at 17-19· Continenta) commcmtJ at 16· n-..~ t:oIDIDC!IIII at 17-18· AmericID Mobile Tek:omm.• S Ohio C .• • ....~~ Y __I' IvAu'n comments at 1- ;:ommlsuon conuneDlS at 30-31;~_ comments at 9-11; IDCMA rep'.r at 6-7;
Attomeys GeDeral reply at 6. .

m Sa. e.g., DoJ comments at 8-15; Mel comments at i6; ATAT comments at 3-12; accord IDCMA reply at 4
6.
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community with greater certainty as it assesses new entrants' business plans, thus enhancing the
ability ofnew entrants to raise capital at affordable rates.493

235. Some commenters suggest that we interpret section 251(cX3) in a way that
maximizes unbundling by requiring incumbent LECs to provide all elements for which
unbundling is technically feasible.494 R. Koch argues that a detailed list ofunbundled network
elements will enable small entities to obtain the right combination ofelements to allow them to
offer specialiud services.49S Others suggest that we adopt DatioDal rules from which the states
could deviate to address state-specific concerns. Parties contend that adopting such an approach
(variously titled "safe harbors" or "preferred outcomes") would overcome the disincentives of
incumbent LECs to provide network elements to competitors, and would allow states to pursue
policies that promote competition more aggressively than the 1996 Act requires.- NTIA argues
that minimum unbundling requirements would be underinclusive, but detailed unbundling rules
would provide insufficient flexibility to the states. NTIA thus recommends that the Commission
require incumbent LECs to unbundle five different network elements, and mandate that the states
require further unbundling consistent with local conditions.497

236. BellSouth, U S West, SNET and COMAV argue against the Commission's
identification ofa minimum list ofrequired unbundled network elements. These parties contend
that the provision ofunbundled elements should be left entirely to parties in voluntary
negotiations in order to accommodate state variations and to avoid requests for elements that
competitors do not need, but nevertheless request in an effort to raise incumbent LEes' costs.
These parties contend that national unbundling requirements would: dampen technological

493 MCI cooJlneots at 4-6; Continental CAD!ments at 16; mc comments at 2-S.

494 Dol comt'lM!l1tJ at 19-20; Qt:Cortl Nextel connnents at 9; Ad Hoc TelemmmmicatioDs Users Committee ~ly at
6; ACTA CAD!meots at 18-19(ar~ that the Commission should~ iDcumbeDt LEes to UDbuDdle all
Detwork elemeots withl!-':~" haiidled th.......<rh a waiver~ ifdie LEe CIIl show that IUCh 1J1lbuDdliu:
is IDticompedtive or~-mt in tbepii;~); IU GlIo ASCI CM'1MIIlI at 32 (iDcumbeDt LEes sboWd
be requireCJ to provide elements that are not required by the Commission or the States).

495 R. Koch comments at 2.

4t6 See, t.g., Teleport COJDD'IeIttS at S-10, 33-34; ALTS commeots at 2-4; PacTel c:ommcmts at 40-44 (the
Commission should~ a list of UDbUndled network e1emeDts that are sufficieDt but DOt mm1atory to~,y
with section 151); PacTel ieDl)' at 2; TRACER. reply at 5-6; IU GlIo Teus Commission commeuta at 14; Florida
Commission COD,Pwmll at 16-17 (1111 Commipion ahould ideDIifycare~ raaber tbaD. specific elemeots);
Pamsy1V8Dia ConuniRion reply at 8-21 (abe Commjsajgn Ibou1d~ minimqm requireiiJaIIs~ where
~; such~ shou1d be broId tIDCJUP to~areVIriatioDs IIDOD& _ beCause of local

';aI, demographic aDd aeomDbic CUffereacea); Colorado Commission coma...... 2S (the Cornmissjon
sboukl adopt recomDW!l1ClptiQDs for -reQUired Detwork e1emeDts, aDd allow the _ to~ them aDd
~); Rural Tel. CoaJitioa. ~Iy at S (the Commiuioo Ihould provide pictanre to die _ rather tbaD.
~ detailed UDbmKIliDg~, which would not be CClDItSteol wiih the deregulatory objectives of the

- 1996' ACt); 'Competition PoliCy IDstitute Ieply at 9; Alaska Tel. Au'n comments 2-3.

1#1 NTIA reply at 7-14.
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development because minimum requirements would be set at the lowest common denominator,
retard the development ofcompetition by complicating the regulatory review process, and curtail
the incentives of incumbent LEes to develop new technologies and services.491 Maine
Commission, et al., Colorado Independent Telephone Association, Home Telephone Company,
the Rmal Telephone Coalition, and Dlinois Independent Telephone Association argue that
national unbundling requirements would be unworkable because oftechnological, demographic
and geographic variations among states. They contend that such roles would be particularly
harmful to rural areas, and rural incumbent LEes, and that states must have flexibility to
determine unbundling requirements that address state-specific concerns.499

237. GVNW and the Minnesota Independent Coalition argue that national unbuncDing
requUements imposed on small incumbent LEes should differ from those imposed on large,
urban incumbent LEes because ofdifferences in networks and operational procedures.500 The
Rural Telephone Coalition contends that unbundling requirements for small and rural LECs
should be limited "to those instances where it is technically feasible, specifically needed by a
competitor and economically reasonable."501

238. A broad range ofparties support our tentative conclusion that states may impose
additional unbundling requirements beyond those we specify as long as such requirements are
consistent with the 1996 Act and our regulations.502 A number ofparties, including IXCs, state
commissions, cable operators, CAPs, and new entrants, support our~ve conclusion that the
Commission can establish additional or different unbundling requirements in the future as

... BellSouth comments at 16-19, 30-34; SNET CQIIUIIeDts at 18-24; US West commentl, HarrialYao Report at
17; see also USTA reply at 10-13 (to encour:aP faciliti.es-bas~ the Ccrimiplon IbouId ~lCment
section2S1(c)(3) in a way that provides~ with maximum ..); COMAV comments at 20 (tiecause
there is DO clear definition of a network element, parties Ihould be left to ueJOCiate for what they WIDt).

499 Maille Commiasionl - Gl. mmments at 2-10; Colorado 1Dd. Tel. Au'n CQ1!I1MDtI at 2; Home Tel. C!01'J\DMI!DtJ
at 1-2; DlinoiJ 1Dd. Tel. Au'n comments at 1-2; tICCOrrI Pelmsylvania ('.ommiujon reply at 15-16; Rural Tel.
Coalition comments at 31-33.

500 GVNW comments at 4-15; MiDn. IneL Coalition comments at 6-7.

501 Rural Tel Coalition comments at 31-33; He also GVNW comments It 21.

- Su, e.g., TeC com_ at 11-13, 34.LNARUC CQII!1N!IU 1l3~i.:rauCQmmiaionC'-"'" at 15-16;
Cable eft Wireleu CO"'I'IMlft!I at 17-19; M\;l CQ!DIIWdI at 12-20; AT.T OlJIIPn..... at 12-18; DiIb:ict ofColumbia
CommiuioD. 00JDJ!M!IJtJ at 21; ALTS romtIMlIIII at 24-26; USTA CCl'D"'Il23; Co1ondo Cmunigion
commemts. at 24;. Sprint C01'UNIItI1l21;.22; ACSI mmJNllb.Il32-34; ~Tel CCl"!III.... at 32; AI.....
Commiuion CO'"'""'¢' It 18; 0IUGIl em.millim 00I1'IJMIIII at 24; lDDS e:e-1Mi11. at 28; GCI cc,vo"lPIDIl at 11;
Municipal Udlitiel 001'QJ'DftDts 1l2l; Ohio Coaaumen' Coumel cma... at 17: TeIeoMJnp"tJc:ations ReIe1lera
Aas'n mmments at 32; TJA comlMJlCl at2; TDS c:ommem at 13-14; CIliforDia CcmniMim mggnemat 26;
Dlinois Commission commems at 35-36; wubington Commjaaion commMII at 19; CidzeDI Uti1idel comments at
12; Norte! CX'JI!ments at 10;Wy~ Commission comments at 23-25; tICcOrtl Ohio Ccmunigion c:cmunents at
30-31 (it must be clear in whatever forum a BOC request for interexcbaDge authority is reviewed that BOCa must
comply with the state unbundliDg requirements).
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services, technology, and the needs ofcompeting carriers evolve.503 The Connecticut and
Wyoming Commissions, in contrast, oppose this tentative conclusion. They argue that states
should consider future unbundling requirements because they are more familiar with local
networks and thus, will be able to address feasibility issues more efficiently.504

239. Yet another group ofcommenters, including incumbentLBCs and state
.commissions, contend that future unbundling requirements should be determined by parties
through voluntary negotiations.50S Some argue that such negotiations should proceed under a
Commission-mandated bona fide request (BPR) process.S06 USTA suggests that this process
should include, for example, requirements regarding the timeliness ofLEe responses to requests,
and commitments by requesting carriers to purchase requested elements and bear the cost of
developmental efforts.5f11 Bell Atlantic and SBC argue that a BFR process would cllrify the
duties ofincumbent LEes and requesting carriers so that neither engage in gamesmanship,5OI
prohibit sham requests intended to delay BOC entry into the in-region, interLATA market,509

assist arbitrations by requiring the development ofa record before the arbitrations commence,SlO

seD AT&T comments at 15-18; Texu Commiaion romments at 14-1S; Mel ccpnents It 12-20; Conlirreatal
COJ'I11D'!D!IIt 19; ALTS (mUMP. 24-26; PeaDsylvaDia Commission 00!DIIM!IIIs at 23; LDDS MIDWJIItJ It 28;
North CaroliDa Commjaajon c:ornmems It 22; SIC"C(W!UM!1fs at 4,31; Oreaoo Commission C(W!UM!1fs at 2;
Cable" Wireleu em'..... at 17-19; Comcut comrneats It 19-21· tICCOIY/CompTel cam..... 40
(Commission should estIbUIb.~~ to~ cuners to I'OQ1*t that the Commiyjon~
ackIitioaal e1emeDtI); SpriDI commcmtJ at 21-22 (future~~ can be identified both by the
CommiuioD ... tbe 1tateS); NCTA comlJM'Jlb at 37-38 (CommiuioG ibould DOt leave to~ the
ideDd.fication of additioual UDb1mdled e1emems); TCC COIIlIDeDtS at 34 (unless tbe CommiSlJOO .... tbat it can.
~ further~. requirements in tbe future, incumbent LEes will claim they Deed only provide the
elements origiDally idaiifiea by the Commission).

504 CODIIeCticut Commission comments at 9; Wyoming Commission comments at 23-15.

505 See, e.g., Ameritech comments It 34-3S; NYNEX comments It 61~; Bell At1aDtic c:omn.., at IS-20; ACSI
comments at 33; USTA comments at ii; Ohio Commission c:ommeDI' It 32; GTE comments at 28(~le to
determiDe in.advaDce every element for which it is teclmically feasible to UDbuDdle becauIe such a cIetermiDation
must CODSider the service for which the element will be used Iud otber issues); SBC reply at 18-19; New
HampW1'e Commission, et ale reply at 23.

506 See, e.g., Ameritee:h comments at 34-3S; ASCI comments at 33; Ohio Commission comments at 32; SBC
reply at 18-19.

W1 USTA comments at 14-16.

!OI Both Bell Atlamic and SBC assert tbat they have developed items for carriers tbat were DeVer actually ordered.
Bell Atlamic comments at 17-20; SBC reply at 18-19.

509 Bell Atlantic comments at 17-20.

510 Bell Atlantic comments at 17-20; Bell Atlantic reply at 7.

119



tit

Federal Communications Commission

and eJjminate waste caused by regulatory requirements to unbundle "theoretical network
components."511
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240. A number ofpotem.tiallocal competitors oppose identification ofunbundled
elements in the future by means ofvoluntary negotiations and a BFR process. In addition, they
oppose the criteria offered by a number of incumbent LECs that would be used to identify future
unbundling requirements in the context ofthe BFR process.512 For example, AT&T argues that
the fiIctors in the BFR process proposed by USTA would impose anticompetitive reciprocity
requirements and delays.513 MCI and Sprint oppose USTA's proposal because it would require
new entrants to commit to purclwring elements before they know the tams, including prices,
under which the LEC will provide such elementa.514 MCI contends that, in a BFR process, LECs
should be required to provide an up-to-date inventory offacilities with all information necessary
to determine technical feasibility. Conversely, Sprint argues that it is reasonable to ask new
entrants to provide technical information and projected demand quantities.515

3. Discussion

241. We adopt om tentative conclusion and identify a minimum list ofunbundled
network elements that incumbent LECs must make available to new entrants upon request. We
believe the procompetitive goals of section 251(cX3) will best be achieved through the adoption
ofsuch a list. As discussed above,516 we believe that negotiations and arbi1rations will best
promote efficient, rapid, and widespread new entry ifwe establish certain minimum national
unbundling requirements. As the Department ofJustice argues, there is "no basis in economic
theory or in experience to expect incumbent monopolists to quickly negotiate arrangements to
facilitate disciplining entry by would-be competitors, absent clear legal requirements to do so."517
Ad Hoc Telecommunications Users Committee notes that "[h]istorically, the [mcumbent LECs]

5U Bell At1aDtic C(UDlDC!Dts at 17-20; Bell AdaDtic reply at 7.

512~TeI comments at 41; AT&T reply at 16; MClI'ePIy at 23-30; LDDS reply at 11-12; ALTS reply at 32-
34; Sprint reply at 18; Hyperion reply at~; U~ Dlso CFAlCU reply at 22. .

513 AT&T reply at 16.

514 MCI reply at 23-30; Sprint reply at 18.

515 MCI reply at 23-30; Sprint reply at 18.

516 Se~ supra, Section V.B.

517 DoJ romments at 8-1S; «eord Ad Hoc TelecolDlIltmicatioas Users Ccmmrittee Ml!'lments at 17-21 (iacmnhem
mcmopolists in the telecommunieatioDs~ have a~ of resiatiD& tile facilitation of competition,
~ uperienc:es with customer~~ (CP~local exclumae acceu
for loug distaDce carriers, aDd the-PCC's Co'iirpUttr H aDd 'D' mproew:Aings).
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have had strong incentives to resist, and have actively resisted, efforts to open their networks to
users, competitors, or new technology-driven applications ofnetwork technology."518

242. National requirements for unbundled elements will allow new entrants, including
small entities, seeking to enter local markets on a national or regional scale to take advantage of
economies ofscale in network design. Iffifty states were to establish different unbundling
requirements, new entrants, including small entities, could be denied the benefits ofscale
economies in obtaining access to unbundled elements. National requirements will also: reduce
the number ofissues states must consider in arbitrations, thereby facilitating the states' ability to
conduct such proceMings; reduce the likelihood oflitigation regarding the requirements of
section 251(cX3) and the costs associated with such litigation; and provide financial markets
with greater certainty in assessing new entrants' business plans, thus enhancing the ability ofnew
entrants, including small entities, to raise capital. In addition, to the extent the Commission
assumes a state's arbitration authority under section 252(eX5) of the 1996 Act, national
requirements for unbundled elements will help the Commission to conclude such proceedings
expeditiously.519

243. We reject the alternative option ofdeveloping an exhaustive list ofrequired
unbundled elements, to~ch states could not add additional elements, on the grounds that such
a list would not necessarily accommodate changes in technology, and it wouldnot provide states
the flexibility they need to deal with local conditions.

244. We also reject the proposal advanced by several parties that we should adopt non
binding national guidelines for unbundled elements that states would not be required to enforce.
The parties asserting that differences between incumbent LEe networks militate against the
adoption ofnational standards provide few, ifany, specific examples ofwhat those differences
are. In addition, they fail to articulate persuasively why those differences are significant enough
to weigh against the adoption ofnational requirements.S20 Accordingly, and as previously

511 Ad Hoc Te1ecommuDications Users Commjttee comments at 17; I •• D1Io i1ifra, Section vn.

519 Se. lupra, Sections n.A. n.B.

520 The Florida Commission argues that we should DOt require iDcumbeDt LEes to offer a 4-wire ISDN loop u an
unbundled element because some incumbeDts in Florida dO DOt offer ISDN. Florida Commiasion COJDI'DeIUS at 16
17. Our rules aemmmcvlate die CODCem railed by die Florida Commission because they require requestiDJ
carriers to pay for tbe COltS of oJuiniDg ICCCII to unbqndJed Detwork e1emeDIs.~. if a~
carrier seeb a 4-wire ISDN loop from 111 incumbent LEe that doea DOt eJDD10y ncb aD e1emeDI,tbe.~
carrier will have to pay for it P!J1'SUII1l to our~ rules. Su infra. Sectionvn. MaiDe Commission d. til.
~ aeamJ1y that embedded DelWorks have evolVed over time lad most Detwork m:hit.edures I1'e cliffereDt.
~. MaI:oe Conimjssion d. til. 00IIIJDf#s at 24. 11Iey do DOt~ however. why Dadoaal rules could not
accommodate such differeDces. PleTel~ that loCalloopi may be .
made of~r or fiber optics, or they may be cIiaital or 1I!ilo&. aDd thus, tbe Commission C8DIIOt determiDe the
elements tlW should be uDbuDd1ed wi&out~ Detwort teC1molo2ies. PleTel emnments at 42-44. We do
not believe that the adoption of national rules identifying a miDimum list of unbuDdled Detwork elements will lead
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discussed,521 we conclude that any differences that may exist among states are not sufficiently
great to overcome the procompetitive benefits that would result from establishing a minimum set
ofbinding national rules.522 Moreover, we believe the authority granted the states in section
252(e)(3), as well as our existing rules which set forth a process by which incumbent LECs can
request a waiver ofthe requirements we adopt here, will provide the necessary flexibility in our
rules to permit states and parties to accommodate any truly unique state conditions that might
exist.m Accordingly, we adopt our tentative conclusion that states may impose additional
unbundling requirements pmsuant to section 252(e)(3), as long as such requirements are
consistent with the 1996 Act and our regulations~ This conclusion is consistent with the
statement in section 252(e)(3) that "nothing in this section shall prohibit a State commission
from establishing or enforcing other requirements ofState law in its review ofan agreement"524

245. We find the arguments presented by parties opposing national rules for unbundled
elements unpersuasive especially in light ofthe 1996 Act's strong procompetitive goals. For
example, in light ofthe incumbent LEes' disincentives to negotiate with potential competitors,
we believe national rules will promote competition by making the bargaining strength of
potential competitors, including small entities, more equal. We are not persuaded that national
rules will discourage incumbent LECs from developing new technologies and services; to the
contrary, based on OlD' exPerience in other telecommunications markets, we believe that
competition will stimulate innovation by incumbent LEes. We also believe that any failure of
incumbent LEes to develop new technologies or services would hav~ a less significant adverse
effect on competition in local exchange markets than a failme to adopt national rules. Nor is it
likely that new entrants will seek 1mnecessary elements merely to raise incumbents' costs because
such new entrants must pay the costs associated with unbundling. In addition, the pricing
standard we implement pursuant to section 252(d)(1)(B), which allows incumbent LECs to

tore~~ Detwork architectures. To the , our rules will provide DeW eIIIrIDtS with the
~~ to obtain access to a JIUIDber of different~a~ elemcat, IDd thus they will facilitate

ability of the market to dictate DetWork arcbitecturea. For enriiple, in this order we ideDd.fy a IIII1IIber of
differeDt t>'PC.S of local loops u network e1emeDts. See infra, Secticil VJ. Incumbent LEes will be~ to
~ Siicb. elemeDts.OIily if the)' are~ by DeW euulntl. It is~ dlIt DeW emnmtI will~
imd~ for elements UD1eu they believe dial there is likely to be some market Mmand for the services that can be
provlded over such elements.
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receive not only their costs but also a reasonable profit on the provision ofunbundled elements,
should further alleviate concerns regarding sham requests.S25

246. We adopt our tentative conclusion that, in addition to identifying unbundled
network elements that incumbent LECs must make available now, we have authority to identify
additional, or perhaps different, unbundling requirements that would apply to incumbent LECs in
the future. The rapid pace and ever changing nature oftechnological advancement in the
telecommunications industry makes it essential that we retain the ability to revise our rules as
circumstances change.S26 Otherwise, our rules might impede technological change and frustrate
the 1996 Act's overriding goal ofbringing the benefits ofcompetition to consumers of local
phone services. For the same reasons we believe we should adopt national unbundling
requirements, as discussed above,527 we reject the proposal that future unbundling requirements
should be determined solely by the parties to voluntary negotiations.

247. Finally, we have considered the economic impact ofour rules in this section on
small incumbent LECs. For example, we have considered the argument advanced by the Rural
Telephone Coalition that national unbundling requirements would be unworkable because of
technological, demographic and geographic variations between states. We do not adopt the
Rural Telephone Coalition's position, however, because we believe that the minimum list we
adopt can be applied to a broad range ofnetworks across geographic regions and any differences
between incumbent LEe networks in different states are not suffici~y great to overcome the
procompetitive benefits ofa minimum list ofrequired unbundled network elements. We have
also considered the argument advanced by GVNW that unbundling requirements imposed on
small incumbent LECs should differ from those imposed on large, urban incumbent LECs
because ofdifferences in networks and operational procedures. We reject GVNW's proposal for
two reasons. First, some small incumbent LECs may not experience any problems complying
with our unbundling rules. Second, we note that section 251(f) ofthe 1996 Act provides reliefto
certain small LEes from our regulations implementing section 251.

248. Although we have concluded in this proccc:ding that we can best achieve the
procompetitive aims ofthe 1996 Act by adopting minimum national unbundling requirements for
arbitrated agreements, the 1996 Act envisions that the states will administer those requirements
through approval ofnegotiated agreements and arbitrations.S28 Through arbitrations and review
ofnegotiated agreements the states will add to their significant expertise on issues relating to the

52S See infra, Section vn.

S26 See 47 U.S.C. § 2S4(c)(I).

S27 See also supra, Sections n.A, n.B.

521 47 U.S.C. § 252.
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provision ofaccess to unbundled network elements. We encourage state commissions to take an
active role in evaluating the success or difficulties in implementing any ofour requirements. The
Commission intends to draw on the expertise developed by the states when we review and revise
our roles as necessary.

c. Network Elements

1. Background

249. Section 3(29) ofthe Communications Act defines the term "network element" to
mean both "a facility or equipment used in the provision ofa telecommunications service" and
"features, functions, and capabilities that are provided by means ofsuch facility or equipment."529
Such features, functions, and capabilities include "subscriber nmnbers, databases, signaJing
systems, and information sufficient for billing and collection or used in the transmission, routing
or other provision ofa telecommunications service."'30 The Joint Explanatory Statement
explains that "[t]he term 'network element' was included to describe the facilities, such as local
loops, equipment, such as switching, and the features, functions and capabilities that a local
exchange carrier must provide for certain purposes under other sections ofthe conference
agreement"531

250. In the NPRM, we noted that we could identify "network elements" in two ways.
First, we could identify a single "network element," and then further subdivide it into additional
"elements." Alternatively, we could provide that, once we identify a particular "network
element," it cannot be further subdivided. In the NPRM, we asked for comment on these two
approaches.532

251. We observed in the NPRM that the statutory definition ofa "network. element"
draws a distinction between a "facility or equipment used in the provision ofa
telecommunications service," and the "service" itself.533 We asked for comment on the meaning
ofthis distinction in general, with respect to requirements for unbundJing, and in connection with
specific unbundled elements. We noted that the definition ofa network element, i.e., a facility,
function, or capability, is not dependent on the particular types ofservices that are provided by

S29 47 U.S.C. § 153(29).

$)0 ld

531 Joint Explanatory Statement at 116.

532 NPRM at para. 83.

533 NPRM at para. 51, (citing 47 U.S.C. § 153(29».
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means of the element (e.g., interstate~ intrastate local exchange), and asked whether a
carrier purebesing access to an element is obligated, pursuant to the definition, to provide all
services typically carried or provided by that element534

2. Comments

252. A number ofparties, including potential local competitors and state commissions,
support the adoption ofa flexible method for identifying network elements. They argue that a
flexible method is necessary to accommodate future changes in technology.535 NYNEX, the
Texas Public Utility Counsel, and GVNW contend that, to accommodate such changes, we
should not define elements in rigid terms, or by specific technologies, but rather by general
function.536

253. In contrast, PacTel argues that the Commission should not require the unbundling
ofelements beyond those noted in other parts ofthe statute, and thus we need not develop a
flexible method for identifying network elements.537 BellSouth contends that, while flexibility is
preferable, parties should be able to decide "whatever level ofgranularity makes sense for them"
in voluntary negotiations.53&

254. A number ofparties assert that we should define a network: element by its
ftmctionality and capabilities, and not as separate services.539 MCI~ that elements can be
used to provide a number ofdifferent services and thus are not servj.ce-specific. MCI further

S34 NPRM at para. 84.

53S District ofColmnbia Commission comments at 21-22; MFS commlldS at 36; cable I/, Wnless comments at 17
19; Ericsson comments at 3; Alabama Commission comments at 19; ACSI comments at 30; Ohio Commission
comments at 33; Florida Commission comments at 18; Hyperion comments at 18; GST comments at 16; LDDS
comments at 29; Ohio Consumers' Counsel comments at 18; Nextel comments at 8; Time Warner comments at 44
45 (the Commission should identifY. elements in a way that i!ves~esmaximum flexibility); bllt,.Ad Hoc:
Telecommunications Users Committee comments at 15-16 (define elements narrowly to give maximum flexibility
to offer innovative services).

S36 NYNEX comments at 61-64; GVNW comments at 17-18; Texas Public Utility Counsel comments at 8-9.

531 PacTel comments at 44-45; see also MECA comments at 28 (the Commission should not define network
elements flexibly); COMAV comments at 20 (because a network element cannot be defined. the parties should
decide what facilities they want duriD& negotiations).

531 BellSouth comments at 30-31.

539 BellSouth comments at 30-31,62; MFS comments at 36-37,65-66; Cable I/, Wueless comments at 26-27; MCI
comments at 27-28; Lincoln Tel. comments at 7; GST comments at 6; Sprint comments at 22-23; Illinois
Commission comments at 36-37; see also Intermedia comments at 12-13 (the Commission should not draw artificial
distinctions between facilities and services as an unbundled element is not useful if it cannot support an
end-to-end service). .
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