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long distance market they will have no incentive to provide competitors with nondiscriminatory
access to unbundled network elements.669 PacTel, however, argues that we should conclude that
the checklist in section 271 is satisfied ifan incumbent LEC is providing unbundled elements as
required by the Commission and states, aud we should not consider the terms and conditions for
the provision ofunbundled elements in evaluating section 271 applications.6'JO

3. DimusioD

307. We agree with those commenters, including the Florida, Illinois and Washington
Commissions, that to achieve the procompetitive goals ofthe 1996 Act, it is necessary to
establish rules that define the obligations ofincumbent LECs to provide nondiscriminatory
access to unbundled network elements, aud to provide such elements on terms and conditions
that are just, reasonable and nondiscriminatory.671 As discussed above at sections n.A, n.B and
V.B, we believe that incumbent LECs have little incentive to facilitate the ability ofnew
entrants, including small entities, to compete against them and, thus, have little incentive to
provision unbundled elements in a manner that would provide efficient competitors with a
meaningful opportunity to compete. We are also cognizant of the fact that incumbent LEes have
the incentive and the ability to engage in many kinds ofdiscrimination. For example, incumbent
LEes could potentially delay providing access to unbundled network elements, or they could
provide them to new entrants at a degraded level ofquality.

308. Consistent with arguments advanced by the Florida and Washington Commissions,
incumbent LECs, and potential competitors, and as more fully discussed in the specific sections
below, we adopt general, national rules defining "nondiscriminator access" to unbundled
network elements, and "just, reasonable, and nondiscriminatory" terms and conditions for the
provision ofsuch elements. We have chosen this approach, rather than allowing states
exclusively to consider these issues, because we believe that some national rules regarding
nondiscrimjnatory access will reduce the costs ofentry and speed the development of ...._,-..
competition.6'n

309. We conclude, for example, that national rules defining the 1996 Act's requirements
regarding nondiscrimjnatory access to, and provision of, unbundled elements will reduce costs
associated with potential litigation over these issues, and will enable states to conduct

66lI Teleport comments at 25-35.

670 PacTel comments at 4Q..44.

671 See infra, Section vn, for a discussion ofjust, reasonable and nondiscriminatory rates for unbundled network
elanents. .

672 See supra, Section V.B.
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arbitrations mOle quickly by reducing the number ofissues they must consider. Such lUles will
also facilitate the ability ofthe Commission to conduct arbitrations, should we assume a state's
responsibilities under section 252(eX5). We conclude further that such lUles will create some
uniformity across states in connection with the terms under which new en1rants may obtain
access to network elements, thus facilitating the ability ofpotential competitors, including small
entities, to enter local markets on a regional or national scale. Accordingly, for all ofthese
reasons, we reject the arguments ofPacTel and USTA that we should not adopt national rules
relating to incumbent LEC obligations to provide access to, and provision, unbundled elements
in a nondiscriminatory manner.

310. The record compiled in this p1'OCt'#"ding supports the adoption ofuniform general
lUles that rely on states to develop more specific requinments in arbitrations and other state
proceedirigs. More significantly, however, we agree with the California and Florida
Commissions that the states are best situated to issue specific lUles because oftheir existing
knowledge regarding incumbent LEe networks, capabilities, and performance standards in their
separate jurisdictions and because ofthe role they will play in conducting mediations,
arbitrations, and approving agreements. We expect that the states will implement the general
noDdiscrimination rules set forth herein by adopting, inte,. alia, specific lUles determining the
timing in which incumbent LECs must provision certain elements, and any other specific
conditions they deem necessary to provide new entrants, including small competitors, with a
meaningful opportunity to compete in local exchange markets. The $1ateS will continue to gain
expertise in connection with issues relating to just, reasonable, and nondiscriminatoty access and
provision ofunbundled network elements. We expect to tum to the states, and rely on the
expertise they develop in this area, when we review and revise our rules as necessary.

311. We agree with those commenters that argue that incumbent LEes should be
required to fulfill some type ofreporting requirement to ensure that they provision unbundled
elements in a nondiscriminatory manner. We believe the record is insufficient at this time to
adopt such requirements, and we may reexamine this issue in the future. We encourage the
states, however, to adopt reporting requirements.673 We decline to address whether the
Commission should consider any ofthe terms and conditions adopted here in evaluating BOC
applications to provide in-region long distance services. We will consider this issue, as it arises,
when we evaluate individual BOC applications.

a. Nondiscriminatory Access to Unbundled Network Elements

m We address issues~ enforcement ofthe rules we~ in this Section,~Inon~
access to, and just, reasOnable and nondiscriminatory tenDs and conditions for the provision ofunbundled network
elements, at supra. in Section n.E.
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312. We conclude that the obligation to provide "nondiscriminatory access to network
elements on an unbundled basis",7" refers to both the physical or logical condection to the
element and the element itself. In CODSidering how to implement this obligation in a manner that
would achieve the 1996 Act's goal ofpromoting local exchaDge competition, we recognize that
new entrants, including small entities, would be denied a meaningful opportuDity to compete if
the quality ofthe access to unbundled elements provided by incumbent LEes, as well as the
quality ofthe elements themselves, were lower than what the incumbent LECs provide to
themselves. Thus, we conclude it would be insufficient to define the obligation ofincumbent
LECs to provide "nondiscrimiDatory access" to mean that the quality ofthe access and unbundled
elements incumbent LEes provide to all requesting carriers is the same. As discussed above
with respect to intcrconncctiOn,675 an incumbent LEe could potentially act in a DODdiscriminatory
manner in providing access or elements to all requesting carriers, while providing preferential
access or elements to itself. Accordingly, we conclude that the phrase "nondiscriminatory
access" in section 2S1(c)(3) means at least two things: first, the quality ofan unbundled network
element that an incumbent LEC provides, as well as the access provided to that element, must be
equal between all carriers requesting access to that element; second, where technically feasible,
the access and unbundled network element provided by an incumbent LEC must be at least
equal-in-quality to that which the incumbent LEC provides to itself.676

313. We believe that Congress set forth a "nondisaimiDatory access" requirement in
section 2S1(c)(3), rather then an absolute equal-in-qualityreq~ such as that set forth in
section 2S1(c)(2XC), because, in rare circumstances, it may be technically infeasible for
incumbent LEes to provide requesting carriers with unbundled elements, and access to such
elements, that are equal-in-quality to what the incumbent LECs provide themselves. According
to some commenters, this problem arises in connection with one variant ofone ofthe unbundled
network elements we identify in this order. These commenters argue that a carrier purchasing
access to a lAESS local switch may not be able to receive, for example, the full measure of
customized routing featmes that such a switch may afford the incumbent.677 In the rare
circumstances where it is technically infeasible for an incumbent LEC to provision access or
elements that are equal-in-quality, we believe disparate access would not be inconsistent with the

._.- nondiscrimination requirement Accordingly, we require incumbent LECs to provide access and
unbundled elements that are at least equal-in-quality to what the incumbent LECs provide

674 47 U.S.C. § 25 I(cX3).

675 See supra, Sections IV.0, IV.H.

676 We note thatprovidiD~lements of leuer gua1ity than that enjoyed by the incumbent LEe would also
constitute an "unjust" or " tenD or condition.

677 See infra, Section VJ, discussing commenters' arguments regarding the possible technical limitations ofsuch
switches.
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themselves, and allow for an exception to this requirement only where it is technically infeasible
to meet671 We qpect incumbent LECs to fulfill this requirement in nearly all instances where
they provision unbundled elements because we believe the technical infeasibility problem will
arise rarely. We further conclude, however, that the incumbent LEe must prove to a state
commission that it is technically infeasible to provide access to unbundled elements, or the
unbundled elements themselves, at the same level ofquality that the incumbent LEC provides to
itself.

314. Our conclusion that an incumbent LEC must provide unbundled elements, as well
as access to them, that is "at least" equal in quality to that which the incumbent provides itself,
does not excuse incumbent LEes from providing, when requested and where technically feasible,
access or unbundled elements ofhigher quality.'" As we discuss below,6IO we do not believe
that this obliption is unduly burdensome to incumbent LEes because the 1996 Act requires a
requesting carrier to pay the costs ofunbundling, and thus incumbent LEes will be fully
compensated for any efforts they make to increase the quality ofaccess or elements within their
own network.AI Moreover, to the extent this obligation allows new entrants, including small
entities, to offer services that are different from those offered by the incumbent, we believe it is

. consistent with Congress's goal to promote local exchange competition. We note that, to the
extent an incumbent LEC provides an element with a superior level ofquality to a particular
carrier, the incumbent LEC must provide all other requesting carriers with the same opportunity
to obtain that element with the equivalent higher level ofquality. W~ further no1ethat where a
requesting carrier specifically requests access or unbundled elements that are lower in quality to
what the incumbent LECs provide themselves, incumbent LEes may offer such inferior quality
if it is technically feasible. Finally, we conclude that the incumbent LEe must prove to a state
commission that it is technically infeasible to provide access to unbundled elements, or the
unbundled elements themselves, at a level ofquality that is superior to or lower than what the
incumbent LEC provides to itself.

b. Just, Reasonable aDd Nondiscriminatory TenDS and CondidoDS for
the Provision ofUnbundled Network Elements

6'71 The exception described here does not excuse incumbent LEes from theob~ tom~ elements wi1bin
theirnetw~ to allow requesting caniers to obtain access to such elements where this is~ feasible. See
supra. section IVD. .

m An incumbent LEe in accommodatins.a cania's~ for a oarticuIar unbundled element, may~ly
provision an element ih8t is higher in quality than what the incum6ent provides to itself. See irIfra. section VJ.t.

80S. infrfl. Section VJ. We requjre, for ex:ampJe. that incumbent LEes pro'!ide local~ conditioned to enable
~e 'proVlSi~n ofdigital services (where technically feasible) even. ifthe incumbent does not itselfprovide such
digftal sem.ces.

,,\ See infra, Section vn.
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315. The duty to provide unbundled network elements on "terms, and conditions that are
just, reasonable, and nondiscriminatory" means, at a mimmum, that whatever those terms and
conditions are, they must be offered equally to all requesting carriers, and where applicable, they
must be equal to the terms and conditions under which the incumbent LEe provisions such
elements to itself.A2 We also conclude that, because section 251(cX3) includes the terms "just"
and "reasonable," this duty encompasses more than the obligation to treat carriers equally.
Interpreting these terms in light ofthe 1996 Act's goal ofpromoting local exchange competition,
and the benefits inherent in such competition, we conclude that these terms require incumbent
LECs to provide unbundled elements under terms and conditions that would provide an efficient
competitor with a meaningful opportunity to compete. Such terms and conditions should serve
to promote fair and efficient competition. This means, for example, that incumbent LECs may
not provision unbundled elements that are inferior in quality to what the incumbent provides
itselfbecause this would likely deny an efficient competitor a meaningftJI opportunity to
compete. We reach this conclusion because providing new entrants, including small entities,
with a meaningful opportunity to compete is a necessary precondition to obtaining the benefits
that the opening of local exchange markets to competition is designed to achieve.

316. As is more fully discussed below,613 to enable new entrants, including small entities,
to share the economies of scale, scope, and density within the incumbent LECs' networks, we
conclude that incumbent LECs must provide carriers purchasing access to unbundled network
elements with the pre-ordering, ordering, provisioning,· maintenan'iC' and repair, and billing
functions ofthe incumbent LEes operations support systems. Moreover, the incumbent must
provide access to these functions under the same terms and conditions that they provide these
services to themselves or their customers. We discuss specific terms and conditions applicable to
the unbundled elements identified in this order below, in Section V.I.

H. The Relationship Between Sections 251(c)(3) and 2S1(c)(4)

1. Background

317. Section 251(cX4) provides that incumbent LEes must offer "for resale at wholesale
rates any telecommunications service that the carrier provides at retail to subscribers that are not
telecommunications carriers."'" In the NPRM, we asked for comment on the relationship
between this provision and section 251(cX3). Specifically, we asked whether carriers can order

612 See lUpT'as, Sections IV.G, IV.H.

613 See infra, Section VJ.

"The term "provisioning" includes insaaIladoo.

AS 47 U.S.C. § 2SI(cX4).
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and combine network elements to offer the same services that incumbent LECs offer for resale
under section 25I(c)(4). We observed that different pricing standards lDlder section 252(d) apply
to unbundled elements under section 25I(c)(3) and IeSOld services under section 2SI(c)(4), and
that section 25I (c)(3) contemplates the purchase ofunseparated facilities (i.e., facilities that can
be used for either inter- or intrastate services) while subsection (c)(4) does not necessarily
contemplate this. We asked for comment on the implications or significance ofthese
..J:A': 686wuerences.

2. Comments

318. A number ofcommenters, including incumbent LEes and CAPs, argue that, in
order to distinguish section 251(c)(4) from section 25I (c)(3), the Commission must conclude that
new entrants can only obtain access to unbundled elements ifthey own or possess some local
exchange facilities that they plan to use in combination with unbundled elements to provide a
local service.617 According to NYNEX, the 1996 Act contemplates that new entrants will enter
local telephone markets either through section 251(c)(3) or section 251(c)(4). The former is
designed for entrants with some oftheir own facilities, and would allow them to supplement their
networks; the latter is designed for new entrants that do not possess any facilities.611 MFS and
Bell Atlantic concur and cite the legislative history to the 1996 Act.619

319. In support ofthis intapretation, some commenters cite the language ofsection
251(c)(3). Bell Atlantic Contends that the phrase referring to unbundling at "any technically
feasible point" means new entrants must have some oftheir own facilities to connect to that

616 NPRM at para. 85.

617 MFS comments at 36-40, 65-66; BellSouth COIDID.ents at 3!:lli Teleport comments at 39-42; Bell Atlantic
comments at 14, reply at 5-6; Ameritech commlllllit 25-31; U~l~ ceuments It23-26, reply It 10; 'IDS
CClIDIDents at 15-16; PlcTel commems at 40-45; GTE nply at 11-11; SBC~ at 11; acenPelmsylvania
CmunissioD commeDts at 24' NYNEX c:aaua.a at 29-19 (the FCC should.. tbat DeW euUiiItI caD obtain
unbundled elements to provide a service that is sold at resale only ifthey can self-provide. at a minimum, one oftile
elements used to provide the service).

611 NYNEX reply at 1~19 (the~ ofthe 1996 Act and the 1e&islative~ show that resale takes
~ce over the~~vislon); accordMFS reply at 20--22 (unbundled elements are not meant as an
&lternative to wholesale servicesTor pure resellers).

619 MFS comments at 37-40; Bell Atlantic comments at 12-14 (citill«~ ~Jaaatory Statement at 148, which
provides that, because ofthe sipificant investment r.equired to dup an iDcumbents network, new entrants will
~ access to elements in ttie incumbents' networkS to ~leai_the facilities owned by the new entrants); M1e
alio Ameritech comments at 25-31(~ intended unbUDd1ed elements to be used by carrien that have some of
their own facilities because the proVISion allows c:miers to purchue~ the elements ttiey need); NYNEX reply at
16-19 (there is no evidence in tile 1996 Act or the legislative~ indicating that Congress intended to anow
carriers to use unbundled elem=ts an alternative way to resell servtces); USTA comments at 59-66.
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"point."690 NYNEX argues that the phrase "such telecommunications service" excludes services
provided by incumbents, and thus new entrants can only use unbundled elements to provide
services that incumbents do not offer.691

320. Other commenters supporting this interpretation, including incumbent LEes and
CAPs, contend that we must interpret the 1996 Act in a way that gives meaning to each
provision. Accordingly, they argue that we cannot allow carriers to use unbundled elements
exclusively to provide services that are available at resale, because to do so would make section
251(cX4), and its associated pricing provision, section 252{dX3), meaningless.692 They assert
that Congress established a more favorable pricing standard for unbundled elements than resold
services to encourage facilities-based entry. They argue that Congress, recognizing that
facilities-based carriers incur greater risks than resellers and are a more potent competitive force,
created a statutory incentive to build competing facilities by providing carriers who use
unbundled elements with the opportunity to achieve higher profits. According to these
commenters, ifwe allow carriers that merely resell services to obtain the fiDancial benefits of
unbundled elements, we would reward them though they have incurred little risk, aDd we would
discourage them from building competing facilities.693 BellSouth and Ameritech argue that the
language of section 251(d)(2)(B) further supports this view because, ifcarriers can offer a service
for resale, then such carriers are not "impaired in their ability to offer a service."694

321. Ameritech, NYNEX, and MFS argue that allowing~ers to provide the
equivalent ofa resold service exclusively through the use ofunbundled elements would
eviscerate the joint marketing restriction in section 271(e)(1) because there is no comparable
restriction in this provision against the joint marketing of services provided through unbundled

690 Bell Atlantic comments at 12-14. See also USTA comments at 59-66.

". NYNEX reply at 16-19.

692 MFS comments It 36-40.65-66; BellSouth comments It31-33; NYNEX J'el)ly at 16-19; Bon AtIatic comments
. at 12-14; Bell Atlantic reply at 5-6; QCCord Teleport comments It39-43 (specifiC ~visiODS mvai1 over general .
ones, and thus, ifcaniers use unbundled elements to replicate a wholesale serviceoff~ t&e ~provision
di~ the price for wholesale services should be applied rather 1bID the aenenl ODe for unbuDdled elements);
On; reply at 17 (the Commission should not deprive mcumbent LEes oftDeir compensatory return on resold
services).

6t3 MFS comments at 37-40, reply It 20-23; Teleport comments at 39-43; NYNEX comments at 29-39; USTA
comments at 23-26, reply at 8-10; Bell Atlantic comments at 12-14.

694 BellSouth comments at 31-33; Ameritech comments at 25:'31. For a further discussion ofthis argument see
supra, Section V.E. ,
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elements.69S BellSouth and Ameritech further contend that this view is coDSistent with the terms
ofsection 251(eX4)(B), which allows states to prohibit resellers from offering a service to a
category ofconsumers different than the category ofconsumers the incumbent LEe offers that
service to. They contend that, ifwe allowed requesting camers to offer resold services
exclusively through unbundled elements, then such camers could evade any possible prohibition
on the sale ofsuch services and the authority to impose such limitations on resale is reserved to
the states.696

322. Finally, a number ofincumbent LECs and MFS argue that new entrants should not
be allowed to provide services available for resale exclusively through the use ofunbundled
elements because such entrants could underprice: facilities-based competitors, that must recover
joint and common costs, and incumbent LEes, that charge above-cost prices for some services to
support universal service obligations. Ifnew entrants could underprice incumbent LEes, they
assert, then the ability ofthe LECs to recover their costs and meet their universal service
obligations would be diminished" They also contend that allowing the exclusive use of
unbundled elements would lead to arbitrage based on the pricing standards for sections 251(cX3)
and 251(cX4). They further contend that, if resold services are priced below cost, this will
discourage facilities-based entry through the purchase ofunbundled elements.fIn

323. The Department ofJustice and a number ofpotential competitors, including AT&T,
Cable & WU'Cless, ALTS andLDDS, reject the view that, to give eff~to section2S1(cX4), we
must limit access to unbundled elements to those camers who own some local exchange
facilities. They argue that the 1996 Act allows camers to use recombined network elements
exclusively to provide services that are similar or identical to those offered by incumbent LECs
for resale. To support this view they contend that the plain language of section 251(cX3) does
not contain any requirement that camers must own some oftheir own local exchange facilities
before they can pW'Chase and use unbundled elements to provide a telecommunications service.
According to these commenters, ifwe were to impose such a requirement, we would be reading
into the 1996 Act a limitation on access to unbundled elements that is not stated anywhere within
the statute.691

'f5 Ameritech comments at 25-31, reply.at24; NYNEXreply at 16-19;MFS comments at 37-40 (further arguing
that the p!'Ohibition~ joint mll'keting tbrough the use ofresold services evidences Coqress's preference tor
facilitieS-base competition). .

696 BensoUth comments at 31-33; Ameritech comments at 25-31 .

.., Ameritech comments at 25-31, reJ)ly at 22; Bell Atlantic comments at 12-14, reply at 6; USTA comments at 23­
26, rep!>' at 8-10; MFS comments at 37-40, reply at 20-23; accord ALLTEL reply at 7; NYNEX comments at 29­
39, replY at 16-19; Teleport comments at 39-43; PlcTel reply at 25.

.. AT&T comments at 28-31, reply at 12-20; TCC comments at 27-35; Cable & W"ueless comments at 26-27, reply
at 20-22j,DoJ comments at 48-5I, reply at 23-31; Sprint reply at 24-26; LDDS reply at 25-27; ALTS reply at 24-~6;
hut see ulE reply at 17-18 (new entrants have just as mucll opportunity to offer new services through mate as they
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324. The parties which oppose conditioning access to unbundled elements on ownership
oflocal exchange fiwilities also contend that sections 251(cX3) and 251(c)(4) offer carriers
different opportunities, and thus the rules ofstatutory construction do not require us to read use
res1rictions into section 251(c)(3) to distinguish and live meaning to section 251(e)(4).'"
AT&T, the Department ofJustice, and others argue, for example, that carriers offering services
through resale are limited to the precise service that the incumbent is providing. In con1rast,
these parties assert that carriers exclusively using unbundled elements can offer different and
neW services, or the same services with higher quality. In addition, these parties note that, lmder
section 251(cX3), carriers purchasing an unbundled element can provide all services which that
element is typically used to provide, but lmder section 251(c)(4), carriers purchasing services
available for resale can only provide the service they purchase.700

325. Some ofthe commenters opposing restrictions on access to unbundled elements
further argue that allowing carriers to use unbundled elements exclusively to provide the same or
similar services that are sold at resale would reduce barriers to entry, and thus promote facilities­
based competition. They explain that entrants using unbundled elements will incur lower costs,
and will be able to offer more services than carriers who purchase services for resale. They
further contend that this meaQS that new entrants using unbundled elements will earn higher
revenues, and will have more funds to build competing facilities, than carriers purchasing
services available for resale. They also contend that a requirement that carriers own some
facilities to purchase unbundled elements would impede entry into th~ access market and restrict
competition for all local services to areas where construction ofduplicate facilities is
economically justified and has already occurred. Congress, they argue, did not intend to
encourage the build out ofcompeting facilities where it is not efficient and the reason Congress
included the unbundling provision in the 1996 Act is because most areas only have one
network.'701

326. Some ofthe commenters who oppose restricting access to unbundled elements to
those carriers who own some local exchange facilities also argue that any such restriction would

do through unbundled elements, with resold services new entrants can add value and develop new pice plans).

- AT&T comments at 28-31
1

reply at 13-20; LDDS replY. at 25-28; TCC t:OIIItMI\ts at 27-35;~Tel rep!>' at
13-22; DoJ eomments at 48-5 , reply at 23-31 (CII'riers Will likely use resale to~ services tbit incIimtieids
price uelow cost, otherwise these services would aever~==); 8Drint COIIIIIleIdI at 24-26; Cable "-
Wifeless comments at 20-22; MCI comments at 27-28 (carriers untiund1ed elements are not purchasing
services, hence they are not the same thing as services available for resale •

7QO AT&T comments at 28-31, reply at 13-20; LDDS reply at 25-28; TCC comments at 27-35; CompTel reply at 13­
22; DoJ comments at 48-51, repfy at 23-31; Sprint comments at 24-26; Cable & Wireless comments at 20-22"; MCI
comments at 27-28.

101 AT&T comments at 28-31, reply at 13-20; CompTelreply at 13-22; TCC comments at 27-35; OOJ comments at
48-51, reply at 23-31.
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be administratively burdensome and difficult to enforce. They contend, for example, that we
would need to specify certain minimum facilities that carriers would need to own to obtain
access to unbundled elements. They contend that, ifwe did not specify such minimum facilities,
but merely required ownership or possession ofa single facility (or any facility), then the
requirement in general would have no practical significance.'702 The Department ofJustice
contends that we would need to determine whether carriers must own or possess a local exchange
facility that is used for each consumer to whom they provide service;~3 In determining the
relationship between sections 2S1(cX3) and 251(cX4), the illinois Commission asks us to
consider whether our interpretation would advance competition, reduce regulation, preserve and
advance universal service, remove statutory, regulatory and economic impediments to new entry, .
and provide states with flexibility.704

327. Finally, NYNEX argues that carriers should not be permitted to offer services to
consumers by combining unbundled elements and resold services because the different rates for
unbundled elements and resale ofservices would allow for arbitrage.'705 Comptel and Sprint
counter, however, that the 1996 Act does not prohibit the combined use ofunbundled elements
and resold services. Comptel further contends that Congress intended to provide new entrants
with maximum flexibility in connection with opportunities to enter local telephone markets and
thus it would be contrary to Congressional intent, as well as anticompetitive, ifwe prohibited
carriers from using a combination ofunbundled elements and services available for resale.706

3. Discussion

328. The language ofsection 2S1(cX3) is cast exclusively in terms ofobligations
imposed on incumbent LECs, and it does not discuss, reference, or suggest a limitation or
requirement in connection with the right ofnew en1rants to obtain access to unbundled elements.
We conclude, therefore, that Congress did not intend section 251(cX3) to be read to contain any
requirement that carriers must own or control some oftheir own local exchange facilities before

7112 DoJ comments at 48-51, reply at 23-31; AT&T reply at 13-20; Cable et Wireless reply at 20-22; WOO reply at
25-30.

'lO3 DoJ comments at 48-51, reply at 23-31.

'lli4 TIliDois Commission comments at 38.

'lIS NYNEX comments at 38-39.

1Q6 CompTel reply at 20-22; Sprint comments at 23-28.

160



Federal Communications Commission 96-325

they can purchase and use unbundled elements to provide a telecommunications service. We
note that the Illinois Commission bas.reached the same conclusion.'7fY7

329. We reject the arguments advanced by Bell Atlantic and NYNEX that the language
of-section 251(cX3) requires carriers seeking access to unbundled elements to own some local
exchange facilities, and that this serves to distinguish section 251(cX3) from section 251(cX4).
The "at any technically feasible point" language in section 251(cX3) refers to points in an
incumbent LEC's network where new en1rants may obtain access to elements. It does not,
however, require that new entrants intercoDJlect local exchange facilities which they own or
control at that technically feasible access point Ifwe were to conclude otherwise, then new
entrants would be prohibited from requesting two network elements that are connected to each
other because the new en1rant would be required to counect a single network element to a facility
of its own. The 1996 Act, however, does not impose any limitations on carriers' ability to obtain
access to unbundled network elements. Moreover, we conclude that Congress did not intend to
limit access to unbundled elements in this manner because such a limit would seriously inhibit

. the ability ofpotential competitors to enter local markets through the use ofunbundled elements,
and thus would retard the development of local exchange competition. We also reject NYNEX's
argument that the phrase "such telecommunications service" excludes services provided by the
incumbent. This interpretation is inconsistent with the 1996 Act's definition ofa
telecommunications service, which includes all telecommunications services provided by an
incumbent.

330. We also reject the argument that language in the Joint Explanatory Statement
requires us to conclude that carriers must own facilities to obtain access to unbundled elements.
Congress may have recognized that carriers that own some oftheir own facilities will more likely
benefit by entering local markets through unbundled elements rather than resale, but this
consideration does not imply that camers must own their own facilities to obtain access to
unbundled elements.708

331. We are not persuaded tbat,. in order to give meaning and effect to section 251(cX4),
we must require new en1rants to own some local exchange facilities in order to obtain access to
unbundled elements. We disagree with the premise that no carrier would consider entering local
markets under the terms ofsection 251(cX4) if it could use recombined network elements solely
to offer the same or similar services that incumbents offer for resale. We believe that sections
251(c)(3) and 251(cX4) present different opportunities, risks, and costs in coDJlection with entry
into local telephone markets, and that these differences will influence the entry strategies of

707 AT&T Communications ofIllinois, Inc. d. aJ., Petition for a Total Local~eWholesale Service Tariff
from Illinois Ben Telephone Company, Nos. 9S-04S8 and 9S-oS31 (consol.) at 63 (DlinOlS CommisslCm June 26,
1996).

'101 See Joint Explanatory Statement at 148.
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potential competitors. We therefore find that it is unnecessary to impose a limitation on the
ability ofcarriers to enter local markets under the terms ofsection 251(c)(3) in order to ensure
that section 251(c)(4) retains functional validity as a means to enter local phone markets.

332. The principal distinction between sections 2S1(c)(3) and 2S1(c)(4), in terms ofthe
opportunities each section presents to new en1nDts, is that carriers using solely unbundled
elements, compared with carriers purchasing services for resale, will have greater opportunities
to offer services that are diffaent from those offered by incumbents. More specifically, carriers
reselling incumbent LEe services are limited to offeriq the same service an incumbent offers at
retail. This means that resellers cannot offer services or products that incumbents do not offer.
The only means by which a reseller can distinguish the services it offers from those ofan
incumbent is through price, billing services, marketing efforts, and to some extent, customer
service. The ability ofa reseller to differentiate its products based on price is limited, however,
by the margin between the retail and wholesale price ofthe product.

333. In contrast, a cmier offering services solely by recombining unbundled elements
can offer services that differ from those offered by an incumbent. For example, some incumbent
LECs have capabilities within their networks, such as the ability to offer Centrex, which they do
not use to offer services to consumers. Carriers purchuing aceess to unbundled elements can
offer such services. Additionally, carriers using unbundled elements can bundle services that
incumbent LECs sell as distinct tariffofferings, as well as services that incumbent LEes have the
capability to offer, but do not, and can market them as a bundle with a single price. The ability
to package and market services in ways that differ from the incumbent's existing service
offerings increases the requesting carrier's ability to compete against the incumbent and is likely
to benefit consumers."" Additionally, carriers solely using unbundled network elements can
offer exchange access services. These services, however, are not available for resale under
section 251(c)(4) of the 1996 Act.7IO

334. Ifa carrier taking unbundled elements may have greater competitive opportunities
than carriers offering services available for resale, they also face greater risks. A carrier
purchasing unbundled elements must pay for the cost ofthat facility, pursuant to the terms and
conditions agreed to in negotiations or ordered by states in arbitrations.711 It thus faces the risk
that end-user customers will not demand a sufficient number of services using that facility for the
carrier to recoup its cost. (Many network elements can be used to provide a number ofdifferent

'J09 See AT&T comments at 25-31.

710 See i1di"a. Section W; He aIIo Letter 1i'om B..-d J. Ebben, President LDDS WorldCom, to bcheUe B.
Chong, Commissioner, Federal CommunieatioDs Commission, July 11, 1996.

1U See infra, Section VB, describing the terms under which new entrants will pay for the cost ofUDbundled
elements.
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services.) A carrier that resells an incumbent LEe's services does not face the same risk. This
distinction in the risk home by carriers entering local markets through resale as opposed to
unbundled elements is likely to influence the entry strategies ofvarious potential competitors.
Some new entrants will be unable or unwilling to bear the financial risks ofentry by means of
unbundled elements and will choose to enter local markets under the terms ofsection 251(cX4)
irrespective ofthe fact that they can obtain access to unbundled elements without owning any of
their own facilities.712 Moreover, some markets may never support new entry through the use of
unbundled elements because new entrants seeking to offer services in such markets will be
unable to stimulate sufficient demand to recoup their investment in unbundled elements.
Accordingly, in these markets carriers will enter through the resale ofincumbent LEe services,
irrespective ofthe fact that they could enter exclusively through the use ofunbundled
elements.713

335. We are not persuaded by the argument set forth by Ameritech, NYNEx, and MFS
that allowing carriers to use solely recombined network elements would eviscerate the joint
marketing restriction in section 271(e)(I).714 It is true that the terms ofsection 271(e) do not
restrict joint marketing through the use ofunbundled elements pursuant to section 251(cX3). As
discussed above, differences in opportunities and risk will cause some new entrants to consider
entering local telephone markets through resale ofincumbent LEe services, even ifthey could
enter solely through the use ofunbundled elements. Thus, we conclude that section 271(eXI)
will impose a meanjngfullimitation on joint marketing.

336. We note, moreover, that the 1996 Act does not prohibit all forms ofjoint marketing.
For example, it does not prohibit carriers who own local exchange facilities from jointly
marketing local and interexchange service. Nor does it prohibit joint marketing by carriers who
provide local exchange service through a combination of local facilities which they own or
possess, and unbundled elements. Because the 1996 Act does not prohibit all forms ofjoint
marketing, we see no principled basis for reading into section 271(e)(l) a further limitation on
the ability ofcarriers to jointly market local and long distance services without concluding that
this section prohibits all forms ofjoint marketing. In other words, we see no basis upon which
we could conclude that section 271(eXl) restricts joint marketing oflong distance services, and
local services provided solely through the use ofunbundled network elements, without also
concluding that the section restricts the ability ofcarriers to jointly market long distance services

712 See, e.g., AT&T reply at 13-20.

713 See, e.g., Comptel reply at 13-16.

714 Section 271(e)(l) provides that"[u~ a Bell~~tls is authorized~ to subsection. (d) to
provide interLAtA services in an in-region State, or • 36 have~ Since the date ofeaadmeDt ••• a
telecommunications carrier that serves~ than 5 percent ofdle Nation s presubsc:n"bed access lines may not
jointly market in such State telephone exchange service obtained from such company pursuant to section 251(cX4)
with mterLATA services." 47 U.S.C. § 271(eXl).
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and local services that 811'J provided through a combination ofa carriers' own facilities and
unbundled network elements?lS Moreover, we do not believe that we have the disa:etion to read
into the 1996 Act a restriction on competition which is not required by the plain language ofany
ofits sections.

337. We also reject the argument advanced by BellSouth and Ameritech that allowing
carriers to use solely unbundled elements to provide services available through resale would
allow carriers to evade a possible prohibition, which is reserved to the discretion ofthe states, on
the sale ofcertain services to certain categories ofCODSUlDel'S. Under section 251(cX4)(B) states
are permitted to restrict resellet'S from offering certain services to certain CODSUIDet'S, in the same
manner that states restrict incumbent LECs.?16 For example, states that prohibit incumbent LEes
from selliDg to business CODSUDlet'S residential services priced below cost have the ability to
restrict resellet'S from selling such services to business consumers.

338. We do not believe, however, that carriers using solely unbundled elements to
provide local exchaDge services will be able to evade any potential restrictions states may impose
under section 251(cX4)(B). In this section Congress granted the states the discretion to impose
certain limited restrictions on the sale ofservices available for resale. It did not, however, grant
states, in section 251(cX3), the same discretion to impose similar restrictions on the use of
unbundled elements. Accordingly, we 811'J not persuaded that allowing carriers to use solely
unbundled elements to provide services that incumbent LECs offer for resale would allow
competing carriers to evade a possible marketing restriction that Congress intended to reserve to
the discretion ofthe states.

339. We agree with those commenters who argue that it would be administratively
impossible to impose a requirement that carriers must own some oftheir own local exchange
facilities in order to obtain access to unbundled elements, and they must use these facilities, in
combination with unbundled elements, for the pmpose ofproviding local services. We conclude
that it would not be possible to identify the elements carriers must own without creating
incentives to build inefficient network architectures that respond not to marketplace factors, but
to regulation. We further conclude that such a requirement could delay possible innovation.
These effects would diminish competition for local telephone services, and thus any local
exchange facilities requirement would be inconsistent with the 1996 Acts goals ofpromoting
competition. Moreover, ifwe imposed a facilities ownership requirement that attempted to avoid
these competitive pitfalls, it would likely be so easy to meet it would ultimately be meaningless.

715 SeealsoAT&:T~ly at 14-1' (the added risk ofunbundlecl elemeots aJsomeanstbatnew entnDts an DOt
circumven~ section 271's joint JilIrbtiu restriction because the additional riskjustifies a110wing cmiers more
flexibility toJointly market services); LDDS reply at 28·30. .

716 47 U.S.C. § 2S1(cX4)(B).
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340. We reject the argument that requiring carriers to own some local exchange facilities
would promote competition for local exchange services, or that we should impose such a
requirement for other policy reasons. To the contrary, we conclude that allowing carriers to use
unbundled elements as they wish, subject only to the maintenance ofthe key elements ofthe
access charge regime, described below at section VII, will lead to more efficient competition in
local phone markets. Ifwe were to limit access to unbundled network elements to those markets
where carriers already own, or could efficiently build, some local exchange facilities, we would
limit the ability ofcarriers to enter local markets under the pricing standard for unbundled
elements to those markets that could efficiently support duplication ofsome or all ofthe
incumbent LEes' networks. We believe that such a result could diminish competition, and that
allowing new entrants to take full advantage ofincumbent LECs' scale and scope economies will
promote more rapid and efficient entry anti will result in more robust competition.

341. Finally, we conclude that a new entrant may offer services to one group of
consumers using unbundled network elements, and it may offer services to a $Cp8l1lte group of
consumers by reselling an incumbent LEC's services. With the exception noted in Section VII,
infra, we do not address the issue ofwhether the 1996 Act permits a new entrant to offer services
to the same set ofconsumers through a combination ofunbundled elements and services
available for resale.

I. Provision of Interexchange Services Through The Use of Unbundled Network
Elements

1. Background

342. In the NPRM, we tentatively concluded that interexchange carriers are
telecommunications carriers, and thus such carriers are entitled to access to unbundled elements
under the terms of section 251(c)(3). We also tentatively concluded that carriers may request
unbundled elements for purposes oforiginating and tenninating toll services, in addition to any
other services they seek to provide, because section 251(cX3) provides that carriers may request
unbundled elements to provide a "telecommunications service," and interexchange services are a
telecommunications service.717

343. In the NPRM, we sought comment on whether the 1996 Act permits carriers to use
unbundled elements to provide exchange access services only, or whether carriers seeking to
provide exchange access services using unbundled elements must provide local exchange service
as well. We premised the latter view on the definition ofthe term "network element," as a
facility and not a service, and on the pricing standard under section 252(dXl) that requires
network elements to be priced based on economic costs (rather than jurisdictionally separated

717 NPRM at paras. 159, 163.
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costs.)71' We also sought comment on whether allowing carriers to purchase unbundled elements
to provide exchange access services exclusively would be inconsistent with the terms ofsections
2S1(i) and 251(g) and, further, whether this would result in a fundamental jurisdictional shift of
the administration ofinterstate access charges to state jmisdictions.719

344. Finally, in the NPRM, we tentatively concluded that, ifcarriers purchase unbundled
elements to provide exchange access services to themselves; irrespective ofwhether they provide
such services alone or in coDneetion with local exchange services, incumbent LECs cannot assess
Part 69 access charaes in addition to charges for the cost ofthe unbundled elements. We based
this tentative conclusion on the view that the imposition ofaccess charges in addition to cost­
based charges for unbundled elements would depart from the statutory mandate ofcost-based
pricing ofelements.720

2. Comments

345. A number ofpotential competitors, as well as the Department ofJustice, the lllinois
and Ohio Commissions, NYNEX, and USTA, agree with our tentative conclusions that
interexchange carriers may obtain access to unbundled elements, and that carriers may purchase
unbundled elements for the purpose oforiginating and terminating interexchange services
because such services are a type oftelecommunications service.721 Some ofthese commenters
support our tentative interpretation of the 1996 Act by arguing that~on 251(cX3) requires
incumbent LEes to provide access to network elements without regard to the types ofservices
carriers seek to offer, or the jurisdictional nature ofsuch services. They contend that new
entrants are paying the full cost for an element and thus are entitled to recover their costs by
offering any services that use the element.722 Others argue that, by its plain terms, the. 1996 Act

711 See supra, Section V.C. and infra. Section vn.

719 NPRM at para. 164.

720 NPRM at para. 165.

721· NYNEX commfllltS at 20-22; TCC CCIIDIIleIl1I at 27-3S; 8IIriDt ooqnpegts at 67-70, replY-it 32-34; Cable 8r.
Wireless comments at 27-32. rep~a:.~MCI commeuts at "-13; COMAV comments at 31; DoJ commfllltS at 3S-
47;~Tel cmnmeats It 21,63; commllltlit 11, reDlY It 8-11; IlliDois CcnmissiQn It51-52; Ohio
Commisiion commcmts at S7-S8; AT8r.T reply It 23-24; LDDS~. 36-38; &eel commentI at4i.:rcC
comments at 28; USTA commfllltS at S9-66";,. alIo Texas Pub~_Utility Counsel comments at 3Y-4U (competition
wi!1.P.usb. access rates to cost so the Commission should not put effort into protecting access charges); Citizens
Utilities comments at 22.

722 See, e.g., DoJ comments at 3S-47; AT8r.T reply at 23-~; TCC comments at 27-3S; LDDS ~ly at 36-38
(because carriers pay the fiJll~ cost o(a network element, they are entitled to provide 1he fulll'8l1lc of
services over those clements); Excel comments at 4; TCC comments at 28; Frontier replj at 24-26.

166



ItH

Federal Communications Commission 96-325

does not allow incumbent LEes to limit the types of services any carrier can offer in connection
with the sale ofunbundled elements.'723

346. The Department ofJustice and AT&T also contend that there are substantial
economies ofscope in the provision of local exchange and exchange access services, and that
new entrants will need the revenue streams from both services to support the high cost of
constructing competing local exchange facilities.724 The Department ofJustice and Comptel
further assert that, ifincumbent LEes are allowed to maintain market power over exchange
access services then, when the BOCs are allowed into in-region long distance markets, the DOCs
will be able to underprice other competitors in the sale oflong distance services, and in the sale .
ofbundled local and long distance services, and thus could undermine current competitive
conditions in the long distance market.72S .

347. The commenters which support our tentative conclusion that carriers may use
unbundled elements to provide interexchange services disagree, however, on whether requesting
carriers can use unbundled elements solely to provide interexcbange services or whether they
must provide other services, including local services, as well. AT&T, MCI, Cable & Wireless,
and Gel argue that the ability to provide exchange access services is a function of the loop, and
the plain language ofthe 1996 Act does not permit incumbent LECs to deny requesting carriers
the ability to obtain that functionality alone.726 Sprint and the Department ofJustice, however,
contend that, while the 1996 Act does not prohibit carriers purchasing unbundled elements from
offering only exchange access services, as a practical matter, any carrier purcbuing access to a
local loop will have to offer both local exchange and exchange access services.7Z7 The
Department ofJustice bases its contention on the assumption that the Commission will require
carriers purchasing access to a local loop to take exclusive con1rol ofthat loop. The Department
ofJustice explains that such a requirement is consistent with section 252's method for pricing

723 See, e.g., DoJ comments at 35-47; Dlinois Commission comments at 51-52; MCI comments at 77-84.

'n4 DoJ comments at 35-47; AT&T reply at 23-24.

72S CompTel comments at 19-27; Dol comments at 35-47.

726 AT&T reply at 23-24; Cable &: Wireless comments at 27-32; MCI comments at 77-84(~a 1oc:a1100p u a
~e netwOrlC element is inconsistent with the 1996 Acts definition ofa network element which .... tbIt a
funCtionality can be a network element); Gel comments at 11; see also ACTA comments at 17; Excel comments at
4.

727 SpPnt comments at 67-70, reply at 34-36; Dol comments at 35-47; see also LDDS reply at 37; cf Citizens
Utilities at 22 (it is unlikely tbatlXCs will purchase unbundled elements to~vide solely exchan&e access services,
because in the future they Will market servtces through "one stop shopping, where they Will offer local and long
distance services as a buDdled product); MFS comments at 65-66 (to meet market demand carriers will have to offer
the services customers demand, and it is unlikely they will want omy interexcbange services). .
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network elements and with industry practice at the time the 1996 Act was adopted.721 Sprint
bases its contention on the view that allowing carriers to obtain access to local loops in order to
provide only a single service is inconsistent with the idea that a network element is a facility and
not a service.'T.l9 The Department ofJustice and Sprint thus II'gUe that any carrier purchasing
exclusive access to a local loop would have to provide all services demanded by the customer to
whom that loop is dedicated. Ifa customer desires to receive both local excbaDge and exchange
access services, then the carrier purchasing access to that customer's loop would have to provide
both ofthese services.730 Sprint observes, incon~ that ifa customer has two local loops
dedicated to its premises a carrier could purchase access to one ofthe loops merely to provide
exchange access services, because the customer could receive local exchange service from
another carrier over the other localloop.731

348. In contrast, NYNEX, USTA, the Ohio Commission, and Puerto Rico Telephone
argue that the 1996 Act does not impose any obligation on incumbent LEes to provide access to
unbundled elements solely to allow carriers to provide originating and terminating exchange
access services. They argue that carriers purchasing access to local loops in order to provide
exchange access services must also provide local exchange services as well.732 USTA supports
its contention by arguing that, in order to obtain "access to" unbundled network elements, a
carrier must "interconnect" to them under the terms of section 251(c)(2), but that carriers' are
eligible for interconnection under section 251(c)(2} only ifthey offer both local exchange and
exchange access services. Accordingly, USTA asserts that carriers that interconnect to
unbundled elements must offer both ofthese services.733 NYNEX argues that sections 251(g}
and (i), and the legislative history to the 1996 Act, make clear that Congress did not intend for
section 251 to supplant the existing access charge regime, and that carriers thus can not obtain
unbundled local loops merely to offer exchange access services. Carriers seeking access to
unbundled loops must take the entire functionality ofthis element, and thus will have to offer
both local exchange and exchange access services.~ Puerto Rico Telephone further argues that
the subsidies built into access charge prices enable incumbent LECs to meet their universal

721 Dol comments at 35-47.

'729 Sprint comments at 67-70.

'DO Sprint comments at 67-70; Dol comments at 35-47; QCCOI'dLDDS reply at 37.

731 Sprint comments at 67-70.

732 NYNEX comments at 6,21-22; USTA comments at 59-66; Ohio Commission comments at 57-58; Puerto Rico
Tel. comments at 11-14.

733 USTA comments at 56-66.

734 NYNEX comments at 6, 20-22; lee also USTA comments at 56-66 (concurring with NYNEX's reasoning).
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service obligations, and that a premature elimination ofthis contribution would cause massive
increases in local service rates.735

349. Disputing our tentative conclusion, a number ofincumbent LEes contend that the
1996 Act prohibits interexcbange carriers from purchasing unbundled elements to provide
exchange access services to themselves and thus avoid payment ofaccess charges to incumbent
LECs.736 Bell Atlantic contends that carriers purchasing unbundled elements from an incumbent
LEC must pay access charges for toll calls completed on that incumbent LEe's network. Thus,
for example, ifa carrier purchases an unbundled loop, and completes toll calls using its own
switch and the unbundled loop, it must pay the incumbent LEe from which it purchased the loop.
both the cost ofthe loop and the carrier common line charge associated with it.737

350. The commenters opposing interexchange carriers' use ofunbundled elements to
provide interexchange services offer a number ofarguments to support their view. For example,
they argue that section 251(g) means that incumbent LEes must offer exchange access services
under the same terms that they did prior to the passage ofthe 1996 Act, and the "receipt of
compensation" phrase in this section means that interexchange carriers must continue to pay
current access charges until they are reformed in an access charge rulemaking proceeding.731
They also argue that the express language ofsection 251(i) makes clear that the Commission's
section 201 authority to regulate interstate access charges is not overridden by section 251(cX3).
They assert that, ifwe interpret section 251(cX3) as allowing carriers to use unbundled elements
to provide interexcbange services, then our section 201 authority to regulate interstate access
charges would be limited, in violation of section 251(i).739 They further argue that allowing
carriers to use unbundled elements to provide exchange access services to themselves, and

735 Puerto Rico Tel comments at 11-14; IIle abo USTA reply comments at 6-8; sac commClllts at 77-82 (aIlowiD&
caniers to use unbundled elements to provide themselves exchange access will result in arbitrage betweea the price
ofunbund1ed network elements and access charges); PacTel reply at 35-36.

736 BellSoU1h comments at 30-31, 60-63, reply at 45-46; Bell Atlantic comments at 8-12; Texas Statewide Tel.
~e, Inc. comments at 16-17; PacTel comments at 78-80; ALLTEL reply at 6-7; Rural Tel. Coalition reply
at 7-11; Ameritech comments at 26, reply at 25; SBC comments at 77-82; PacT.l reply at 36;
U S West comments at 59-64, reply at 6-8tsee also NECA comments at 3-6; GTE comments at 74-79 (caniers
using unbundled network elements toori~ and terminate toll services should be required to charge their
interexchange affiliate the same access pnces they charge unaftiliated caniers).

731 Bell Atlantic comments at 8-12.

731 See. e.g., BellSoU1h comments at 63-64; Texas Statewide Tel. Cooperative, Inc. comments at 16-17; Bell Atlantic
comments at 8-12; Time Warner comments at 60-63; PacTel comments at 78-80, reply at 36; NECA comments at 3­
6, reply at 5; SBC comments at 77-82; see also USTA comments at 5-8; GTE comments at 74-79; US West
comments at 61; ALLTEL reply at 6-7; Rural Tel. Coalition reply at 7-11.

739 BellSoU1h comments at 63-64; USTA comments at 59-66; NYNEX comments at 9-21; Bell Atlantic comments at
8-12; Time Warner comments at 60-63; Puerto Rico Tel. comments at 10-14; Texas Statewide Tel.~ve,
Inc. comments at 16-17; NECA reply at 5; GTE comments at 74-79; Rural Tel. Coalition reply at 7-11.
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interexchange services to end users, would be "inconsistent" with the purposes ofsection 251,
which was designed to promote competition for local telephone services and was not intended as
a means to evade access cbarges.740 They further argue that such an interpretation would transfer
control of interstate access charges to the states.741

351. SBC, PacTel and GTE argue that the Senate version ofthe 1996 Act (which was
amended by the Conference Committee) makes clear that section 251 was not intended to
supplant the existing access charge regime.742 PacTel further argues that section 2S1(c)(3) allows
carriers to obtain unbundled elements to "otTer" telecommunications services, but not to receive
exchange access services.743 Time Warner contends that none ofthe provisions of the 1996 Act
displace section 201, which grants the Commission authority to establish access cbarges.744

NECA contends that the Commission may not change the separations rules that allocate costs
between interstate and intrastate jurisdictions without a recommendation from the Joint Board
and that it cannot modify or repeal interstate access charge rules without a formal ruJemaJdng.
AccordiDgly, NECA concludes, carriers must still pay interstate access charges.74S NECA also
argues that, because carriers could otTer long distance services without using unbundled
elements, under the "impairment" standard in section 2S1(d)(2), incumbent LECs need not
provide unbundled elements to enable carriers to offer interexchaDge services.746

352. sac also argues that allowing carriers to use unbundled elements to provide
interexchange services will decrease the incentives for new entrants~ invest in competing
facilities. As a result, SBC concludes consumers are not likely to benefit because new entrants
will price exchange access services just below the levels charged by incumbent LECs.7.7 SBC
and NECA contend that section 251(d)(3) preserves the authority ofstates over intrastate access

740 BellSouth comments at 63-64.l'!'Ply at4~_~1l Atlantic reDlY at 4-6; Texas Statewide Tel~ve.Inc.
comments at 16-17; Ameritech=25-26;~ COIDIDIIluaf17-12 (1he tams ofsettioll2S1 relate 0Il1y to
inten:olmection between carriers 0 locallXtbMCe services); Bell AtIaDtic comments at 8-12; Bay SpriDp, et
aI. comments at 16; see also MiDnesota d. Coalition c:omments at 34-38 (interexcbaDge service is not an
incumbent LEe exchange service and thus IXCs should Dot be allowed to circumvent access charges).

741 BellSouth comments at 63-64.iNXNEX comments at 9-21j,US West comments at 59-66; GTE comments at 74­
79; PatTel reply at 36; lee also lWI'U Tel. Coalition reply at -,-II.

142 SBC comments at 77-82; GTE comments at 74-79; PacTel comments at 78-80; lee abo NECA comments at 3-6.

743 PatTel comments at 78-80.

744 Time Warner comments at 60-63.

145 NECA comments at 3-6, reply at 3-7.

746 NECA reply at 5-6.

741 SBC reply at 9-11.
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charges.748 Bell Atlantic contends that Congress could not have intended to overturn the existing
access charge regime without expressly stating thiS.749 Finally, Bell Atlantic and Ameri.tech
argue that it would be inappropriate to allow carriers to use unbundled elements to provide
interexchange services because this would amount to a flash cut reform ofaccess charges before
universal service issues are addressed. They reason that, since interstate aa:ess charges subsidiie
local service prices, to allow access pricing to be circumvented would prevent incumbent LECs
from meeting their universal service obligations and would, thus, jeopardize current local phone
rates.750 The Rural Telephone Coalition agrees and notes, in particular, that rural ratepayers
could be subject to higher local service rates ifinterexchange carriers are allowed, before
p~ings regarding access reform and universal service are completed, to bypass access
charges through the purchase ofunbundled elements.751

353. A number ofpotential competitors dispute the incumbent LEes' arguments. MCI
and the Department ofJustice contend that section 251(g) means that the exchange access rules
applicable to incumbent LEes before the 1996 Act was passed continue to apply until the
Commission issues "superseding regulations." Citing the Joint Explanatory Statement, they
assert that the "superseding re8ulations" referred to are the regulations that the Commission must
issue to implement the requirements ofsection 251. They argue that ifsection 251 did not affect
some change in the rules on access charges, then the "receipt ofeompensation" language in
section 251(g) would be unnecessary.752

354. With respect to section 251(i), Cable & Wireless contends that this section merely
preserves the Commission's authority under section 201. According to Cable & Wireless, this
means that carriers can obtain originating and tenninating access either by purchasing unbundled
network elements under section 251(c)(3) or pursuant to access charge tariffs.753 MCI argues that
section 251(i) preserves the Commission's authority to regulate interstate access charges where
incumbent LECs are still providing these services (rather then where new entrants are using

741 SBC comments at 77-82; NECA comments at 3-6i see also NYNEX comments at 9-21 (allowiD& carriers to use
unbundled elements to provide exchange access semces to themselves would preempt state access Charge policies).

749 Bell Atlantic comments at 8-12;

750 Bell Atlantic comments at 8-12, reply at 4-6; Ameritech reply at 24-26 (prices for exchange acc:ess services
should be rebalanced through a direct examination ofunivers8l service issues); see also USTA comments at 61.

75\ Rural Tel. Coalition reply at 8.

752 Do] comments at 52-53; Mel comments at 77-84. But cf. GTE reply at 39-40 (the qument that section 251(g)
serves to~e existing access charges until the CommiSsion adopts~ implementing section 2S1
deprives section 251(g) ofany meaning because there is no need to preserve existing access chaiges).

753 Cable &. Wll'eless comments at 26-32 (arguing same point in connection with section 251(1»; lee also CompTel
comments at 66. '.
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unbuncUed elements.)754 MCI also aques that allowing carriers to use unbundled elements to
provide origiDating and terminating toll services would not deprive the Commission ofauthority
to set prices for exchange access services because in this proceeding the Commission will direct
the states on how to set prices for unbundled elements.755

355. LDDS denies that the language ofthe Senate (as well as House) versions ofthe
1996 Act indicate that section 251 was not inteDded to supplant the existing access charge
structure, and points to the fact that the language in these bills supporting this argument was not
included in the final bill as amended by the Conference Committee.7S6 MCI and LDDS argue,
respectively, that allowing carriers to use unbuncUed elements to provide exchange access
services is not inconsistent with Congress' intent in writing section 251 because CoDgress
intended for the 1996 Act to create a single set ofrules governing relationships between
carriers,751 and the 1996 Act is also about eliminating inefficient pricin"g in telecommunications
services, including inefficient pricing ofcurrent access charges.751 Frontier contends that the
statutorily-mandated rates that incumbent LECs may charge for unbundled elements will not be
the same as the rates they charge for exchange access services. Frontier argues, however, that the
correct response to this is not to limit the purposes for which unbundled elements may be used,
but to reform access charge prices to reflect costs.759 FiDally, the Ohio Commission and a
number ofpotential local competitors agree with our tentative conclusion that incumbent LECs
cannot assess part 69 access charges on top ofprices for unbundled network elements because
this would allow incumbent LEes to recover fees in excess ofcosts, in violation ofthe pricing
standards in section 252.760

3. Disc1IIIioD

356. We confirm our tentative conclusion in the NPRM that section 251(cX3) permits
interexchange carriers and all other requesting telecommunications carriers, to purchase

754 MCI comments at 77-83.

755Id

756 LDDS reply at 32.

757 MCI comments at 77-83.

751 LDDS repiy at 30-32.

759 Frontier reply at 9-11.

'NO Ohio Commission comments at S8; TCC cpmments ., 27-35; Sprint comments at 67-70; MCI comments at 73;
DoJ comments at 35-47,52-53; CompTel comments at 39; Excel COIDIIHIlts at 4; AT&T reply at 23-24; LDDS reply
at 36-38.

172



Federal Communications Commission 96-325

unbundled elements for the purpose ofoffering exchange access services, or for the purpose of
providing exchange access services to themselves in order to provide interexchange services to
consumers.761 Although we conclude below that we have discretion under the 1934 Act, as
amended by the 1996 Act, to adopt a limited, transitional plan to address public policy concerns
raised by the bypass ofaccess charges via unbundled elements, we believe that our interpretation
ofsection 251(cX3) in the NP:RM is compelled by the plain language ofthe 1996 Act. A3 we
observed in the NPRM, section 251(c)(3) provides that requesting telecommunications carriers
may seek access to unbundled elements to provide a "telecommUDicationsservice," and exchange
access and interexcbange services are telecommunications services. Moreover, section 251(c)(3)
does not impose restrictions on the ability ofrequesting carriers "to combine such elements in
order to provide such telecommunications service[s]."'762 Thus, we find that there is no statutory
basis upon which we could reach a different conclusion for the long term.

357. We also confirm our conclusion in the NPRM that, for the reasons discussed below
in section V.J, carriers purchase rights to exclusive use ofunbundled loop elements, and thus, as
the Department ofJustice and Sprint observe, such carriers, as a practical matter, will have to
provide whatever services are requested by the customers to whom those loops are dedicated.
This means, for example, that, ifthere is a single loop dedicated to the premises ofa particular
customer and that customer requests, both local and long distance service, then any interexcbange
carrier purchasing access to that customer's loop will have to offer both local and long distance
services. That is, interexchange carriers pmchasing unbundled loops will most often not be able
to provide solely interexcbange services over those loops.

358. We reject the argument advanced by a number of incumbent LEes that section
251(i) demons1rates that requesting carriers using unbundled elements must continue to pay
access charges. Section 251(i) provides that nothing in section 251 "sball be construed to limit
or otherwise affect the Commission's authority under section 201."763 We conclude, however,
that our authority to set rates for these services is not limited or affected by the ability ofcarriers
to obtain unbundled elements for the purpose ofproviding interexchange services. Our authority
to regulate interstate access charges remains unchanged by the 1996 Act. What has potentially
changed is the volume ofaccess services, in contrast to the number ofunbundled elements,
interexchange carriers are likely to demand and incumbent LEes are likely to provide. When
interexchange carriers purchase unbundled elements from incumbents, they are not purchasing
exchange access "services." They are purchasing a different product, and that product is the right
to exclusive access or use ofan entire element Along this same line ofreasoning, we reject the

761 See NPRM at paras. 159-65.

7Q 47 U.S.C. § 251(cX3).

763 47 U.S.C. § 251(i).
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argument that our conclusion would place the administration of interstate access charges under
the authority ofthe states. When states set Prices for unbundlede~ they will be setting
prices for a different product than "interstate exchange access services." Our exchange access
rules remain in effect and will still apply where incumbent LEes retain local customers and
continue to offer excbangeaccess services to interexehange carriers who do not purchase
unbundled elements, and also where new entrants rese1llocal service.764

359. We also reject the incumbent LEes' arguments that language contained in bills that
were not enacted, or legislative history connected to such bills, demonstrates that carriers cannot
purchase access to unbundled elements to provide exchange access services to themselves, for
the purpose ofproviding long distance services to consumers. The incumbent LEes are arguing
in effect, that we should read into the current statute a limitation on the ability ofcarriers to use
unbundled network elements, despite the fact that no such limitation survived the Conference
Committee's amendments to the 1996 Act. We conclude, however, that the language ofsection
251(c)(3), which provides that telecommunications carriers may purchase unbundled elements in
order to provide a telecommunications service765 is not ambiguous. Accordingly, we must
interpret it pursuant to its plain meaning and not by referencing earlier versions of the statute that
were ultimately not adopted by Congress.

360. Moreover, we do not believe that the Joint Explanatory Statement, which describes
the House and Senate versions of the statute, and the 1996 Act as enacted, compels a different
conclusion. The Joint Explanatory Statement states that the statute incorporates provisions from
the Senate Bill and the House Amendment in connection with the interconnection model adopted
in section 251.766 It notes that the provision in the SeDate Bill relating to interconnection did not
apply to interconnection arrangements between local and long distance carriers for the purpose of
providing long distance services.767 The text ofsection 251 ofthe Senate Bill is consistent with
this comment because it states that a local exchange carrier must offer interconnection to other
carriers to allow such carriers to provide telephone exchange or exchange access services.761 The
Joint Explanatory Statement, however, does not describe any restriction in the House
Amendment regarding the ability ofcarriers to use unbundled elements to provide long distance

,.. The application ofour excbaDgeJlccess rules in the circumstances described will continue beyODd the transition
period dIiiCribed at;,;ra. Section YD. .

765 47 U.S.C. § 2S1(cX3).

766 Joint Explanatory Statement at 117·123.

767 Id. at 117.

761 S. 652, l04th Cong., 1st Sess. § 251 (1995).
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service.769 Indeed, the House Amendment specifically states that carriers may obtain access to
unbundled elements to offer "a telecommunications service," which is not limited to telephone
exchange and exchange access services.T1O We observe that the Conference Committee
incorporated language from the House Amendment and not the Senate Bill in describing in
section 251(cX3) the services carriers may offer using unbundled elements. Accordingly, we do
not believe that the Joint Explanatory Statement's description of the provision in the Senate Bill
controls our interpretation of section 251(cX3) as enacted.

361. We also reject the argument that allowing carriers to use unbundled elements to
provide.originating and terminating toll services is inconsistent with the purposes ofthe 1996
Act. Congress intended the 1996 Act to promote competition for not only telephone exchange
services and exchange access services, but also for toll services. Section 251(bX3), for example,
imposes a duty on LEes to provide dialing parity for telephone toll service.

362. We disagree with the incumbent LECs which argue that section 251(g) requires
requesting carriers using unbundled elements to continue to pay federal and state access charges
indefinitely. Section 251(g) provides that the federal and state equal access mles applicable
before enactment, including the "receipt ofcompensation," will continue to apply after
enactment, "until such restrictions and obligations are explicitly superseded by regulations
prescribed by the Commission after such date ofenactment."771 We believe this provision does
not apply to the exchange access "services" requesting carriers may P.fOvide themselves or others
after purchasing unbundled elements. Rather, the primary purpose of section 251(g) is to
preserve the right of interexchange carriers to order and receive exchange access services ifsuch
carriers elect not to obtain exchange access through their own facilities or by means ofunbundled
elements purchased from an incumbent.

363. We affirm our tentative conclusion in the NPRM that, telecommunications carriers
purchasing unbundled network elements to provide interexebange services or exchange access
services are not required to pay federal or state exchange access charges except as described in
section VII, infra, for a temporary period. As we explained in the NPRM, ifwe were to require
indefinitely carriers purchasing unbundled elements to also pay access charges, then incumbent
LECs would receive compensation in excess oftheir underlying network costs. This result
would be inconsistent with the pricing standard for unbundled elements set forth in section

769 Joint Explanatory Statement at 120-121.

T10 H.R. 1555, l04th Cong., 1st Sess. § 242 (1995).

77\ 47 U.S.C. § 251(g).
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