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1088. Symmetrical compensation rates are also admiDistratively easier to derive and
1118J18Ie than asymmetrical rates based on the costs of each of the respective carriers. In
addition, we believe that using the incumbent LEC's cost studies to establish the presumptive
symmetrical rates will establish reasonable oppoi'tlmities for local competition, including
opportunities for small telecommunications companies entering the local excbanae market.2626

We have considered the economic impact of OlD' rules in this section on small incumbent
LECs. For example, RTC arpes that symmetrical rates do not CODSider the costs ·involved··in
the use of IDOther carrier's network. We find, however, that incumbent LECs' costs,
including small incumbent LECs' costs, serve as reasonable proxies for other carriers' costs of
1rIDspOIt and termjDAtjon for the purpose of reciprocal com.peDSItion. We also note that
certain small incumhent LEes are not subject to OlD' rules \lIlder section 251(f)(1) of the 1996
Act, UDless otherwise detamined by a state commission, and certain other IIDa1J incumbent
LECs may seek relief from their state commissioDS from our rules under section 251(f)(2) of
the .1996 Act In additiOn, symmetry will avoid the Deed for small businesses to conduct
fOl'Wlll'd-lookiDg economic cost studies in .order for the states to arbitrate, reciprocal
compemation disputes.2627

1089. Given the Idvantages of symmetrical rates, we direct states to establish
presumptive symmetrical rates based on the incumbent LEC's costs for transport and
termination of 1raffic when arbitrating disputes under section 252(d)(2) and in reviewing BOC
statements of generally available terms and conditions. Ifa competing local service provider
believes that its cost will be greater than that of the incumbent LEe for 1rIDspOIt and
termination, then it must submit a forward-looking economic cost study to rebut this
presumptive symmetrical rate. In that case, we direct state comminious, when arbitrating
interconDection arrangements, to depart from symmetrical rates only if they find that the costs
of efficiently configured and operated systems are not symmetriCll and justify a different
compensation rate. In doing so, however, state commissions must give full BDd fair effect to
the economic costing methodology'we set forth in this order, and create a factual record,
including the cost study, sufficient for purposes of review after notice and opportunity for the
affected parties to participate. In the absence of such a cost study justifying a departure from
the presumption of symmetrical compensation, reciprocal compensation for the transport and
termination of traffic shall be based on the incumbent local exchange carrier's cost studies.

1090. We find that the "additional costs" incurred by a LEC when transporting and
terminating a call that originated on a competing carrier's network are likely to vary
depending on whether tandem switching is involved. We, therefore, conclude that states may
establish transport and termination rates in the arbitration process that vary accOrding to
whether the traffic is routed through a tandem switch or directly to the end-office switch. In

2626 See Regulatory Flexibility Act, S U.S.C. §§ 601 et seq.

2627 See Regulatory Flexibility Act, S U.S.C. §§ 601 et seq.
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such event, states shall also consider whether new technologies (e.g., fiber rina or wireless
networks) perform functions similar to those performed by an incumbent LEe's tandem
switch and thus, whether some or all calls terminating on the new entrant's network should be
priced the same as the sum. of transport and termination via the incumbent LEe's tandem.
switch. Where the intereoDDeCting carrier's switch serves a geographic area comparable to
that served by the incumbent LEC's tandem switch, the appropriate proxy for the
interconnecting carrier's additional costs is the LEC tandem interconnection rate.

1091. We disagree with TCI's claim·that higher charges for routina calls through
tandem switches rather than directly through incumbent LECs' end offices will materially
discourage carriers from routing traffic through tandem switches, even when it is efficient to .
do so. New entrants will only be encouraged to interconnect at end-office switches, rather
than tandem switches, when the decrease in incumbent LEe transport cbarps justifies the
extra costs incurred by the new entrant to route traffic directly through the iDcumbent LEC's
end-office switches. Cmiers will interconnect in a way that minimim; their costs of
intel'coDnection, including the use of cost-based LEC network elements. In addition, the
flexibility given to states may allow carriers, including small entities, with c:ti1ferent uetwork
architectures to establish rates for terminating calls originating on other carriers' networks that
are asymmetrical, if they can show that the costs of efficiently configured and operated
systems are not symmetrical and justify different compensation rates, instead of being based
on competitors' network architeetures.262I

1092. We believe, with respect to interconnection between LEes and paging
providers, that there should be an exception to our rule that states must establish presumptive
symmetrical rates based on the incumbent LEC's costs for transport and termination of traffic.
While paging providers, as telecommunications carriers, are entitled to mutual compensation
for the transport and termination of local traffic, and should not be required to pay charges for
traffic that originates on other carriers' networks, we believe that incumbent LECs' forward
looking costs may not be reasonable proxies for the costs of paging providers. Paging is
typically a significantly different service than wire1ine or wireless voice service and uses
different types and amounts of equipment and facilities. PageNet's own network, for
example, is based on regional hub and spoke network that traDsmit paging calls from radio
transmitters provide regional or national coverage.2629 This coDfiguration is distinctly different
from either LEC wireline networks, with their hierarchy of switches and transmission
facilities, or cellular carriers, with their multiple cells and sophisticated systems for handing
off calls as a vehicle moves across cell boundaries. In addition, most calls terminated by
paging companies are brief (averaging 15 seconds) in duration and contain no voice message,

JW See Regulatory Flexibility Act, S U.S.C. §§ 601 et seq.

2629 PageNet comments at 34.
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but,only an alpha-numeric tnessage of a few characters.2630 Using incumbent LEC's costs for
termination of traffic as a proxy for paging providers' costs, when the LECs' costs are likely
higher than paging providers' cost, might create uneconomic incentives for PIling providers
to generate traffic simply in order to receive termination compensation. Thus, using LEe
costs for termination of voice calls thus may not be a reasonable proxy for paging costs as the
types of switching and transport that paging caniers perform are different from those of LECs
and other voice caniers.

1093. Given the lack of information in the record concerniDa paging providers' costs
to terminate loCal traffic, we have decided to initiate a further proceeding to tty to determine
what an appropriate proxy for paging costs would be and, if DeCeSSary, to set a specific
PIling default proxy. In the interim, however, in the event that LEes and paging companies
cannot negotiate agreed-upon rates, we direct states, when arbitrating diJput.es under section
2S2(dX2), to establish rates for the termination of traffic by PIling providers baed on the
forward-looking economic costs of such termination to the paging provider. The paging
provider seeking termination fees must prove to the state cc.mrmiaion the costs of terminating
local calls. Given the lack of information in the record concemiDg paging providers' costs,
we further conclude that the default price for termination of1raftic from the end office that
we adopt in this PJ'OCA""'ing in Section XI.B.3., supra, does not apply to termination of traffic
by paging providers. This default price is based on estimates in the record of the costs to
LECs of termination from the end office or end-office switching. There are no such estimates
with respect to paging in the record, and as discussed above, we find that estimates of LEC
costs may not reflect paging providers' costs.

(2) ExiltiDa NOD-Reciprocal AgreelDeDu BetweeD mealDbeDt
LEe. and CMRS Providen

1094. Section 20.11 of OlD' rules, which predates enactment of the 1996 Act, requires
that interconnection agreements between incumbent LEes and CMRS providers comply with
principles of mutual compensation, and that each canier pay reasouable compensation for
transport and termination of the other carrier's calls.263J Based on the extensive record in the
LEC-CMRS Interconnection proceeding, as well as that in this PJ'OCA""'ing, we conclude that,
in many cases, incumbent LECs appear to have imposed arrangements that provide little or no
compensation for calls terminated on wireless networks, and in some cases imposed charges
for traffic originated on CMRS providers' networks, both in violation of section 20.11 of our

2630 Letter from Carl W. Northrop, Paul, Hastings, Janofsy &: Walker, OIl behalf of Arch CommuniCitions to
Michele Farquhar, Chief, wm, July II, 1996.

2631 47 C.F.R. § 20.11.
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rules.2632 Accordingly, we conclude that CMRS providers that are party to pre-existing
agreements with incumbent LEes that provide for non-mutual compensation have the option
to renegotiate these agreements with no termination liabilities or other contract penalties.
Pending the successful completion of negotiations or arbitration, symmetrical reciprocal
compensation provisions sball apply, with the transport and termination rate that the
incumbent LEC charges the CMRS provider from the pre-existing agreement applying to both
camers, as of the effective date of the rules we adopt pursuant to this order.

1095. In addition, we conclude that this opportuDity for CMRS providers currently
operating under mangements with non-mutual transport and termination rates to renegotiate
such mangements advances the mutual compensation regime contemplated under section
251(b)(S) of the 1996 Act.2633 We find that extendina the opportunity to establish
symmetrical reciprocal compensation for the transport and termination of traffic addresses
inequalities in bargaining power that incumbent LECs may used to clisIdvantaae inter
ccmnecting wireless carriers. At the same time, our rule will place wireless carriers with non
mutual, existing apeements on the same footing as other new eD1:rIDts, who will be able to
negotiate more equitable intcrconnection apeements because of the rules we put in place with
this Report and Order. We find that we have ample authority UDder section 4(i) of the 1934
Act as wen as section 251 of the 1996 Act, to order this remedy. Courts have held that "the
Commiuion has the power to prescribe a change in contract rates when it finds them to be
unlawful . . . aDd to modify other provisions of private comracts when necessary to serve the
public interest.,,2634 The opportunity that we are affording to CMRS providers in this context
is consistent with simiJar "fresh look" requirements that we have adopted in the past.2635

26J2 See, e.g., CentellDial comments in Docket 95-185 at 8-9 (states tbIt it does not receive compensation for
terminatioa LEe-originBted trlftic in aD)' of its 28 cellulm'lIIIIbts, ad is dIIrpd by the LEe to tcnDiBIte
LBC-oriJinated calls in many oftbose markets); CeDtmy Cel1unet mannMts in Docket 95-t'5 (1tItea that it does
Dot receive compensation from LBCs to termiDIte lIDdliDe oriaiMti01 calls, IDd 1bIt in ICIIIII ..., it must pay
the LEe to terminate 1IndIine oripDltinI calls; t\u1her stites that it is cbIrpd • averIp .. ofSO.02S per
minute for loeal interconnection); PoiDt Communications cnmmeutl in Docket 95-185 at 1 (Point bas never
received compeasatioa for tenninlting lIIuUiDe oriajnated CIIls); IUd V...-d CeJ1uIIr CCIIIIID-.tS in Docket
95-185 at 7-8; 11 (notes that oftbe 95 LEes with whic:h it interconnects, only one LEe in CIIle commuaity pays
compensation for termiDation of LEe-origiDated calls).

2633 We use the term "reciprocal compcllSltion" and "mutual compensatioa" l)'DOIlymoualy to ..... that
compensation flows in 'both directions between interconnecting networks. SIte LEC-CMRS IlrttreonnectlOll
NPRM at para. 27 n.31.

26J4 Watern Union Tel. Co. v. FCC, 81S F.2d 149S, IS01 (D.C. Cir. 1987). The Commission bas 8dopted
similar "fresh look" requimDents in the past.

2635 See, e.g., Ezpanded Inte1'Connection with Local Telephone COItIJIGIOI FilCUItia, CC Docket Nos. 91·141
and 92-222, Report and Order and Notice of Proposed Rulemakinlo 7 FCC Red 7369,7463-7465 (1992), Neon.,
8 FCC Red 7341, 7342-73S9 (1993) (ftesh look to enable customers to take advantage of new competitive
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1096. Local Competition NPRM. In the NPRM, we defined bill-and-keep
arrangements as those in which neither of two interconnecting networks charges the other
network for terminating traffic that origbvrted on the other network.2636 1Dstcad, each network
recovers-from its own end users the cost of both originating traffic delivered to the other
networkad terminating traffic received from the other network. A bill-and-keep approach
for termination of traffic does not, however, preclude a positive fiat-rated charge for transport
of traffic between carriers' networks.

1097. We sought comment on what guidance we should give state commissions
regarding the use of bill-and-keep arrangements· in arlritratecl interconnection ammgements.207

We sought comment on whether section 252(d)(2)(B)(ii) specifically authorizes states to
impose bill-and-keep lU'l'8DgelDents in the arbitration process, at least when certain conditions
are met.201 We also sought comment·911 whether we should interpret the statute as placing
any limits on the circumstaDces in which states may adopt bill-and-lceep ammgements.26J9 We
also asked for comment on the meaning of the statutory description of bill-and-keep
arrangements as "arrangements that waive mutual recovery.":1640 In addition, we sought
comment on whether there are any circumstances in which the statute requires states to
establish bill-and-keep arrangements.2641

1098. LEC-CMRS Interconnection NPRM. In the LEC-CMRS Interconnection NPRM,

opportunities under speci8l11CCe11 expanded inten:oanectiOll), WICtIIed 0fJ otJ.. groIIIfd.r fIIId r...-Jfor ftrther
procetIdbtgIlIIb 1fOIfI. Bell Atltlntic T•. COl. Y. FCC, 24 F.3cl 1441 (1994); CtNnpetitiOfJ in" JnltJntate
l~Mllr1rJqlt:lC6, CC Docket No. 90-132, MIIDCUIIdum 0pini0ll1Dd Order OIl Recauidentioa, 7
FCC Red 2677, 2681-82 (1992) ("&lIb look" ill CODtat of 100 IRmdliDg with iDtcnxdIIDp offeriDp);
~ oft. COIIUII188lon'.r 1bIla IWtlliw to .4J10CtlII0n q{t. U,.,SI/894-896 MHz 1kIndI, GEN Docket
No. 88-96, Memorandum 0piDi0a IDd Order GIl hcoDsicIIndoD, 6 FCC Red 4582, 4583-14 (1991) ("fnah look"
nquinmeDts imposed ill context of air-ground radiotelephone .-vice u condition of grIIlt of Title mlic:ease).

26J6 NPRM at para. 239.

2631 NPRM at para. 243.

26311d.

2639 ld.

2640 ld. (citing 47 U.S.C. § 2S2(d)(2)(B)(i».

264\ ld.
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we proposed bill and keep as an interim arrangement.~ We noted there that proponents
have argued that bill-and-keep would be economically efficient if either of two conditions are
met: (1) traffic flows between competing LEes are balanced; or (2) the per-unit cost of
intercoDneCtion is de minimis. We, therefore, address whether interim bill-and-keep
arrangements for LEC-CMRS traffic should be imposed.

b. Commenta

1099. Local Competition NPRM. Numerous DeW entrants and state commissions
contend that bill-anct-keep arrangements are expressly authorized by the statute.260 Non
incumbent LEes argue that section 252(d)(2) makes clear that bill-and-keep satisfies the
reciprocal compensation duties of section 2S1(b)(5). Therefore, pursuant to the Commission's
broad authority to adopt implementing regulations via section 251(d)(I), and consistent with
the interconnection pricing st8ndards, they argue that the Commission bas the authority to
require a bill-and-keep reciprocal compensation mecbanisrn.2M4 Continmtal and NCTA assert,
contrary to some incumbent LEe arguments, that section 252(b)(2)(B)(i) does not limit bill
and-keep to situations in which incumbent LECs waive their right to some other form of
compensation, but iDstead clarifies -that -regulators are not precluded &om imposing or
approviDa such waivers.2M' Numerous state commissions contend that reciprocal
compensation issues should be left to the states to decide, and that states have the authority to
impose bill-and-keep arrangements.2646 Many of these commenters further argue that, while
states have the authority to require bill-and-keep arrangements, the Commiuion does not have
the authority to mandate these arrangements.2647 -

1100. Incumbent LEes as well as certain other commenters contend that mandatory

J642 Sa LEC-CMRS InterconntlCtion NPRM at pans. 60-62.

2M3 Sa, e.g., Continental COIDIDeIlts at 11; GST comments. 34-35; eatifomia ConniuiOll COIDIIltDtS at 45
46; Tune Warner comments at 93, reply at 34-37; Omnipoint COIDDIeIIts • 15; HyperioD COIDDIeIIts at 20-21;
W'mStar reply at 12.

2644 Sa, e.g., Time Warner comments at 93-94; ACSI comments at 21-26. BIII:ree Ohio Consumers'
Counsel reply at 24 (contending that Tune Warner's argument is circular).

2645 Continental comments at 11 D.lS; NCTA comments. 55; cf. Cox reply • 19.

2646 Sa, e.g., Louisiana Commission comments • 20; Dlinois Commission cmunents at 10; Dillrict of
Columbia Commission comments • 37-31; Florida Commission comments at 40; He also Ohio Coasumen'
Counsel reply at 24.

2647 Sa, e.g., Dlinois Commission comments. 10; District of Columbia Commission comments at 38.
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bill-and-kecp requirements conflict with the 1996 Act.2641 Numerous incumbent LECsalso
argue that bill-and-keep mangements fail the "reasonable approximation of the additional
costs" test of section 252(d)(2) because they would effectively price termination at zero.2649

For example, RTC argues that bill and keep fails to adequately deal with each carrier's costs
and should not be considered, even as an interim proposal.2650 Cincinnati Bell contends that
the statute merely authorizes bill-and-keep mangements in voluntary negotiations and only
parties to the negotiation can properly assess if such an arrangement would be appropriate.26S1
In response to CincinDati Bell's argument, potential new entrants counter that the only
reasonable interpretation of section 2S2(d)(2) is that regulators may impose bill and keep over
the objection of an incumbent LEC.26S2 They assert that this is the only logical interpretation
because section 2S2(d)(2) only applies to arbitration cues. If pII1ies reach an aareement to
use bill-and-keep mangements, this section would not apply.2653

1101. Proponents of bill-and-keep arranpments contcDd that these 8l'I'IDIaneDts
minjmize the administrative costs associated with meteriDa and biIlina that would be incurred
under other compensation methods.2654 In addition, because there currently may be no
mechanism readily available to new entrants for IDOISUI'ing termiDBting traffic, states and new
entrants IIJUe that the cost of measurement and billing under a reciprocal compensation
agreement is not known.2655 TCO asserts that bill-m:l-keep mangements would reduce small
carriers burdens by eliminating billing and monitoring requirements and the potential for

2641 See. e.g.• Ameriteeh comments It 71-79; PleTe} COIIlIDeIlts It 95; SBC comments It 51-52; GTE
COIDIDODts It 56-58; BeUSoutb commeats It 73-74; CineiDDIli Bell CQI!UMDts It 31-39; Frontier comments It 32;
WlShington Independent Tel. Ass'n comments It 4; TDS comments It 24; ALl'S commeats It 45.

2649 See. e.g., NYNEX commeats It 81-90; Ameriteeh Comments It 71-79; Bell AdlDtic comments It 41-42;
PleTel comments It 95; USTA comments It 82-84; U S West comments It 70-71.

2150 RTC comments It 23.

2651 Cincinnlti Bell comments It 31-39.

2652 See. e.g., Jones Intereable comments at 27; NCTA reply It IS; ALl'S reply at 31 n.37; Comcast reply It
12-14.

26S3ld

2654 See. e.g., California cmmtiuion It 45; DOJ con1ments It 34-35; Teleport comn_tI It 77; Jones
Intereable comments It 28-29; Mass. Attorney General comments at 19. But,. Bell Atlantic reply at Exhibit 2,
p.1 (Richard Epstein, a witness for Bell Atllntic, arpes tbIt bill-and-bep may lad to habitual overconsumption
by the party tcrminatinlleu traffic that will be sipificantly more costly thin IdminisIrative cost savinp).

2655 See. e.g., Colorado Commission comments at 59; AT&T comments It 69; Sprint comments at 86-87;
ACSI comments at 22-23.
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cmier disputes.26S6 MCI asserts that termination measurement and billing costs would
represent a substantial portion of termination costs.2651 It notes that in the state of
Washington, US West admated that measurement and billing costs would more thaD double
its reported TSLRIC cost of switching for local terminations.265I Other benefits of a bill-and
keep arrangement presented by commenters include: (1) elimination of incentives to "game"
the LEC-to-LEC relationship by soliciting (or avoiding) customers with high incoming or
outgoing usage;2659 (2) architectural and technological neutrallty;2MO (3) the reduction of
economic barriers to entry because it does not require additional capital investment that other
arrangements would necessitate;2661 and (4) economic efficiency.2662 USTA, however, asserts
that alternative local service providers will have no economic incentives to use the lower cost
facilities or service under bill-and-keep arrangements.2M3

1102. Potential new entrants observe·that bill-and-keep lIT8DJementa have
trlditionally been used by neiahboring incumbent LEes for exchanging traffic. Thus, they
argue, bill-and-keep arrangements represent a fair mechanism for the exchange of traffic
between new entrants and incumbent LECs." In response to this argument, MECA counters
that compeusation arrangements should not be patterned after BAS interconnections between
incumbent LECs because those BAS arrangements were not designed for the competitive
environment.2665

2656 TCG comments at 80.

2657 MCI comments at 48.

• IId: lee al,o Teleport comments at 77.

2659 See, e.g., Jones Intercable comments It 27-28; aST comments It 34-35; MCI comments It 53.

2t6O See Mats. Attorney General comments It 19.

266\ See, e.g., Telecommunications Resellers Au'D COID1DIIltIIt 54.

2662 See, e.g., JODes Intereable comments at 28; ACSI COIDIIleDts at 21-26; Competitive policy Institute reply
at IS-17.

2663 USTA comments It Att8cbment (Affidavit of Jerry A. HII'wm), p. 9-10;,. also BelISoutb COIIIIINlDtS
at Attachment (IDtercoDDectiOD IDd Economic Efficiency), p. 8-10; Bell Adantic reply It Attacbment
(Declantion of Ridlard A. Epstein) p. 8 (1doptiDa billlDd keep would invite DeW entrlDts, that IN able to tailor
their Detworks, to keep traffic perpetually out of ballDce, _, for example, by ICtively courtiDg companies, such
as telephoDe solicitors, that generate a huge volume of outaoing calls).

2664 See, e.g., Sprint/APe comments at 11-12; TCI comme:nts It 27; ContiDeDtal comments at 10.

2665 MECA comments at 69.
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1103. Numerous C()JIl1MJlters address the issue of the likely balance of 1raffic between
a new entrant and an incumbent LEC. New entrants argue that in most cases traffic between
incumbent LECs and competina LECs will be relatively balanced over tizne2M6 and that
additional costs to termjnate traffic on already over-built incumbent LEC JldWorb are close
to zero.2667 In addition, the Ccmsumer Federation of America coateads that once barriers to
competition (e.g., number portability) are removed there is no reaon to believe that there will
be substantial incentives to seek heavy outaoing-only customers." While aclmowJedging
that bill-and-keep arnmpments may be problematic if traffic levels exchaDged are
sipificantly different, other new entIants argue that critics have failed to produce any
evidence of materially uaeven1raffic loadings." MBeA, however, IqUeS that • bill-and
keep reciprocal compensation mecJvurism is flawed because it is premised on the assumption '
that terminating traffic will be equal in both directions for competing LECs.2m MBCA
argues that this assumption is incon'ect because I'lew entnmts will eapae in niche marketing
to get a toehold ina new service area, and therefore the size of CICh carrier's customer base
will be different and the total Dumber of originatiua minutes will dUfer.2671

1104. Numerous new en1rIDtS and state commissions recommend that biIl-aDd-keep
arrangements be implemented on an interim~ and note that reciprocal compeDSItion
arrangements will not be practical until mechanisms are developed to measure the relevant
traffic volumes.2673 Ameriteeh, however, argues that parties advocating lIUI11dating bill-and
keep arrangements OD an interim basis do not take into account that the period during which
the new carriers first enter a local market will be the time during which tl'aftic is most
unbalanced between the new en1rants and the incumbent LEC.26'74 BenSouth argues that

.. Time WIlDer comments at 97-98; I. also Tel COIIUIleIlts at 35-37.

• 7 Time WIlDer ranlNllltS at 91-99; .. also Teleport CCJIIUIWdI at 81-83.

.. CFAlCU CODIIIleIlts at 5S.

2669·s.. e.g., ACSI comments at 24; GST MIDIIMItts at 34-35.

2670 MECA commeats at 68-69.

2671 MECA comments It 68-69; hut .. GST comments It 34-35 (usiDa c:ompeasItion systems other than bill
Md-keep would CIlcouraae Dew e:DIrIDts to focus CIltry stnteaieson Dic:bea tbIt exploit c:ompeasItion levels).

2672 s.. e.g., AlabIma CommissiOD COIDIDfIlts It 32; GST CCIIIIII*ltI at 34-35; AT~T Cl'D'IMIt It 69; Cox
commeats at 27-28, 38-39; SpriDt 'rnmlDtDtS It 17; JODeS IDten:able CODQI'MIts It 28-29; Mass. Attomey GeDera1
comments at 14, 21; Telecommunication ReseDers Au'n COIDIDCIlts It S4-55.

26'73 See, e.g., AT&T commeots It 69; Colorado Commission It S9.

2674 Ameritec:h reply It 36.
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characterizing bill and keep as an interim arrangement does not remedy the problems
associated with bill and keep.2675
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1105. Some commenters opposed to bill-and-keep arrangements also argue that
mandating these arrangements violates the takings clause of the Fifth Amendme.nt.2676

Numerous incumbent LEes argue that mandating bill-and-keep arrangements requires aLEC
to transport and·terminate traffic of another LEe, constituting a physical intrusion into the
LEe's property."'" BellSouth further asserts that bill and keep would lead to no
compensation for use of incumbent LEC property and will therefore constitute an
uncompeDSated taking in violation of the CoDStitution.2671 AT&T ·responds that there is no
basis for the argument that bill and keep would be a takina.26'79 AT&T asaerts that these
claims are SPeCulative and rest on an erroneous premise that bill-ancl-teep would provide'-uo
(or inadequate) compensation.26IO AT&T argues that, as Congress recognin:s, bill and keep
allows each carrier in-kind compensation in the form of access to the other carrier's
network.2A1 Similarly, Ohio Consumers' Counsel argues that a bill-aDd-keep mechanism
makes each company whole through its own rate design and structure. As such, Ohio
Consumers' Counsel argues that allegations that bill and keep means that a competing carrier
gets to use the incumbent LEe's network for free cannot withstaDd scrutiny.2612 NCTA
asserts that bill and keep is not "physical occupation" of the incumbent LEe property, and
furthermore does not authorize an invasion of incumbent LEC property, any more than it
authorizes incumbent LEes to invade a new entrant's property.2A3 In response to the
confiscation argument, NCTA contends that rate regulation does not violate the takings clause
unless it is so "unjust as to destroy the value of the property for all purposes for which it was

2675 BeIlSouth reply at 40.

2676 See, e.g., Bell Atlantic comments at 41-42; CinciDDlti Bell comments It 39 n.71; USTA ClCIIDIIM!ftts It 84;
US West comments It 70-71; om comments It 57-58; Be1lSouth comments It 74-75.

2677 See, e.g., BellSouthCOlDllMlDts It 74-75; Bell Atlantic COIIIIDeDts It 41.

2611 BellSouth comments at 74-75.

2679 AT&T reply at 36; M!e also ALTS reply It 31; Cox reply It 21-22; Cmncast reply It 14; Teleport reply
at 20-22.

WOld

2611 AT&T reply It 36; M!e also Wasbiqton Commission corum,eats It 3, 31; Teleport comments It 68.

2612 Ohio Consumers' Counsel comments at 44.

2613 NCTA reply at 16; see also Cox reply at 21-22.
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1106. Some wireless commenters argue that bill-and-keep arrangements are not
appropriate for incumbent LEC-narrowband CMRS or incumbent LEC-paging reciprocal
compensation.26IS ProNet argues that, because paging carriers' incremental termination costs
are above zero and there is no evidence that paging demand is inelastic, imposing bill and
keep would likely result in serious resource misallocation.2616 In addition, PageNet argues
that, with respect to paging, the cost of termination is not small and in fact comprises a
significant portion of the total revenue requirement for paging services." With respect to
rural incumbent LEes, Bay Spring argues that states should be prohibited from adopting bill
and-keep lI'1'8I1geIDeDts to the extent that they force rural incumbent LECs to terminete other·
carriers' calls on their rural networks without CODlpeasation.26II·

1107. LEC-CMRS Interconnection NPRM. CMRS providers, with the exception of
paging providers, geuerally support the Commission's proposal to adopt an interim bill-and
keep compensation mecbanism.2At Some supporters of an interim bill-and-bepcompensation
model argue that it should be adopted on a permanent basis,»JO and others argue that it should
be extended to·traDsport charges._1 PlgeNet and other paging providers oppose application
of a bill-and-bep compensation mechanism to the paging industry because traffic flows are
entirely one-way.2692 Sprint supports application of an interim bill-and-keep model solely for

2M41d at 17 (citi", Duquane Light Co. v.1k.raJch, 109 S.Ct. 609, 61S (1989), IDd Covington &: Lmngton
Tumpiks Rood Co. v. Sandford. 164 U.S. 578,579 (1896».

2615 See, e.g., ProNet c:omments at 11; PapNet commClltS at 11.

2616 ProNet comment at 11-12.

., PlpNet comments at 11.

2611 Bay Sprinp, et. at commClltS at 17; .. abo GVNW cmuNIlts at 41; Bay SpriDp et. at reply at 11-12
(Incremental termination costs for small LEes because the smaller size of their netwOlb reduce ecoDomies of
scale).

261' See, e.g., AirTouch comments in CC Docket No. 95-18S at 20; rnA comments in CC Docket No. 95
laS at 7; Comcast comments in CC Docket No. 95-185 at 9.

2fIO See, e.g., New PIr comments in CC Docket No. 95-1aS at 10; NC 4 cellular comments in CC Docket
No. 95-185 at 1.

2691 See, e.g., MCI comments in CC Docket No. 95-1 as at 5; Natel comments in CC Docket No. 95-185 at
9; Omnipoint comments in Docket No. 95-185 at 8.

2692 PageNet comments in CC Docket No. 95-185 at 23; see alIo, e.g., Allied comments in CC Docket No.
95-185 at 8; Arch comments in CC Docket No. 95-185 at 11. .
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1108. Most CMRS providers contend that bill and keep is an appropriate interim
compensation mechanism because the incremental cost of incumbent LEC-CMRS
interconnection is so low that there is little difference between a cost-based and zero rate.2694

Cox and other commenters cite the Brock study's conclusions that the national average
incremental cost of incumbent LEC-CMRS intcfconnection is 0.2 cents per minute and that
the off-peak cost is close to zero as support for adoption of an interim bill-and-keep model.2695

Cox contends that none of the incumbent LECs has submitted evidence that the average
incremental cost of call termination is anything other than 0.2 cents per minute.2696 In
addition, APC notes that it has relatively balanced traffic flows with incumbent LEesz'97 and
a number of CMRSproviders assert that incumbent LEe-ceUuIar traffic flows will become
more balanced in the future." AT&T states that any traffic imbalances are offset by the
higher cost to CMRS providers of terminating incumbent LEe-originued calls.2699 Similarly,
CTIA asserts that the relevant inquiry is whether the costs each carrier incurs to terminate
traffic are balanced, not whether total traffic is balanced.21QO Some commenters argue that bill
and keep is necessary to curb incumbent LEC market power and to remedy incumbent LECs'
failure to provide mutual compensation.2'701

1109. Incumbent LEC commenters, however, generally oppose the Commission's

26t3 Sprint comments in CC Docket No. 95-115 at 7.

26M See, e.g., Cox comments in CC Docket No. 95-115 at 29-30.

2695 Cox comments in CC Docket No. 95-115 at 23; lee abo New Par comments in CC Docket No. 95-115
at 12.

26M Cox reply in CC Docket No. 95-115 at 41-42; ,. aLro Comcut reply in CC Docket No. 95-185 at 17
22.

2697 APe comments in CC Docket No. 95-115 at 9.

.. See, e.g., PCIA comments in CC Docket No. 95-115 at I; Time WIlDeI' comments in CC Docket No. 95-
115 at 21. '

2619 AT&T comments in CC Docket No. 9S-18S at 10.

2700 CTIA reply in CC Docket No. 9S-11S at 12-14.

%701 See, e.g., cm comments in CC Docket No. 95-115 at 9; Telecommunications Resellers Ass'n
comments in CC Docket No. 9S-11S at 8.
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proposal to adopt an interim bill-and-keep compensation lJlC'.Cbanism..2102 A number of
incumbent LECs contend'that neither of the two conditions that justify a bill-and-keep
compensation mechanism - balanced traffic flows or interconnection costs near zero -- are
present in the context of incumbent LEC-CMRS interconnection.2103 SBC states that bill-and
keep is inappropriate where 80 percent of traffic is CMRS-to-incumbeDt LEC.1104 USTA
asserts that CMRS interconnection causes incumbent LECs to incur costs for which they
should be compensated,1Dd estimates that those costs are 1.3 cents (SO.013) per minute.270S

Other incumbent LEes conteDd that the Brock study underestimates the costs of incumbent
LEe-cMRS interconnection, but provide DO cost estimates of their own.:n06 In addition, many
opponents of bill-and-keep contend that it will create market distortions and eucourage
arbitmae.21lD'7 Some incumbent LEC commenters assert that incumbeat LECs will be unable to
recover from ratepayers the lost revenues from LEC-CMRS interconDection cbaraes,27OI IDd
that billmi keep is an UDIawful taking.2709 U S West disputes the Commission's contention
that bill-end-keep is edmirristtatively efficient because" it argues, carriers will still have to
develop billing aDd accounting systems.2710

1110. Several commenters'propose alternatives to the CommiMion's proposed bill
aDd-keep interim compensation mechanism.. For example, Frontier sugests that the
Commission adopt a benchmark compensation scheme similar to that offered by Ameritech in
Illinois, which sets a rate of .5 cents (SO.005) per minute for end office termination and .75

2'IlI2 Set, e.g., Bell Atlantic comments in CC Docket No. 95-185 It 6; BellSouth c:omments in CC Docket No.
95-185 at 20; NTCA comments in CC Docket No. 95-185 at 8. But lee Teleport comments in CC Docket No.
95-185 at 2.

2'703 Set, e.g., Ameritecb comments in CC Docket No. 95-185 at 8-9, CinciDnati Bell comments in cc Docket
No. 95-185 at 4-5.

27M SBC CClIDIIICIIts in CC Docket No. 95-185 at 12.

:rJll5 USTA comments in CC Docket No. 95-185 at 24, AUlCbmeDt (Billllld Keep: A Bad Solution to. Non-
Problem), p. 8.

27lI6 Set, e.g., BellSoutb c:omments in CC Docket No. 95-185 at 24.

2'1'07 Set, e.g., Plcific Bell c:ommeDts in CC Docket No. 95-185 at 11,60.

2701 Set, e.g., BellSouth comments in CC Docket No. 95-185 It 28; NYNBX comments in CC Docket No.
95-185 It 34~ US West comments in CC Docket No. 95-185 It 25.

21lI9 See, e.g., Bell Atlantic comments in CC Docket No. 95-185 It 8~ BellSouth comments in CC Docket No.
95-185 It 20~ Pacific Bell comments in CC Docket No. 95-185 It 79; U S West comments in CC Docket No.
95·185 at 49.

2710 U S West Comments in CC Docket No. 95·185 It 39-40.
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cents ($0.0075) per minute for tandemtermination.2711 CMS recommends that bill and keep
apply for a two year voluntary period, after which a mantJatory negotiation period under bill
and keep would be imposed if the parties fail to reach agreement.2112 RCC proposes that bill
and keep be used only until a "carrier access billing system" can be implemented.2113

eo DiacUllion

1111. As an additional option for reciprocal compensation arrangements for
termination services, we conclude that state commissions may impose bill-and-keep
arrangements if neither carrier luis rebutted the presumption of symmetrical rates and if the
volume of terminating traffic that origiMtes on one network and termiMtes on another
network is approximately equal to the volume of terminating traffic flowing in the opposite
direction, and is expected to remain so, as defined below. We disagree with commenters who
contend that the Commission and states do not have the authority to mandate bill-and-keep
ammgements under any cin;umstances. Section 252(d)(2)(B)(i) provides that the definition of
what may be considered "just and reasonable" terms and conditions for reciprocal
compensation "sbaU not be construed to preclude arrangements that afford mutual recovery
(such as bill-and-keep arrangements)."2714 We conclude that section 252(d)(2) would be
superfluous if bill-and-keep arrangements were limited to negotiated egreements, because none
of the standards in section 252(d) apply to voluntarily-negotiated agreements. Therefore, it is
clear that bill-and-keep arranaement5 may be imposed in the context of the arbitration process
for termination of traffic, at least in some circumstances.

1112. Section 2S2(d)(2)(AXi) provides that to be just and reasoDable, IeCiprocal
compensation must "provide for the mutual and reciprocal recovery by each carrier of costs
associated with transport and termination."271' In general, we find that carriers incur costs in
terminating traffic that are not de minimis, and consequently, bill-and-keep arrangements that
lack any provisions for compensation do not provide for recovery of costs. In addition, as
long as the cost of terminating traffic is positive, bill-and-keep ammgements are not
economically efficient because they distort carriers' incentives, encouraging them to overuse
competing carriers' termination facilities by seeking customers that primarily originate traffic.

2711 Frontier comments in CC Doc:ket No. 95-115 It 9.

2712 eMS comments in CC Doc:ket No. 95-185 It 17.

2713 RCC comments in CC Docket No. 95-185 at 8-9.

2714 47 U.S.C. § 252(d)(2)(B)(i).

2715 47 U.S.C.§ 252(d)(2)(A)(i).
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On the other hand, when states impose symmetrical rates for the termination of traffiC,2716
payments from one carrier to the other can be expected to be offset by payments in the
opposite direction when traffic from one network to the other is approximately balanced with
the traffic flowing in the opposite direction. In such circumstances, bill-m.:t-keep
arrangements may minimi7A! administrative burdens and transaction costs. We find that, in
certain circumstances, the advantages of bill-and-keep arrangements outweigh the
disadvantages, but no party has convincinglyexp1ained why, in such circumstances, parties
themselves would not agree to biII-and-keep arrangements. We are mindful, however, that
negotiations may fail for a variety of reasons. We conclude, therefore, that states may impose
bill-and-keep arrangements if traffic is roughly balanced in the two directions and neither
carrier has rebutted the presumption of symmetrical rates.

1113. We further conclude that states may adopt specific thresholds for determining
when traffic is roughly balBJP'lCl If state commissions impote bW-and-keep l1'l'8DIements,
those arrangements must either include provisions that impote compensation obligations if
traffic becomes sipificantly out of balance or permit any party to request that the state
commission impose such compensation obligations bued on a showiDa that the 1raftic flows
are incoDsistent with the threshold adopted by the state.2717 S.,. may, however, also apply a
geuaal presumption that trlftic between carriers is balanced and is likely to remain so. In
that case, a.party aasertina imbalanced traffic arrangements must prove to the state
commission that such imbalance exists. Under such a presumption, bill-ancl-keep
arrangements would be justified unless a carrier seeking to rebut this presumption satisfies its
bw'den of proof. We also find that states that have adopted bill-and-keep arrangements prior
to the date that this order becomes effective, either in arbitration or rulemaking proceedings,
may retain such arrangements, unless a party proves to the state commission that traffic is not
roughly balanced. In that case, the state commission is to determine the transport and
termination rates bued either on the forward-looking economic cost-based methodology or
consistent with the default proxies in this order. FiDalIy, we observe that carriers have an
incentive to agree to bill-and-keep arrangements if it is economically efficient to do so, and
that nothing in the Act prevents parties from agreeing to bill-and-keep arrangements even if a
state declines to ID8Ddate such arrangements. For example, we DOte that Time
WarnerlBellSouth interconnection agreement provides for a bill-and-keep arrangement based
on a "roughly balanced traffic" concept.2711

2116 See ilf/ra, Section X1.A.4. for a disc:ussion of I}'IIIDlIIric:a 1'IteI.

2117 For example. the Michigan Commission adopted a five percent tbreIhold for the ditfaeace between the
traffic flows in the two directions. Michigan Commission commeats at Attldunent 1 (Michigan Public Service
Commission Case No. U-I0647). p.29.

2111 Letter from W.W. Jordan, Executive Director, BellSouth, to William F. Caton, Acting Secretary, FCC,
July 11. 1996. Per the apeement, no party shall owe compensation to the other unless the net minutes of use for
terminating local traffic ~lts in a dollar amount in excess of the amount designated for each month during the
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1114. In determining whether traffic is balanced, we find that precise traffic
measurement is not necessary. It is sufficient to use approximations based on samples and
studies comparable to reports on percentages of interstate use often used for access charge
billing. Such an approach is likely to reduce implementation costs and complexities.
Alternatively, state commissions may require that traffic flowing in the two directions be
measured u accurately u possible during some defined period of time, which may commence
no later than six months after an interconnection arrangement goes into effect. All affected
carriers are required to cooperate with the state commission in imp1emeDting this
measurement. A state commission that adopts a 1raftic flow meuurement approach may
adopt a "true-up" mechanism to ensure that no carrier is disadvantqed by III interim rate that
differs from the rate established once such a measurement is undertaken. FiDIlly, state
commissions may require that local1raftic and access traffic be carried on seperate trunk
groups if they deem such measures to be necessary to ensure accurate measurement and
billing.

1115. We have considered the economic impact of oW' rules in this section on small
incumbent LECs. For example, RTC argues that bill-and-keep manpments fail to
adequately deal with each carrier's costs.271' In addition to basing reciprocal compensation on
the incumbent LECs costs, we believe that by allowing carriers to rebut a presumption of
balanced traffic volumes, the concem that bill-and-keep arrangemcmts fail to adequately deal
with each carrier's costs are addressed. We also note that certain small incumbent LECs are
not subject to oW' rules under section 251(f)(1) of the 1996 Act, unless otherwise determined
by a state commiAioD, and certain other small incumbent LECs may seek relief from their
state commissions from our rules under section 251(f)(2) of the 1996 Act.

1116. We disagree with commenters that argue that mandating bill-and-keep
arrangements in these circumstances violates the taking clause of Fifth Amendment We
reject BellSouth's argument that mandating bill-and-keep mechanisms would constitute a
physical intrusion of LEC property. As NCTA observes, bill-and-keep arrangements are not a
"physical occupation" of incumbent LEC property and thus per se takings~ are
irrelevant. We also reject arguments that the bill-and-keep arrangements we adopt here would

caJculation period as follows: (1) durin& the tint six month period of opentioD, DO dwJea shall accrue, or
compensation paid for the termination of local traftic:, however, parties shall achMip bllliD& informIticm and
uaaae data durin& this initial period for the purpose of reviewing for acc:uracy only; (2) durina the sec:oDd six
months, $40,000 per montblbillina period; (3) durin& the third six months, $30,000 per moathlbi11iD& period; (4)
durina the fowth six months, $20,000 per monthlbillina period; and (5) durin& any extension of this apeement
pursuant to Article n, paragraph 2.03, SO per monthlbillina period.

2719 RTC comments at 23.

2720 See Loretto v. Te1epromt. Mfll'lhatta1J CATV Corp., 451 U.S. 419,426 (1912); Lut:t:u v. South Carolina
Coastal Council, 112 S.Ct. 2886, 2193 (1992).
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not adequately compensate incumbent LECs for traDsport and termination. As Congress
recogni7f!d, bill-and-keep arrangements allow each carrier compensation "in-kind" in the form
of access to the other carrier's network.ml Therefore, the type of bill-and-keep arrangements
that we have permitted states to adopt are not unconstitutionally confiscatory.

1117. ('.ommmters in the LEC-CMRS Interconnection NPRM assert that the estimpted
per minute cost of LEe termination ranges from 0.2 to 1.3 cents, and most of the estiJDltes
are clustered near the lower end of this range.2722 These estimates are baed primarily on
interconnection at a LEe end office,2723 while most intercoDncctions occur at taDdem offices
where LECs' costs of call· completion are hiaher'than termjnatjous routed directly through the
end office switch.27J4 Moreover, the record contains no estimates of the cost of CMRS
termination. That cost is generally considered to be greater than the cost of LEe
termination;272S but only one «ai, ex parle estimate of CMRS cost has been offered: 2.25 to
4.0 cents per minute.2726 Further, there is no showing that the traDsaction costs of meuuriDg
traffic t1Dws and making net payments would be so hiah that a bill-and-keepregime would be
more et1icient Moreover, no party has demonstrated that aggregate cost flows between .
intercoDllectiDg LECs and CMRS providers are in balance.

1118. In light of the overall transport and termination policy we are adoptiDg, we do
not adopt the interim bill and keep arrangement tentatively proposed in the LECCMRS
IntercoDllection NPRM. Notwithstanding our conclusions about bill and keep above, under
which states may rule on bill and keep for particular pairs of firms based on the circumstances
prevailing between them, we conclude that weare correct in not adopting bill and keep as a
single, nationwide policy that would govern all LEC-CMRS transport and termination of

.,

2721 Joint ExplaDltory Statement It 120.

m2 For the .2 CIDtI per miDute estimate, _letter fi'om 1lobfIt F.Iloche. C1lA, to Willilm F. Caton, Ae:tiDg
Secretary. FedeniComnnmiCltioas CommiuiOll, filed in CC Docket No. 94-54. GIraIcl W. Brock. TIle
EI:oItoIftics ofl~lon:I11tJ1'f11U11tal eM' ofLocill U.. (April 1995). For the 1.3 ClIIl1I per minute
estimate, I.USTA CommcDts, CC Docket No. 95-115, submission of Jeffiey H. Rohlfs, Harry M. ShooIban m,
ad Calvin S. MODSOD, It 9-10.

2723 S. IIIpf'tI, Sec:tion vn.C.2.b.(2), for • complete dilcuaion of COlt edjmetes for termiDItions It both the
eod office ad tandem office switcbea.

2724 U S West comments ia CC Docket No. 95-115 AttIChment A (In Response to Dr. Gerald Brock by
Professor Robert G. Harris), p.1l-14.

2m See. e.g., AT&T comments in CC Docket No. 95-185 at Attachment (Declaration of Bruce M. Owen), p.
5-6.

2726 Steven R. Brenner and Bridger M. Mitchell, CTIA G ptII1e briefing, CC Docket No. 95-115, Mar. 21,
1996.
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traffic. Thus, we reject oW' tentative conclusion in the LEC-CMRS Interconnection NPRM.
We expect, however, that when it is economically efficient to do so, parties will adopt bill
and keep arrangements in the negotiation process. Also, as described above, a state
commission may impose bill-and-keep arrangements with respect to CMRS-LEC traffic when
it finds that traffic is roughly balanced and is expected to remain so.

B. ACCESS TO RIGHTS OF WAY

1. Overview

1119. Section 251(b)(4) imposes upon each LEC the "duty to afford access to the
poles, ducts, conduits, and ripts-of-way of such carrier to competing ·providers of
telecommunications services on rates, terms, and conditions that are consistent with section
224."2727 ·The access provisions of section 224, as amended by the 1996 Act, differ from the
requirements of section 251(b)(4) with respect to both the entities required to grant access and
the entities that may demand access. Section 224(f)(I) imposes upon all utilities,.272I including
LECs, the duty to "provide a cable television system or any telecommunications carrier with
ncmdiscrimjnatory·access to any pole,.duct, conduit, or ript-of-way owned or controlled by
it"2729 For.purposes of section 224, the term "telecommunications carrier" excludes any
incumbent LEC as that term is defined in section 251(h).2730

1120. In the NPRM, we sought comment on various aspects of this access
requirement, as well as on section 224(f)(2) which creates the following limited exception to
the obligations of section 224(f)(l):

Notwithstanding paragraph (1), a utility providing electric service may deny a
cable television system or any telecommunications carrier access to its poles,
duets, conduits, or rights-of-way, on a non-discriminatory basis where there is
insufficient capacity and for reasons of safety, reliability and generally
applicable engineering purposes.2731

2711 47 U.S.C. § 251(bX4).

2121 A "utility" is "any person who is a local exchanae Cllrier or an electric, ps, water, steam, or other public
utility, and who owns or controls poles, duets, conduits, or ripts-of-ways used, in whole or in pert, for wire
communications," but does Dot include any railroad, any cooperative, or any federally or state-owned entities. 47
U.S.C. § 224(aXI).

2729 47 U.S.C. § 224(f)(I). See 47 U.S.C. § 153(44) (definition of "telecommunications Cllrier").

2730 47 U.S.C. § 224(aX5).

2731 47 U.S.C. § 224(f)(2).
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1121. Additionally, we sought comment on section 224(h), which provides:

Whenever the owner of a pole, duct, conduit, or right-of-way intends to modify
or alter such pole, duct, conduit, or right-of-way, the owner sball provide
written notification of such action to any entity that has obtained an attachment
to such conduit or right-of-way so that such entity may have a reasonable
opportunity to add to or modify its existing attachment Any entity that Idds to
or modifies its existina attachment after receiving such notification sball bear a
proportioDate share olthe costs incurred by the owner in making such pole,
duct, conduit, or right-of-way accessible.2732

,1122. In this Order, we establish rules implementing these provisions. Based on the
comments received and the plain language of the statute, IDd in furtherance of om origiDal
""U'date to institute an expeditious procedure for determini.Da just IDd reasonable pole
lttICbment rates with a minimum of administratiw costs lind consistent with fair and efficient
regulation,2733 we adopt herein a program for nondiIcriminato access to poles, ducts,
conduits and rights-of-way. This Order includes several specific rules u well u a number of
more general pidelines that are designed to give pIl'ties flexibility to reICh aareemems on
access to utility-eon1rolled poles, ducts, conduits, and rights-of-way, without the Deed for
regulatory intervention. We provide for expedited dispute resolution when good faith
negotiations fail, and we establish requirements concerning modifications to pole attachments
and the allocation of the cost of such modifications. We also explain the division of
responsibility between federal and state regulation envisioned by the 1996 Act

2. Section 224(1): Non-dilerimiDatory aceess

L Background

1123. PW'suant to section 224(f)(1), a utility must pant telecommunications carriers
and cable operators nondiscriminatory access to all poles, ducts, ccmduits, and rights-of-way
owned or controlled by the utility.2734 This directive seeks to ensure that DO party can use its
control of the enumerated facilities and property to impede, inadvertently or otherwise, the
installation and maintenance of telecommunications and cable equipment by those seeking to
compete in those fields. Section 224(t)(1) appears to mandate access every time a

2132 47 U.S.C. § 224(b).

2133 S. Rep. No. 580, 95th Cong., 1st Sas. 19 (1977).

2'n4 As noted, a utility's obligations under section 224(f)(I), however, do not exteDd to incumbmt LEes
which are excluded from the defmition of "telecommunications Cll'riers" under section 224(aX5). See infra,
Section E(3Xc) for a discussion of the incorporation oftbis provision into section 251(bX4).
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telecommunications carrier or cable operator seeks access to the utility facilities or property
identified in that section, with a limited exception allowing eleeuic utilities to deny access
"where there is insufficient capacity and for reasons of safety, reliability and generally
applicable engineering purposes."2135 While Congress recogni7al the legitimate interests of
utilities in protecting and promoting the safety and reliability of their core services, on balance
we believe section 224(1) reflects Congress' determination that utilities generally must
accommodate requests for access by telecommunications carriers and cable operators.

b. COIDIDenta

1124. The comments relating to nondiscriminatory access describe in substantial detail .
a wide variety of iaraely technical issues and concerns. We will review the finer points raised
by commenters in subsequent discussion sectiODS devoted to particular issues. Here, we
discuss the comments to the extent they .provide an overview of access issues and we
SllJDJD&rize the positions of the parties generally.

1125. NEBS states that, historically, providers of electric and telephone services have
iDstalled and maintained 1ramPDission and distribution lines overhead and underground.2736

According to NEBS, the methods by which utilities install.and maintain facilities vary
clepenc:ling upon a Dumber of factors, including the type of utility service provided, the
specific type of equipment being used, and various local conditions and regulations. Utilities
state that their facilities often occupy public rights-of-way with other utilities or are
constructed on private property pursuant to easements granted by the 'property owners.2137

Utilities often are empowered to take property by eminent domain in order to iDstaIl facilities
and provide service.2731 Because of economic factors and space considerations, Dew entrants
in the utility fields, as well as providers of cable television and other services, generally must
"piggyback" on the poles and conduits of the incumbent utilities in order to provide
service.m9

2735 47 U.S.C. § 224(f)(2}.

27:16 Facilities used to trIDspOI't electricity aenerally can be divided into tnPIsmiuion facilities and distribution
ticilities. TJ'lDsmission ticilities deliv.. bulk power It hi&h yoItaaes IClOII 10111 cliltlDC:el for the ultimate WIC of
a 1ar&e Dumber of customers. Distribution ticilities deli¥« electricity It low.. Yoltaps to iDdividualsubaibers
within a community. Electric transmission and distribution lines can be installed either OD overhead poles and
towers, or within underground duets and conduit. NEBS comments It 3.

2737 PEeO comments at 2-3; NEBS comments at 4.

2731 PEeO comments at 2-3; Duquesne comments at 14-15.

2739 See Cole comments at 1-3 " D. 1-5.
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1126. The relationship between the general access requirement of section 224(f)(I)
and the limited exception contained in section 224(f)(2) retlects long-standing, and sometimes
contentious, relationships between utilities and various service providers seeking access to
those facilities.2740 Historically, access to utility poles, conduits, and other facilities has been
governed by private pole attachment agreements entered into between the parties in
accordance with a patchwork of federal, state, and local regulations and industry standards.2741

Commenters extensively debate the extent to which oW'rules implementing section 224(f)(1)
and (f)(2) should incorporate various aspects of these standards and requirements. Many
utilities claim that existing regulations and standards, including those imposed unilaterally by
individual utility companies, should continue to be observed.

1127. Oenera1ly, utilities argue that the nondiscrimination obliptions set forth in the
Act should not be triaaered when a utility's facility his not previously been used by cable or

1 •• • 'ders 2742 v .....;.:.... ._..1_": •• ............te ecommumeations serY1ce proVl . ~_... access ICCXJID~OD, It IS -e""'" may
constitute a taking under the Fifth Amendment takinp clause because the right to exclude
others from the facility is an inherent auribute of property ownership that would be
compromised by IIlIDd8ted access provisions.2743 Altematively, some parties sugest that, if
access is allowed, utilities' should have substantial dilcretion to let the terms end conditions of
such access depending on the nature of the service involved because different tec1moloaies
present varying levels of risk.2744 Utilities contend that a wide variety of issues arise in the
pole attachment context and that natioDal rules governing questions of access would flil to
accomm.odate the range of concerns that could justify a denial of access.274S For this reason,
they request that the Commission eschew national rules in favor of individual case
adjudication when a cable operator or telecommunications carrier is denied access to a
utility's pole or other facility.2746 Electric utilities, in their conunents, request that distinctions
be made between facilities used for electric power and those used for other services, including
telecommunications services.

2740 8M Cole comments at 1-7; GST comments at 4.

274\ American Electric comments at 26; De1mIrva reply It 7.

2742 UTe comments It 6-7.

:am American Electric Power COIIUIltIlts It 7-10. We cIiIcuu theIe comments in mare deCIil in. sepII'Ite
section devoted to c:oastitutional issues. 8M iIft'G. sectioIl c.

2744 ConEd comments It 12.

2745 Carolina Power & Lipt comments It 4; VirJinia Electric COPIIDents It 13; American Electric comments
at 32-38.

2746 Duquesne Light comments at 3-4; Public Service Company of New Mexico comments It 5-7; NEBS
comments at IS.
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1128. On the issue of capacity constraints, utilities strongly favor explicit provisions
that would allow utilities to reserve capacity sufficient to meet future needs.2747 They suggest
space reservations are critical to enable utilities to meet expansion plans and ensure the
fulfillment of existing obligations. For example, reserve space may be needed for the
emergency replacement of failed components.2741 Although capacity can sometimes be
expanded, utilities argue for authority to deny access when providing access would require the
expansion of existing capacity.2749 If Congress intended utilities to expand existing capacity to
accommodate new service providers, they argue, it would have granted.utilities the power of
eminent domain for this purpose.2750

1129. Utility commenters present various approaches to determining the amount of
reserved capacity that should be recogni7A!ld under the Commission's rules. Some oppose
precise quantifiable reservations, advocating instead a case-by-ease adjudication of the allowed
reservation with deference to a utility's prior practices.27S1 At least one commenter, however,
supports quantifiable limits as a safe harbor for access denials and suggests that a utility be
permitted to reserve of 25% of remaining pole space.2752

1130. As for safety and·reliability factors upon which access can be denied, utilities
urge the Commission to resist the adoption of specific rules because the circumstances
affecting safety and reliability are too diverse for precise regulacory packaging. One
commenter suggests that the method of delivering electricity varies among utilities and a
single set of safety rules would not account for these varying delivery methods.27S3 Although
utilities have indicated that some broad national safety standards, such as the National Electric
Safety Code ("NESC"),27S4 may be useful to guide parties regarding access generally, they
argue strieter standards beyond such accepted codes would not be workable. Instead, utilities
propose case-by-case adjudication of disputes because the range of applicable circumstances

2747 PECO comments It 7-8; Duquesne comments It 17; NU System Compmies CNDlNllts at 4-S; Americ:an
Electric: comments at 23-24.

2741 NU System Companies comments at S;

2749 Americ:an Electric: comments at 21; Kansas City Power" Light eomments at 3.

2750 New Mexico Public: Service c:omments at IS.

275\ Duquesne comments at 17; NU System Companies eomments at S.

2752 ConEd comments at 10.

2753 Duquesne comments at 21.

2754 1993 National Electric: Safety Code, Institute of Electric:alllld Elec:tronics Engineers, Inc:. (1992).
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1131. To some degree, the comments of LECs retlect concerns similar to those
expressed by electric utilities. With respect to the definition of nondiscrimination, however,
the Commission received a diverse range of opinion from LEC commenters. Some LECs
argue that nondiscrimination does not require parity with the access terms that a facility owner
provides to itsclf because the statute does not explicidy require such parity,2'756 or because
requiring parity would work an unconstitutional taking by relegating a facility owner to non
owning status.'m1 Other LECs argue that nondiscrimination obliptes facility owners to
provide access similar to what the owner provides to itself for similar uses.2'7SI Another
commenter suggests that the requirement of nondiscrimination prohibits dilcrimiDation apinst
entities competing &pinst the facility owner's affiliate, but does not neccaarily require parity
as long as the facility owner does not impose unreasonable impediments on the Use of the
facility by unaffiliated entities.2'759

1132. Generally, LEes oppose detailed rules reprdiDg nondiscrimination and access,
arguing in favor of flexibility to accommodate individual circumstances,%NO and to promote
private industry negotiation.2761 LEC commenters cite a variety of situations that, in their
view, present circmmstmces that cannot be regulated beyond the articulation of broad
guidelines or principles. They argue against the imposition of standards for determining
sufficient capacity because utilities need flexibility to make good faith judgments about future
service demands.2762 One LEC commenter, however, advocates capacity reservations based on
a five-year business forecast.2163

1133. Similarly, LECs oppose specific standards governing access denials due to

ms PECO comments at 6; NEBS comments at 14.

27S6 Amcritedl comments It 34; P1cTel comments It 19-20.

rm GTE comments at 23-24.

2751 Bell Atlantic comments It 13; NYNEX comments at 14.

2759 PlcTel comments at 19-21.

2'NO P1cTel comments at 11.

2761 SBC comments at 15-16; GTE comments It 22-23; Run! Tel. Coalition It 10.

2762 USTA comments at 10; Ameritec:h comments at 37; BellSouth comments It 14-15; PlcTel comments It
20.

2763 SBC comments at 11-19.
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safety and engineering concerns. LEes argue that municipal rules have governed this area for
years, obviating the need for federal guidelineS.2764 In their view, established safety codes
exist and additional standards imposed at the federal level may conflict with these accepted
standards.2'76$ A wide variety of concerns could affect the safety and reliability of a network
and attachments to poles within a network, according to commenters, including wind
resistance, local height regulations, working space requirements between attachments, national
safety codes and federal and state occupational safety rules.2766 Although the precise language
of section 224(t)(2) allows electric utilities to deny access for afely, reliability, and
engineering concerns, LECs contend they confront the same concerns and need the same
authority to deny access when safety or network reliability is jeopardized.2'767

1134. IXCs argue that nondiscrimination requires an incumbent LEe to provide
access on the same terms and conditions that apply to the incumbent LEC or its affiliate.27A

One IXC sugaests that all users of poles and rights-of-way should pay the same rate
regardless of the service provided. Under this view, uniform pricing would promote incipient
competition.2769 IXCs contend, however, that access obligations are not reciprocal or
symme1rical Wlder section 224. Rather, they contend regulatory asymmetry is required Wlder
section 251(b)(4) because that section incorporates section 224 which specifically exempts
incumbent LECs from the class of entities entitled to access.2770

1135. On capacity questions, IXCs argue strongly for limits on the amount of capacity
utilities can reserve for future use. Essentially, they contend the reservation of space, if
allowed at all, must be circumscribed by precise standards. For example, a reservation might
be allowed for use within a one-year forecast period.2771 IXCs also contend that claims of
insufficient capacity must be scrutiniml carefully and that LECs, to the extent they deny
access due to capacity constraints, must carry the burden of proving access requests from

2764 Ameritech comments at 38; GTE comments at 2S-26; BellSouth COIDIIleDtS at 16-17.

2165 GTE comments at 15-26; Bell Atlantic comments at 14.

2166 BellSouth comments at 16-17.

2767 Bell Atlantic comments at 14; Ameriteeh comments at 31; NYNEX comments at 14.

27. MCI comments at 21; Sprint comments at 16.

2169 Sprint comments at 17-18.

mo See 47 U.S.C. § 224(aXS); AT&T reply at 24. One LEe 1I'pes, however, that section 2si obligations
apply to all LEes, including IXCs if they become LEes within the meaning of the Act PacTel reply at 23.

277IAT&T comments at 16.
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1136. As for safety and reliability concerns, AT&T argues for specific standards to
define circumstances under which access can be denied. Whether or not quantifiable
standards are adopted, AT&T suuests that the burden of proof should be on utilities to prove
they meet applicable standards because utilities or other facility owners, rather than the parties
requesting attachments, would have access to information needed to evaluate a particular
claim.2m Moreover, AT&T argues, under the literal terms of section 224(f)(2), only electric
utilities, not incumbent LECs, have explicit authority to justify access deDials based on safety,
reliability or engineering concerns.2774

1137..CAPS favor a literal construction of nondiscrimination, uguing that a loose
definition of the term could entice incumbent LECs IDd utilities to obstruct competition.2775

Despite recognition that, for the most pert, incumbent LECs have been coopeaative in
allowing access to poles, they contend that on severa1 occasions, LEes and utilities have
obstructed such access.2776 With respect to capacity sufficiency, CAPS agree with LEes that
awilable capacity is a fact-dependent issue, but encouraae the Commiesion to establish
standards that would ensure access when existing facilities can be coafiprecl to accommodate
new telecommunications entrants.2T17 In addition, they support placing the burden of proof to
justify denials of access on LECs and utilities subject to an audit of LEC outside plant
records.277I Similarly, with respect to safety and reliability issues, CAPS advocate the
adoption of standards requiring quantifiable threats to safety or reliability before access can be
denied.2779 They, along with the Telecommunications RescUers Association, also favor
imposing proof burdens on LECs and utilities in such cases.2710 In addition, CAPS support
limits on survey or engineering fees that utilities may charge before proc«ding with a

2'TJ2 Mel comments at 23; AT&T comments at 17; Sprint UJlllments at 16-17.

2m AT&T comments at 17-18.

m4 AT&T reply at 11.

ms American Communications Services comments at 6.

2776 American Communications Services mmments at 6; GST Telecom canmwatI at 4.

2T77 MFS comments at 10; American Communications 8ervices comments. 7.

2771 American Communications Services comments at 7; MFS comments at 11.

-:rm MFS comments at 11; GST Telecom comments at S.

mo MFS comments at 11; GST Telecom comments at S; Telecommunications P.esellcrs Assn. comments at
13.
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