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notification obligations.2tJI Similarly, NEBS points out that a group of New Bnaland utilities,
local exchange carriers, aDd cable systems are developing a joint electronic information
system for all construction-related notifications, and notes that specific notice requirements
could roduce the effectiveness of such a system.2m Bell Atlantic argues that any duty of
notice should be deemed waived when an attachment contract grants the utility modification
power u needed.2940

(2) Allocation of COlts

1199. Several commenters argue that the circumstances surrounding modificatioas will
vary SO greatly that uniform application of a single cost allocation formula is infeasible.2M1

Others propose a vmiety of cost allocation formulas, including dividillg the total cost of the
modification by the number of entities modifying their a1taCbments,2M2 tying an entity's share
of modification costs to the share of space reserved on the pole for that entity's use,2M3 and
applying a total service long-nm incremental cost methodology based on proportionate space
used by each carrier.2M4 ODe commenter suggests that costs of modifieatiODS should be shared
only when the user requests the modification, in which case the user would pay a pro rata
share of the cost.2M5

1200. AT&T contends that, while the attacher should pay the cost of the addition, if
the addition involves more' capacity than is needed by existing users, then the owner should
pay the balance, subject to recovery later when other entities seek attachments.2946 According
to AT&T, attachers should not pay the cost ofmodificatioDS by owner, but should only pay

29JI ld, It 11 n.39.

• , NEBS comments It 16.

2MO Bell AtlIntic comments It 15.

1941 Ameritee:h comments It 39-40; GTE comments It 21; USTA c:omments It 11; U S West comments It 20.

2M2 Bell Atlantic comments It 16; Delmarva comments It 24-25; Duqueme COIIIIDeDts It 26. Duquesne also
contends that section 224(eXl) dictates tbIt Illy such rule should apply to a party'. "proportioDIte COlts" only if
the parties II'e unable to resolve a dispute over such cbaraes. ld

194' AT&T comments It 21, reply It 22; Mel comments at 25; USTA comments It 11.

2944 Mel comments at 24.

194' Telepon comments It 11.

2t46 AT&T comments at 19.
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their share of the costs to make the structure acccssible.2947 AT&T adds that owners should
not be allowed to charge new attacbers for modifications paid for by existing attachers.2941

PECO argues that if the utility has decided to replace a SO-foot pole with a 55-foot pole, an
attaching party should not be permitted to request a 6O-foot pole unless the requesting party
intended to make a modification necessitating the 60-foot pole within six months. According
to PECO, the requesting party should be permitted to reserve space in this manner only if it
was willing to cover main~, insurance, and other operational costs associated with the
reserved space.2949

1201. Cole observes tbatan applicant must pay for the make-ready needed to
accommodate its own attachments. This would include the cost to pre-existing users to
transfer their lines to new locations on the pole, or to install a new pole if such a pole is
DeCCSB'Y to accommodate the new attachment29SO Cole argues that the new user should be
protected from having to pay for preexisting NESC violations that are corrected. at the SIDle

time the new attachment is made.2951 In addition, reading sections 224(h) and (i) togethCl',29S2
Cole concludes that, if a cbanae out is required to correct a pre-existing utility violation on
the pole, the utility must bear the cost of the change out, and should a1Io be solely responsible
for change out costs if the change out is attributable solely to the needs of the utility, such as
an increase in the loadcanied by the utility. Under this approach, if a change out is
necessitated by something other than the needs of an entity that already bas, or seeks to have,
an attachment, then entities with existing attachments must be given an opportunity to
maintain or modify their attachments, with each party bearing their own costs. As an
example, all attaching parties would share the cost of a new pole that was needed due to a
road widening project2953

1202. A few commenters suggest that cost mangements currently in place in certain
states should be considered as possible solutions to this problem. For example, ConEd
recommends adoption of the rule which it says is currently applied in New York and is an
accepted practice: "If a utility causes an attachment to be modified within two years of an

2M7 ld, at 21.

2941 AT&T reply at 22.

2t49ld

2950 Cole comments at 18.

2951 ld; accord, Summit comments at 1.

2952 Note that section 224 (i) was not the subject of the Notice.

2953 Cole comments at 19.
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attachment, then the utility is responsible for the modification. (However, if it is the attaching
entity, then the provider would be responsible for these costs.) Then, if a modification is
made after two years, the provider is required to pay the costs of the modification."2954
PICTel currently bills the attacher when it modifies a conduit to facilitate space for that
auaeher; if the modification is to benefit PlCl'el, PICTel picks up the whole cost. PICTel
requests that this approach, which is currently used in California and NevIIda, be recopimt
u a safe harbor UDder the 1996 Act.2955 The NU System Companies contend that costs _uld
be bome equally by all parties that have existing attachments on the facility, claiming that this
method bas generally been used among electric and telephone companies in its ·tenitories.29S6

1203. MeasuriDg modification costs poses a separate concem. Electric utilities, for
example, contend that modification costs incurred to ICCQmmodate an attaching entity impose
lOllI-term costs beyond the initial cost of modification. Utilities have qued that the presence
of attachments adds to the cost of maintaining and modifyina the ·facility. One commenter
suaests that modifications to increase pole height to accommodate attaching parties could
impose on utilities additional costs of new trucks to service the pole.29S'7 According to this
commenter, UDless attadling parties cover these added costs, utility owners will be subsidizing
attaching parties on a continuous basis.29SI At the same time, some COIDIIlCDten suggest that
facility owners may engage in ~essary or unduly bw'densome modifications, imposing
costs that could discourage new entrants from offering telecommunications services.2tS9 Other
commenters contend that normal market forces will prevent flCility owners from making such

odifieati' 29liOm ODS.

1204. Delmarva contends that it will be difficult, if not impossible, for the
Commission to establish a rule that fairly defines what modifications are "unnecessary or
unduly bwdensome." Similarly, the NU System Companies argue that limitations on an
owner's right to modify a facility and on "unnecessary or unduly burdensome modifications"
would potentially and directly interfere with crucial day-to-day utility operations. They
further argues that applicable codes, state laws and company standards will generally dictate

2t54 CoDEd comments at 14.

1955 P1cTel comments at 22.

29S6 NU System Companies comments at 6-7.

1951 UTe comments at 18.

1951 Id.; see Puget Sound comments at 5-6.

19S9 WinStar comments at 8; Teleport comments at 10; OST Telecom comments at I; NCTA reply at 7-8.

2960 See, e.g., Bell Atlantic comments at IS, Public Service Company ofNew Mexico reply at 11-19.
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when and where modifications are needed, and it would be impractical to suggest a
"limitation" or standard that could be applied in all cases.2M1 A number of commenters note
that if a utility seeks to modify a facility and the attaching carrier will not benefit from the
modification, the attaching entity bears none of the costS associated with the modification.
Given the large costs associated with such arrangements, this allocation of reamnpment costs
will preclude utilities from making any "unnecessiry or unduly burdensome" modifications,
according to these commenters.2962

1205. Some commenters supported,2N3 while many opposecl,2ll64 our proposal to
require facility owners to offset modification costs with additiODal revenues from new
attacbmcmts made possible by those modifications. Several of those opposed to oft'settiDg note
that pole owners modify out of necessity, not to attract additiODal attaehers, and any additional
revenues aenerated by the new capacity added through modifications would be speculative.2965

One commer&ter notes that offsetting costs by potential additional revenues would be
inconsistent with a scheme that allocates the cost of modifications only to those parties who
benefit from such modifications.2966 ConEd adds that the facility belongs to the utility and it
therefore should be permitted to receive any revenues it can from the use of those
facilities.2967

1206. Cole suaests that reauIar attachment fees paid over the tenD of a pole
attachment agreement constitute a return on the utility's investment in the pole. Cole
contends such fees should be minimal ifparties with attaebtnentsbave con1ributed to the cost
of a new pole. "Otherwise," Cole states, "the utility will be recovering a return and other
compensation for an investment which was made in part by its tenants."2961 In such
circumstances, Cole recommends that the ongoing rental fee should be limited to the

2961 NU System Companies comments It 7.

2962 Delmarva comments It 26-27; accord Duquesne comments It 28.

29G AT&T comments It 21; GST Telecom comments It 9.

2964 ConEd comments at 14; Delmarva COIIIIIlCIlts It 25-26; Duquesne COIDIIleIlts It 27; NEBS comments It
16.

296' Bell Atlantic comments It 16; NU Systems comments It 7; NEES comments It 16; PECO comments at
10.

29M Duquesne comments at 27.

2967 ConEd comments at 14.

.. Cole·comments It 20.
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1207. We recognize that, when a modification is planned, parties with preexistina
attachments to a pole or coDduit need time to evaluate how the proposed modification affects
their interest and whether activity related to the modification presents an opportunity to adjust
the attachment in a desirable manner.29'JO At the same time, we also recognize that not all
adjustments to utility facilities are alike. Some adjustments may be sufficiently routine or
minor as to not create the type of opportunity that triuers the notice requirement.2971 Indeed,
it is possible that in some cases lengthy notice requirements could delay UD"C'ce"'rily the
kinds of modifications that would expedite the onset of :meaninaful competition in the
provision of telecommunications services.2972 Although the period of advance notice has
varied widely among commenters, we note that 60 days has been advocated by several
parti

• 2973es.

1208. Several commenters expressed a preference for negotiated notification terms.2974

They have explained that circumstances will vary among owners of facilities.2975 The time
needed to commence a modification could vary according to pole conditions, technological
improvements and demand growth.2976 Attaching parties in rural markets may need more time
to study facilities than facility users in urban markets.2977 To demonstrate their ability to
develop appropriate negotiated agreements, some commenters have described notice
requirements in existing agreements. Such cases, they contend, illustrate that notification

2969 ld.

29'10 Teleport comments It 10; AT&T reply It 20.

2911 USTA comments It 10; Bell At1IIlticcomments It IS; MPS comments It 12; SBC reply It 33.

2972 AT&T reply It 20; USTA reply It 9; US West reply It 8; M.l'chuIlUSElOClric, et aI., reply It 4-5.

:J9'n See, e.g., US West comments It 19; AT&T comments It 20; GST Telecom comments It 7; AT&T reply
It 20; Cincinnati Bell reply It 6.

2974 GlE comments It 28; P1cTel c:ommeats at 21-22; IlW'al Tel. Coalition MllllMDts It 16; AmIricIn
Electric Power reply It 40; Ohio Edison reply at 23.

297S American Eledric Power comments It 46.

2976 Ameriteeh comments It 39; Municipal Utilities reply It 6-7; Cincinnati Bell reply at 6.

29'T7 GVNW comments at II.
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1209. We conclude that, absent a private agreement establishing notification
procedures, written notification of a modification must be provided to parties holding
attachments on the facility to be modified at least 60 days prior to the commencement of the
physical modification itself. Notice should be sufficiently specific to apprise the recipient of
the nature and scope of the planned modification. These notice requirements should provide
small entities with sufficient time to evaluate the impact of or opportunities made possible by
the proposed modifications on their interests and plan accordingly.7¥19 If the contemplated
modification involves an emergency situation for which advanced written notice would prove
impractical, the notice requirement does not apply except that notice should be given as soon
as reasonably practicable, which in some cases may be after the modification is completed.
Further, we believe that the burden of requiring specific written notice of routine main1:enaJu:e
activities would not produce a commensurate benefit Utilities and parties with attachments
should exchange maintenance bandbooksor other written descriptions of their standard
maintenance practices.29IO Changes to these practices should be made only upon 60 days
written notice. Recognizing that the parties themselves are best able to determine the
circumstances where notice would be reasonable and sufficient, as well as the types of
modifications that should trigger notice obligations, we encounage the owner· of a facility and
parties with attachments to negotiate acceptable notification terms.

1210. Even with the adoption of a specific notice period, however, we still encourage
commUDication among owners and attaching parties. Indeed, in cases where owners and users
routinely share information about upgrades and modifications, agreements regarding notice
periods and procedures are ancillary matters.2911

1211. With respect to the allocation of modification costs, we conclude that, to the
extent the cost of a modification is incurred for the specific benefit of any particular party, the
benefiting party will be obligated to assume the cost of the modification, or to bear its
proportionate share of cost with all other attaching entities participating in the modification.2912

If a U$er's modification affects the attachments of others who do not initiate or request the

1971 PacTel comments at 21·22; BellSouth comments at 17.18; American Electric Power reply at 40.

2m See RepllatOl')' Flexibility Act, 5 U.S.C. §§ 601 et seq.

2910 Although we do Dot offer a definition of "routine mai:nteDance" in this proceedina. we anticipate that the
parties to an attachment agreement will have established understandings in this regard. We do Dot believe that
routine maintenance of a fa,cility encompasses actions that would disrupt or impair the service of a facility user.

2911 Frontier comments at 7.

2912 NYNEX reply at 8; Carolina Power Reply comments at 3.
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modification, such as the movement of other attachments as part of a primary modification,
the modification cost will be covered by the initiating or requesting party.2913 Where multiple
parties join in the modification, each party's proportionate share of the total cost shall be
based on the ratio of the amount of new space occupied by that party to the total amount of
new space occupied by all of the parties joining in the modification. For example, a CAP's
access request might require the installation of a new pole that is five feet taller than the old
pole, eveo thouah the CAP needs omy two feet of space. At the same time, a cable operator
may claim ODe foot of the newly-ereated capacity. If these were the oDly parties participating
in the modification, the CAP would pay two-thirds of the modification costs and the cable
operator one-third.

1212. As a general approach, requiring that modification costs be paid only by entities
for whose benefit the modification is made simplifies the modification process. For these
purposes, however, if an entity uses a proposed modification as an opportunity to adjust its
preexistina attachment, the "piggybacking" entity should share in the overa1lcost of the
modification to reflect its contribution .. to the resulting structural change. A utility or other
party that uses a modification as an opportunity to bring its facilities into compliaDce with
applicable safety or other requirements will be deemed to be sharing in the modification and
will be responsible for its share of the modification cost. This will discourage parties from
postponing necessary repairs in an effort to avoid the associated costs.

1213. We recognize that limiting cost burdens to entities that initiate a modification,
or piggyback on another's modification, may confer incidental benefits on other parties with
preexisting attachments on the newly modified facility. Nevertheless, if a modification would
not have occurred absent the action of the initiating party, the cost should not be borne by
those that did not take advantage of the opportunity by modifying their own facilities.
Indeed, the Conference Report accompanying the passage of the 1996 Act imposes cost
sharing obligations on an entity "that takes advantage of such opportunity to modify its own
attachments." This suggests that an attaching party, incidentally benefiting &om a
modification, but not initiating or affirmatively participating in one, should not be responsible
for the resulting cost.2914 As for pole owners themselves, the imposition of cost burdens for
modifications they do not initiate could be particularly cumbersome if excess space created by
modifications remained unused for extended periods.29I.S

1214. Apart from entities that initiate modifications and preexisting attachers that use
the opportunity to modify their own attachments, some entities may seek to add new

2IIJ Cole comments at 18; MFS reply at 24.

2!114 GST Telecom comments at 8; MFS comments at 12; NCTA reply at 8.

2915 Cincinnati Bell reply at 8.
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attachments to the modified facility after the modification is completed to avoid any
obligation to share in the cost. If this occurs, the entity initiating and paying for the
modification might pay the entire cost of expanding a facility's capacity only to see a new
competitor take advantage of the additional capacity without sharing in the cost.2916

Moreover, entities with preexisting attachments may, due to cost considerations, forgo the
opportunity to adjust their attachment only to see a new entrant attach to a pole without
sharing the modification cost. To protect the initiators of modifications from absorbing costs
that should be shared by others, we will allow the modifying party or parties to recover a
proportionate share of the modification costs from parties that later are able to obtain access
as a result of the modification. The proportionate share of the subsequent attacher' should be
reduced to take account of depreciation to the pole or other facility that bas occurred since the
modification. These provisions are intended to ensure that new'entrIDtI, especially small
entities with limited resources, bear only their proportionate costs aDd are not forced to
subsidize their later-entering competitors. To the extent small emities avail themselves of this
cost-saving mechanism, however, they will incur certain record keeping oblipdons.2917

1215. Parties requesting or joining in a modification also will be responsible for
resulting costs to maintain the facility on an ongoing basis. We believe determining the
method by which to allocate such costs can best be resolved in the context of a proceeding
addressiDg the determination of appropriate rates for pole attachments or other facility uses.2911

We will postpone consideration of these issues until such time.

1216. We recognize that in some cases a facility modification will create excess
capacity that eventually becomes a source of revenue for the facility owner, even though the
owner did not share in the costs of the modification.29IP We do not believe that this requires
the owner to use those revenues to compensate the parties that did pay for the modification.
Section 224(h) limits responsibility for modification costs to any party that "adds to or
modifies its existing attachment after receiving notice" of a proposed modification.2990 The
statute does not give that party any interest in the pole or conduit other than access. Creating
a right for that party to share in future revenues from the modification would be tantamount
to bestowing an interest that the statute withholds.2991 Requiring an owner to offset

2!lI6 &e AT&T comments It 19.

2917 &e Regulatory Flexibility Ad, S U.S.C. §§ 601 et seq.

2911 BellSouth comments It 18; NYNEX comments at 14; SBe comments It 18.

2919 AT&T comments at 21; GST Telecom comments at 9; WinStar reply at 8-9.

2t9O 47 U.S.C. § 224(h).

2991 American Electric Power reply at 46.

583



UIUI .J" d"i' .. ..L. . .",i

Federal Communications Commission 96-325

modification costs by the amount of future revenues emanating from the modification expands
the category of responsible parties based on factors that Coftaress did not identify as relevant
Since Congress did not provide for an offset, we will not impose it ourselves. Indeed, a
requirement that utilities pass additional attachment fees back to parties with preexisting
attachments may be a disiJantive to add new competitors to modified facilities, in direct
contravention of the general intent of Congress.

s. Dispute ResoludoD

L Baekp-ouDd

1217. Implementation of the access requirements of sections 224 and 251(b)(4)
require the adoption of enforcement procedures. In the NPRM, we sought comment on,
IDlOng other things, whether to impose upon a utility the burden ofjustifying its denial of
access to its poles, duets, conduits, and rights-of-way due to lack of capacity, safety,
reliability, and engineering issues.2992

b. Commenu

1218. With respect to dispute resolution procedures generally, a few commenters note
that existing complaint procedure mechanisms have worked well in the cable television pole
context and should be adequate in this broader context as well.2993 Other commenters argue
that dispute resolution should be left to the states, with federal intervention only where the
states failed to regulate.2994 Some commenters request that any complaint mechanism
established should provide for the expeditious resolution of disputes, with short time frames
for responses and final resolution.2995

1219. Several commenters argue that, where access bas been denied, the party
denying access should have the burden of proving that such denial wu justified.2!196 Others
contend that, historically, cable operators have bad the burden of proof in pole attachment

:M2 NPRM at para. 223; lee 47 U.S.C. § 224(f)(2).

2ttJ See, e.g., BolISouth reply at 16-17; GTE reply at 29-30; U S West reply at 8.

"ICC comments at 72-73; Bell AtlIntic reply at 10-11; GTE reply at 29-30; P1cTel reply at 27.

29tS See, e.g., Joint Cable commenters at 20-22; NEXnJNK comments at 6-7.

19lI6 Delmarva comments at 19; Duquesne comments at 22; Joint Cable commenters at 20-22; NEXnJNK
comments at 6-7; OCC reply at 6; PUCO Staff comments at 11-12; Sprint reply at 20.
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cases, and that no principled buis exists for altering historic procedures.2997 In addition,
commenters expressed concern that placing the burden of proof on a utility unfairly presumes
bad faith.299I

1220. PECO agrees with some cable commenters that the reasonableness of a denial
of access should be based on industry safety and operational standards. A restriction on
access imposed in accordance with such standards should be irrebuttably presumed reasonable,
according to PECO. If the utility seeks to impose stricter standards, the burden would be on
the utility to establish the reasonableness of the stricter standard. Predicting the likelihood of
fact-intense disputes on such issues, PECO recommends the adoption of adequate dispute
resolution procedures.2999 Similarly, Cole contends that a utility cannot deny a request for
access based upon safety or reliability concerns as long as the applicant is williDg to undertake
the obligations necessary to comply with NESC standards.3000 Safety and reliability standards
that exceed NESC standards should be presumed unreasonable if they are used to deny access
to a pole. The utility would then have the burden of showing the reasonableness of such
standards.3001

1221. Duquesne argues that it is appropriate for the utility to bear the burden of
establishing a threat to reliability if that rationale is used to deny access. Once a utility makes
a showing, based on an engineering analysis, that the attachments "quantifiably threaten
reliability," the burden would shift to the party seeking the attachment to show that the
utility's analysis is incomplete or invalid, with the utility holding the ultimate burden of
proof.3002

c:. Discussion

(1) General Complaint Procedures Under Section 224

1222. Section 224(f)(2) provides that an elec1ric utility may deny non-discriminatory
access "where there is insufficient capacity and for reasons of safety, reliability and generally

2997 ConEd comments at 12; AmeriClll Electric Power reply at 32-36; BellSouth reply at 16-17; sse reply at
26-27.

2P!lI GlE reply at 26-27; NEES comments at 14.

2999 PECO comments at 6.

:JOClO Cole comments at 16.

3001 Id, at 17-18.

)G02 Duquesne comments at 22; DeCord Delmarva Comments at 19.
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applicable engineering purposes."3003 We have determined that other utilities also may
consider these concerns when faced with an access request.3004 A denial of access, while
proper in some cases, is an exception to the general mandate of section 224(t). We note that
utilities contend that they are in the best position to determine when access should be denied,
because they possess the information and expertise to make such decisions and because of the
varied circumstances impacting these decisions.3005 We think it appropriate that the utility
beIr the- burden ofjustifyiDa why its deDial of access to a cable television or
telecomtmmications carrier tits within that exception:1OO6 We therefore agree that utilities have
the ultimate burden of proof in deDial-of-access cases.3007 We believe this will minimi
uncertainty and reduce litigation and transaction costs, because new entrants acmera11y, and
small entities in pII1icular, are· unlikely to have access to the relevant information without
cooperation. from the utilities.JOOI

1223. We also agree with Virginia Power that a telecommunications carrier or cable
television provider filing a complaint with the Commission must establish a prima facie
case.3009 A petitioner'scomplaint, in addition to showing that it is timely filed, must state the
grounds given for the denial of access, the reasons those grounds are unjust or unreasonable,
and the remedy sought The complaint must be supported by the written request for access,
the utility's response, and information supporting its position.30IO The Commission will deny
the petitioner's claim if a prima facie case is not establisheci.3011 A complaint will not be
dismissed if a petitioDer is unable to obtain a utility's written response, or if a petitioDer is
denied any other relevant information by the utility needed to establish a prima facie case.

3003 See 47 U.S.C. § 224(f)(2).

3llO4 See supra, Section B(IXc)(2).

., S. pIf'Q1ly Conunmtl of AmeriCID Eledric Pow.-; Delmarva Pow.- IDCl Li&bt; NEBS; Pupt Sound;
Public Service Company of New Mexico; UTe; Virginia Power.

*' Public Service Company of New Mexico It 20-23; Delmlrva Power IDd Light lit 19; Joint Cable
COIDIIlCIlters It 18; WiDStar reply lit 7; Sprint reply lit 20.

JOO7 Comments of Public Service Company of New Mexico lit 20-23; Ohio Consumers' Counsel reply It 6;
PUCO Staff comments lit 12.

30lII See Regulatory Flexibility Act, S U.s.C. §§ 601 et seq.

JOlI9 Virplia Power comments lit 14; AmeriCID Electric Power comments lit 40-42; Carolina Power and Light
comments It S (citing 47 C.F.R. § 1.1409(b»; see also SBC COIDIIlCIlts lit IS-17.

3010 Virainia Power comments at IS (citing 47 C.F.R. § 1.1404(f) and (a».

3011 47 C.F.R. § 1.1409(d).
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Thus, we expect a utility that receives a legitimate inquiry regarding access to its facilities or
property to make its maps, plats, and other relevant data available for inspection and copying
by the requesting party, subject to reasonable conditions to protect proprietary information.3012

This provision eliminates the need for costly discovery in pursuing a claim of improper denial
of access, allowing attaching parties, includiJig small entities with limited resources, to seek
redress of such denialS.3013

1224. We agree with the Joint Cable Commenters that "time is of the essence."3014

The Joint Cable Commenters contend that the Commission should implement an expedited
review process for denial of access cases.3015 By implementing specific complaint procedures
for denial of access cases, we seek to establish swift and specific enforcement procedures that
will allow for competition where access can be provided.3016 In order to provide a complete
record, written requests for access must be provided to the utility. If access is not granted
within 45 days of the request, the utility must confirm the denial in writing by the 45th day.
Although these written requirements involve some recordkeeping obligations, which could
impose a burden on small incumbent LECs and small entities, we believe that burden is .
outweighed by the benefits of certainty and expedient resolution of disputes which this
procedure encourages.JOl7 The denial must be specific, and include all relevant evidence or
information supporting its denial. It must enumerate how the evidence relates to one of the
reasons that access can be denied under section 224(t)(2), i.e., lack of capacity, safety,
reliability or engineering standards.

1225. For example, a utility may attempt to deny access because of lack of capacity
on a 4G-foot pole. We would expect a utility to provide the information demonstrating why
there is no capacity. In addition, the utility should show why it declined to replace the pole
with a 45-foot pole. Upon the receipt of a denial notice from the utility, the requesting party
shall have 60 days to file its complaint with the Commission. We anticipate that by following
this procedure the Commission will, upon receipt of a complaint, have all relevant information
upon which to make its decision. The petition must be served pursuant to section 1.1404(b)

3012 AT&T comments It 19; GST commCllts It 6.

3013 See Regulatory Flexibility Act, S U.S.C. §§ 601, et seq.

3014 Joint Cable Commenters reply at 24.

3015 Joint Cable Commenters reply at 2S.

3016 Joint Cable Commenters reply at 24.

3017 See Regulatory Flexibility Act, S U.S.C. §§ 601 et seq.
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of the Commission's ndes.JllIl Final decisions relating to access will be resolved by the
('.ommission expeditiously.JOI' Because we are using the expedited process described herein,
we do not believe stays or ot1ler equitable relief will be granted in the absence Qf a specific
showing, beyond the prima facie case, that suCh relief is warranted.

(2) Procedures Under Section 251

1226. A telemmmunications carrier seekina access to the facilities or property of a
LEe may invoke section 251(b)(4) in lieu of, or in addition to, section 244(f)(1). Because
section 2S1(b)(4) mandates access "on rates terms, and conditions that are consistent with
leCtion 224," 'We believe that the section 224 complaint procedures established above should

, be available rqa'dless of whether a telecommunications provider invokes section 224(f)(1) or
section 251(b)(4), or both.

1227. If a telecommunications carrier seeks access to the facilities or property -of an
incumbent LEC, however, it sbaIl have the option of invoking the procedures established 1:»y
section 252 in lieu of filing a complaint under section 224. Section 252 governs procedures
for the negotiation, arbitration, and approval of certain agreements between incumbent LEes
and telecommunications carriers.3020 In pertinent part, section 252(a)(l) provides:

Upon receiving a request for interconnection, services, or
network elements pursuant to section 251, an incumbent local
exchange carrier may negotiate and enter into a binding
agreement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections
(b) or (c) of section 251.3021

122B. Where parties are unable to reach an agreement under this section, any party
may petition the relevant state commission to arbitrate the open issues.3022 In resolving the

1011 47 C.F.R. § 1.1404(b).

1019 We Dote, however. that if the Commiuion requests IdditioDaI infonDItion &om .y pII'ty. such pII'ty
will have 5 days to respond to the request. Failure to provide the requested infOl'lDltion within the 5 days. will
result in a review of the record provided thus fir.

:J02O 47 U.S.C. § 252. The requiremCDts of section 252. IDd the conditicJIII .. forth in this section 3(8) of
this Order. do Dot apply if the party seetina ICCeIS is not 8 telecommunications cmier. or if the party receivina
the request for access is Dot an incumbent LEe.

3021 47 U.S.C. § 251(8).

J022 47 U.S.C. § 252(bXl).
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dispute, the state commission must ensure, among other things, that the ultimate resolution
"meet[s] the requirements of section 251, including the regulations prescribed by the
Commission pursuant to section 251 ....."3023 The Commission may assume the state's
authority under section 252 if the state "fails to carry out its responsibility" under that
section.3024

1229. Section 251(c)(l) creates an obligation on the part of an incumbent LEe "to
negotiate in good faith in accordance with section 252 the particular terms and conditions of
agreements ... " to fulfill its section 251(b)(4) obligation.~ Therefore, a
telecommunications carrier may seek access to the facilities or property of an incumbent LEC
pursuant to section 251(b)(4) aDd 1rigger the negotiation and arbitration procedures of section
252. If a telecommunications carrier intends to invoke the section 252 procedures, it should
affirmatively state such intent in its formal request for access to the incumbent LEe. We
impose this requirement because the two procedures have separate deadlines by which the
parties mayor must take certain steps, and therefore the incumbent LEe receiving the request
has a need to know which procedure has been invoked. Section 224 sba1l be the default
procedure that will apply if the telecommunications carrier fails to make an affirmative
election.

1230. We note that section 252 does not impose any obligations on utilities other than
incumbent LECs, and does not grant rights to entities that are not telecommunications
providers. Therefore, section 252 may be invoked in lieu of section 224 only by a
telecommunications carrier and only if it is seeking access to the facilities or property of an
incumbent LEC.

1231. In addition, incumbent LECs cannot use section 251(b)(4) as a means of
gaining access to the facilities or property of a LEC. ALEC's obligation under section
251(b)(4) is to afford access "on rates, terms, and conditions that are consistent with section
224." Section 224 does not prescribe rates, terms, or conditions governing access by III

incumbent LEC to the facilities or rights-of-way of a competing LEC. Indeed, section 224
does not provide access rights to incumbent LECs. We cannot infer that section 251(b)(4)
restores to an incumbent LEC access rights expressly withheld by section 224. We give
deference to the specific denial of access under section 224 over the more general access
provisions of section 251(b)(4). Accordingly, no incumbent LEC may seek access to the
facilities or rights-of-way of a LEe or any utility under either section 224 or section
251(b)(4).

3023 47 U.S.C. § 2S2(cXl).

3024 47 U.S.C. § 2S2(cXS).

3025 47 U.S.C. § 2S1(cXl).

589



mil J ,L," " •.L.,,,i

Federal Communications Commission

6. Revene preemption

96-325

.. Backp'ound

1232. Even prior to enactment of the 1996 Act, section 224(b)(I) gave the
Commission jurisdiction to "regulate the rates. terms, and conditions for pole
8Ulcbments . . .•ldDI Under former section 224(c)(l), that jurisdiction was preempted where
a state regulated such matters. Such reverse preemption was conditioned upon the state
following a certification procedure and meeting certain compliance requirements set forth in
sections 224(c)(2) and (3). The 1996 Act ex:pBDded the Commission's jurisdiction to include
DOt just rates, terms, and conditions, but also the authority to regulate aon-discrimiDatDry
access to poles, ducts, conduits and rights-of-way under section 224(f).~ . At the same time,
the 1996 Act expanded the preemptive authority of states to match the expanded scope of the
Commission's jurisdiction. section 224(c)(l) now provides:

.j' Notbina in this section sball be ccmstrued to apply to, or to give
., . the Commission jurisdiction with respect 10 rates, terms and

conditions, or access to poles, ducts, conduits, and rights-of-way
as provided in subsection (f), for pole attachments in any case
where such matters are regulated by the State.302I

b. CODlDlenu

1233. Cole contends that the nondiscriminatory access provisions of section 224 and
our jurisdiction thereunder survive when a telecommunications provider seeks access to the
facilities or property of a LEe under section 251(b)(4), even where such matters are regulated
by a state.3029 Cole notes that section 251(b)(4) requires LECs to afford access to its facilities
and rights-of-way to competing telecommunications carriers "on rates, terms, aDd conditions
that are consistent with section 224," with no reference to the possibility of state replation.3030

Cole further cites the competitive checklist of section 271 which requires an RBOC to provide
such access "in accordance with the reqUirements of section 224," but which does not provide

J026 47 U.S.C. § 224(bXI).

3OZ7 47 U.S.C. § 224(1)..

3021 47 U.S.C. § 224(cXI).

J019 Cole reply at 26-27.

3030 47 U.S.C. § 251(bX4); .. Cole CODIIDtlIlts at 26-27.
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for state regulation of access.303
! Cole araues that neither section 251 nor section 271 exempts

a LEe or BOC from the access requirements of section 224 where the state has UDdertak.en
reautation of such matters. Cole argues that allowing states to preempt federal authority
"would defeat the purpose of the Act to promote access" to local facilities.3032

1234. Similarly, Nextlink contends that the Commission's access requirements should
apply to any LEC that receives an access request under section 2S1(b)(4), regardless of
whether a state bas attempted to assert jmisdiction under section 224(c).3033 Next1ink
describes section 251 as "an entirely separate section providing entirely different bases for
Commission jmisdiction."3034

·l

1235. Other commClllters argue that a request for access under section 251(b)(4)
always implicates section 224, including the provisions of section 224(c)(l) that allow the
states to preempt federal regulation.3035 The District of Columbia Commission argues that
section 2S1(b)(4) only requires that access be given "'on rates, terms and conditions that are
consistent with section 224.'"3036 Thus, this commenter asserts that any federal reautation of
access under section 251(b)(4) is subject to the state's authority under section 224(c)(I).3037
Bell Atlantic agrees, arguing that the only obligation of section 251(b)(4) is to provide access
consistent with section 224 and that providing access in accordance with a valid scheme of
state access regulatioDS meets this requirement, regardless of any federal access requirements
that otherwise would apply.303I UTC states that "the statute clearly gives the states authority
to establish access requirements if they elect to assert jurisdiction."3039

e. DiscuuioD

1236. To resolve this issue, we will begin with access requests that can arise solely

30U 47 U.S.C. § 271(c)(2)(bXiii); 11M Cole comments at 27.

J03:l Cole reply at 27.

3033 NextliDk reply at 5.

3034 ld.

303S Ameritecb COIIUDCIltS at 33; NYNEX COIIIIIMIltI at 11-12; USTA reply It 7.

3036 District of Columbia Commission comments at 9, quoting 47 U.S.C. § 251(bX4).

30371d.

3031 Bell Atlantic comments at 12.

303' UTC reply at 29.
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under section 224(f)(1). These circumstances include when a cable system or
telecommunications carrier seeks access to the facilities or rights-of-way of a non-LEC utility.
In such cases, the expansion of the Commission's authority to require utilities to provide
nondiscriminatory access under section 224(f) is countered by a correspondiDg expansion in
the scope of a state's authority under section 224(c)(l) to preempt federal requirements. The
authority of a state under section 224(c)(I) to preempt federal regulation in these cases is
clear.3CMO

1237. The issue becomes more complicated when a telecomDWllications carrier seeks
access to LEC facilities or property under section 251(b)(4). By its express terms, section
2S1(b)(4) imposes upon LECs, "[t]he duty to afford access to the poles, ducts, conduits, and .
rights-of-way of such a carrier to competing providers of telecommunications services on
rates, terms and conditions that are consistent with section 224."3041 We believe
the reference in section 251(b)(4) to section 224 incorporates all aspects of the latter section,
including the state preemption authority of section 224(c)(I). This inteJ'preta1ion is consistent
not only with the plain meaning of the statute but with the overall application of sections 25 I
and 252.

1238. In the 1996 Act, Congress expanded section 224(c)(l) to reach access issues.
Congress' clear grant of authority to the states to preempt federal regulation in these cases
undercuts the suggestion that Congress sought 'to establish federal access regulations of
universal applicability. Moreover, we do not find it significant that the access provisions of
sections 251 and 271 contain no specific reference to the preemptive authority of states under
section 224(c)(l), since both provisions expressly refer to section 224 generally.

1239. Thus, when a state bas exercised its preemptive authority under section
224(c)(I), a LEC satisfies its duty under section 251(b)(4) to afford access by complying with
the state's regulations. If a state bas not exercised such preemptive authority, the LEC must
comply with the federal rules. Similarly, when a telecommunications carrier seeks access
rights from an incumbent LEC by choosing to avail itself of the negotiation and arbitration
procedures established in section 252, a state that bas exercised its preemption rights will
apply its own set of regulations in the arbitration process pursuant to section 252 (c)(I).
Finally, we note that state regulation in this area is subject to the provisions of section 253.

1240. We note that Congress did not amend sections 224(c)(2) to prescribe a
certification procedure with respect to access (as distinct from the rates, terms, and conditions

3040 As in other circumstances, and subject to certain limitations, the Commission may preempt an otherwise
valid state or local access requirement that "prohibit(s] or ba[s] the effect of prohibiting the ability of any entity
to provide any interstate or intrastate telecommunication service." 47 U.S.C. § 2S3(a).

1041 47 U.S.C. § 2S4(bXIX4).
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of access). Therefore, upon the filing of an access complaint with the Commission, the
defending party or the state itself should come forward to apprise us whether the state is
regulating such matters.34M2 If so, we shall dismiss the complaint without prejudice to it being
brought in the appropriate state forum. A party seeking to show that a state regulates access
issues should cite to state laws and regulations governing access and establishing a procedure
for resolving access complaints in a state forum. Especially probative will be a requirement
that the relevant state authority resolve an access complaint within a set period of time
following the filing of the complaint.3043

C. IMPOSING ADDmONAL OBUGATIONS ON LECS

1. Background

1241. Section 251(c) imposes obligations on incumbent LECs in addition to the
obligations set forth in sections 251(a) and (b). It establishes obligations of incumbent LECs
regarding: (1) good faith negotiation; (2) interconnection; (3) unbunclJing network elements;
(4) resale; (5) providing notice of network changes; and (6) collocation.

1242. Section 251(b)(1) defines an incumbent LEC as a LEC within a particular
service area that: (1) as of the enactment of the 1996 Act, provided telephone exchange
service in such area; and (2) as of the enactment of the 1996 Act, was deemed to be a
member of the exchange carrier association pursuant to 47 C.F.R. § 69.601(b) or, on or after
the enactment of the 1996 Act, became a successor or assign of such carrier. Section
252(b)(2) provides that, "[t]he Commission may, by rule, provide for the treatment of a local
exchange carrier (or class or category thereof) as an incumbent local exchange carrier for
purposes of this section if (A) such carrier occupies a position in the market for telephone
exchange service within an area that is comparable to the position occupied by a carrier
described in paragraph (1); (B) such carrier has substantially replaced an incumbent local
exchange carrier described in paragraph (1); and (C) such treatment is consistent with the
public interest, convenience, and necessity and the purposes of this section."3044

1243. In the NPRM, we sought comment on whether we should establish at this time
standards and procedures by which interested parties could prove that a particular LEC should
be treated as an incumbent LEC. We also sought comment on whether carriers that are not

3042 Our rules require service of a pole attachment complaint OIl both the defending utility IDd the state. 47
C.FA. § l.1404(b).

3043 See 47 U.S.C. § 224(c)(3) (establishing deadlines for states to take fmal action on complaints concerning
the rates, terms, or conditions of access).

3044 47 U.S.C. § 2S2(h)(2).
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deemed to be incumbent LECs under section 251(h) may be required to comply with any or
all of the obligations that apply to incumbent LECs, and whether states may impose on non
incumbent LECs the obligations that are imposed on incumbent LECs under section 251(C).3045

2. CommeJlu

1244. Most parties that commented on the issue contend that the Commission should
not establish in this~ing standards and procedures for determining whether a LEe
should be treated as an incumbent LEC.3046

1245. Many incumbent LECs and state commissions contend that it is not inconsistent
with the Act for states to impose the requirements in section 251(c) on carriers that do not fall
within the 1996 Act's definition of incumbent These parties note that sections 251(d)(3),
252(e)(3), and 253(b) permit states to impose additional requirements on carriers.J047 State
commissions allege that they are in the best position to determine when it is appropriate to
impose particular obligations on new entrants.304I These parties contend that state imposition
of reciprocal obligations would be equitable,3049 and would help promote fair negotiation and
realistic demands by the new entrants.3050

1246. Potential local competitors argue that states may not impose any of the
requirements of section 251(c) on non-incumbent LECs.3051 These parties contend that the

..5 NPRM at paru. 44-45.

... BellSoutb comments at 10; NCTA comments at 15 D.46; Sprint comments at 10; TIlDe W... comments
at 14; Ct»IIrtJ PacTel comments at 16.

.., See, e.g., BellSoutb comments at 10; California Commission comments at 12; Dlinois Commission
mmments at 19-20 (it is not iDexmsistent with the Act for states to impose Idditicml obliptioas on Don
iDcumbents, although it would not be permiuible for FCC to do 10); Ohio CommiSSlon comments It 21-22;
PacTel comments It 16; PennsyIVlDia Commission comments It 19.

3041 See, e.g., District of Columbia Commission comments at 14.

3MP See, e.g., Colorado Commission comments It 14-15; MECA comments at 18; Municipal Utilities
comments It 10-12 (reciproeal obUptions should be permitted _ 1oa&- they In allowed undIr state law IIld
city charter); Ohio Consumers' Counsel comments It 5-6 (the loop is a bottleneclc regardless ofwhetber the
provider is III incumbent or a Dew entrant); Ohio Commission reply at 8.

J050 See, e.g., MCI comments at 16, 20; New Jersey Commission at 1.

3051 See, e.g., Mel comments at 5 D.7; MFS comments It 10; Tel comments It 14.
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1996 Act specifically imposes different, and additional obligations on incumbent carriers.3052

In addition, these parties contend that imposing the same regulatory obligations on non
incumbents is unnecessary because they lack market power,3053 and is contrary to Congress's
desire to facilitate new entry into the local telephone market3OS4 In addition, they assert that
section 2S1(h)(2), which gives the FCC authority to determine when to treat additional
carriers as incumbent LECs, would be meaDingless if states could decide on their own to
subject any LEC to obligations imposed by section 2S1(c) on incumbent LECs.305s Some
parties assert that states already impose reciprocal obligations on new entrants, or require them
to comply with requirements the 1996 Act only imposes on incumbent LECs.30S6

3. DilCUllioD

1247. We conclude that allowing states to impose on non-incumbent LECs obligations
that the 1996 Act designates as "Additional Obligations on Incumbent Local ExcbaDge
Curlers," distinct from obligations on all LECs,3OS7 would be inconsistent with the statute.3OSI

Some parties assert that certain provisions of the 1996 Act, such as sections 252(eX3) and

JOS2 See, e.g., ACTA comments at 5; Comcast comments at 17; Sprint comments at 10; Cox reply at 41;
ICTA reply at 5.

JOS3 See, e.g., Comcast comments at 15-16; DoJ comments at 7 (lbsent a showing oflDllket power, there is
no basis for imposing additional obligations on new entrants); MCI comments at 5 n.7; Cox reply at 40; Time
Warner reply at 11.

3054 See, e.g., Contincntal comments at 18; Metricom comments at 2 (imposing such requinments on DOD

dominIDt carriers would hinder competition); NEXnJNK comments at 15-16 (for states to impose additional
obligations on non-incumbent LEes could constitute a barrier to entry in violation of section 153); Cox reply at
41; ICTA reply at 6 (imposing 151(c) requirements on new entrants would nise costs IDd thereby discourage
potential competitors from entering the local market).

JOSS. See, e.g., OST comments at 3-4; MFS comments at 10; Time Warner comments at 15 (tict that Congress
authorizes the FCC (but not state commissions) to impose incumbent obligations on the FCC sugests that
Congress did not intend to give states that authority); TCI reply at 12; Teleport reply at 36.

3056 TCI comments at 14 n23; 8ee also Colorado Commission comments at 11-12 (stating that it exempts
new entrants from certain rules for a period of three years, after which the new entrant must demonstrate the
continued need for such exemption); Illinois Commission comments at 19 (stating that it imposes intraLATA
presubscription IDd line-side interconnection obligations on new entrants for policy reasons).

JOS7 Compare 47 U.S.C. §§ 2S1(b) IDd 251(c).

JOSI We understlDd that some states may be imposing on non-incumbent LEes obligations set forth in section
2S1(c). See, e.g., Colorado Commission comments at 11-12; Draft Decision, State of Connecticut Department of
Public Utility Control, Docket No. 94-10-04 at 60, 65 (Connecticut CommissiC)D July II, 1996); Illinois
Commission comments at 19. We believe that these actions may be inconsistent with the 1996 Act.
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253(b), explicitly permit states to impose additional obligations. Such additional obligations,
however, must be consistent with the language and purposes of the 1996 Act.

1248. Section 2S1(b)(2) sets forth a process by which the FCC may decide to treat
LECs u incumbent LECs. Thus, when the conditions set forth in section 2S1(b)(2) are met,
the 1996 Act contemplates that new entrants will be subject to the same obliptions imposed
on incumbents. While we find that states may not unilaterally impose on non-incumbent
LECs obligations the 1996 Act expressly imposes only on incumbent LECs, we find that state
commissions or other interested parties could ask the FCC to classify a carrier u an
incumbent LEC pursuant to section 251(b)(2). At this time, we decline to adopt specific
procedures or standards for determining whether a LEC should be 1reated u an incumbent
LEC. Instead, we will permit interested parties to ask the FCC to issue an order declaring a
particular LEe or a class or category of LECs to be 1reated u incumbent LECs. We expect
to give particular ccmsideration to filinp from state commissions. We furIher linticipate that
we will not impose incumbent LEe obligations on non-incumbent LECs abaem a clear and
convincing showing that the LEC occupies a position in the telephone exchange market
comparable to the position held by an incumbent LEC, bu substantially replaced an
incumbent LEC, and that such treatment would serve the public interest, convenience, and
necessity and the purposes of section 251.3059

3059 47 U.S.C. § 2S1(h)(2).
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A. BACKGROUND

1249. Section 251(f)(1) grants rural telephoDe companies an exempdon from section
251(c), until the rural telephone company has received a bona fide request for
interconnection, services, or network elements, aDd the state commission determines that the
exemption should be terminated.3O&O Section 251(f)(2) allows LEes with fewer tban two
percent of the nation's subscn"bet lines to petition a state commission for a suspension or
modification of any rcquiremcnts of sections 251(b) aud (c). Section 251(t) imposes a duty
on state commissions to make determinations under this section, and cstablisbes the criteria
aDd procedures for the state commissions to follow. In the NPRM, we tentatively concluded
that state commissions have the sole authority to make determinations UDder section 251(t).
In addition, we sought comment on whether we should issue guidelines to assist state .
commiIWions when they make determinations regarding exemptions, suspensions, or
modifications under section 251(t).

1250. Although subsections (t)(I) and (t)(2) both address the circumstaDces under
which an incumbent LEe could be relieved of duties otherwise imposed by section 251,
subsection 251(t)(2) also applies to non-incumbent LEes. The standard for clcterminiDg
whether to exempt a carrier under subsection 251(t)(1) is different from the standard for
dctennining whether to grant a suspension or modification under subsection (t)(2).
Subsection 25l(t)(l)(B) requires state commissions to determine that terminating a rural
exemption is consistent with the universal service provisions of the 1996 Act.3061 Subsection
251(t)(2)(A)(i) requires state commissions to grant a suspension or modification if it is
necessary to "avoid a significant adverse economic impact on users of telecommunications
services generally," and subsection 251(t)(2)(B) requires a suspension or modification to be

3lIID A rural telephone company is defiDeclu a local exchange carrier opentiDa entity to tile exte:Ilt that IUCb
entity "(A) provides common carrier service to any local exchange carrier study area that does not iDclude
either- (i) any incorporated place of 10.000 iDbIbitlDtl or mole. or lDy part thereof ..•; or (ii) any territory.
incorpora&ed or UDiDcorporaIed. iDcluded in an urbaniml area ..•; (8) provides telepboDe exchange service.
iDcludin& exchange access. to fewer thaD 50,000 access lines; (C) provides telephone exchange service to any
local exchange carrier study area with fewer thaD 100,000 access lines; or (D) has less thaD IS pen:eIlt of its
access lines in communities of more than SO.OOO on the date of enactment of the Telecommunications Act of
1996." 47 U.S.C. § IS3(37).

3061 The provision states. "the State commission sball termiDate the exemPtion if the request ... is
consistent with section 254 (~ther than subsections (b)(7) and (c)(I)(D) thereof)." 47 U.S.C. f 2S1(f)(1)(B).
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"consistent with the pUblic interest, convenience, and necessity. "3062 Although we address
these two subsections togetber, we bighli.ht iDstaDces in which we believe that differences in
statutory language require different treatment by state commissions.

1251. We discuss below issues raised by the commenters, and establish some rules
regarding the requirements of section 251(f) that we believe will assist state commissions as
they carry out their duties UDder section 251(f). For the most part, however, owe expect that
states will interpret the n:quiremcmts of section 251(f) through ru)em'king and adjudicative
procceclinp. We may in the future initiate a Notice of Proposed. RuJemaldna on certain
additional issues raised by section 251(f) if it appears that furtber action by the Commission
is warranted.

B. NEED FOR NATIONAL RULES

1. Comments

1252. Most state commissi0JJs3063 and some otber parties30M uaert that states should
have exclusive responsibility for the lUideUncs and determinations JDIde UDder this section.
Several commenters conteDd that any JUidelines the Commission might issue would be
useless, because generalized national guidelines could not take into ICCOUDt the variations
among states and amona individual LEes.3065 For example, the MUmesota IDdependent
Coalition argues that the additional grant of authority to states UDder section 214(e) confmns
that state commissions have the sole authority to make determinations UDder section
251(f).3066 A number of small telephone companies and associations of LEes advocate
mandatory nationallUles regarding implementation of section 251(f). They assert that such
rules would ensure that states carry out this provision in accordance with congressional

3llIl 47 U.S.C. I 251(f)(2).

:1lI61 See. e.g., Aluka CommiaaioD comments It 6; A1aNnM CoIlUDissioD comments It 33-34; California
Commission COlD1Dl!l1tSIt 46; IdIbo ('ommiuioa comments It 14; IUiDois Cmmnigion c:ommc::nts It 84;
LouisiaDa Commission comments It 22-23; Ohio CommiaaioD comments It 80; Orep Commission comments
It 31; PelmsylvaDia Commission comments It 42; Teus Commission COlD1Dl!l1ts It 34; WyomiDa Commission
COmments It 38-39.

30M Ad Hoc TelecommtmiclaicHls Users Committee CQIIlINPts It 11; AIJ.,TBL COmments It 16; CitizeDs
Utilities COIIUJIC!DtS It 34; Colorado Ind. Tel. Asa'n CQmmentI It 5-6; GVNW com...s It 42; GTE cnmmeatI
at 80; Home Tel. comments It 1; Dlinois Ind. Tel. Asa'n COnllMlts It 7;M~ Ind. Coalition col'lllN!lltllt
14; Ohio Consumers' Counsel reply It 25-26; PlcTel COID1Dl!I1tIIt 99; Puerto Rico Tel. reply It 16-17; Rural
Tel. Coalition comments at 11-15.

3Oli5 Minnesota Ind. Coalition COlD1Dl!l1ts It 14; Western Alliance COlD1Dl!l1ts It 7.

3llI6 Minnesota Ind. Coalition comments at 14.
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intent.3067 Some commenters favor a middle ground, claiming that non-mandatory guidcliDes
from the Commission would be helpful, but that maMatory requirements would conflict with
the Act's delegation to the states to make determinations under section 251(f).3OA

2. DIscussion

1253. We agree with parties, including small incumbent LEes, who argue that
dctcrmiDiDg whether a telephone company is entitled, pursuant to section 251(f), to
exemption, suspension, or modiflCltion of the requirements of section 251 generally should
be left to state commissions.3OIIi Requests made pursuant to section 251(f) seek to carve out
exceptions to application of the section 251 rules that we' are estabJjsbing in this proceeding..
We find that Congress intended the section 251 requirements, aDd the Commission's
implementing roles thereunder, to apply to all carriers throughout the country, except in the
circumstaD:-es delineated in the statute. We find conviDcing assertions that it would be an
overwhelming task at this time for. the Commission to try to anticipate aDd establish national
roles for determining when our generally-applicable roles should not be imposed upon
carriers. Therefore, we establish in this Order a very limited set of rules that will assist
states in their application of the provisions in section 251(f).

1254. Many parties have proposed varying iDterpretatioDs of the provisions in section
251(f), and have asked for Commission determination or a statement of agreement. Because
it appears that many parties welcome some guidance from the Commission, we briefly set
forth our interpretation of certain provisions of section 251(f). Such statements will assist
parties and, in particular, state commissions that must make determinations regarding
requests for exemption, suspension, and modification.

c. APPLICATION OF SECTION 251(0

1. Comments

1255. Some commenters urge the Commiuion to require states to grant exemptions,
suspensions, or modifications only on a case-by-case basis, and only to the extent warranted
by the particular circumstances. They ask the Commission to prohibit states from granting

3lI67 Anchorage Tel.Utility COIlllMDtS at 2-4; Bay Springs, et al. COIlllMDtS at 10; CcoteDnial Cdlular Corp.
comments at 12; Alaska Tel. Ass'n comments at 6; Matanuska Tel. Ass'n comments at S; USTA comments at
87-93.

.. Kentucky Commission comments at 7; Anchorage Tel. Utility comments at 4. Several panies argue that
any federal action should not be mandatory. Ohio CommiJaion comroenu at 80; CitizeuJ Utilities comments at
33; Colorado Ind. Tel. Ass'n comments at 6; Rural Tel. Coalition reply at 18-19.

., See, t.g., Minnesota Ind. Coalition comments at 14; Rural Tel. Coalition COIDJl1l!lltS It 11.
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broad-scale or generalized exemptions, suspensions or modifications.3O'JO AT&T araues that,
to ensure that states do not allow LBCs to avoid the regulatory and policy framework that
Cemaress has mandated, the Commission should clarify that states must DIl'I'Owly tailor
suspensions and modificatiODS to protect against specific, identifiable barm.3071

Telecommunications Carriers for Competition and GCI argue that section 251(t) allows states
to delay imposing the requirements UDder section 251(b) and (c), but it does not allow states
to protect LBCs from those requirements iDdefiDitely.JOn In tapODSe, Rural Tel. Coalition
and SNBT state that, while the term _suspensions" could be iDrerpreted u a1lowiDa a time
delay in implementation, the Iddition of the term ImodificatioDs" allows states to let more
broadly.3073 SNBT favors aIlowiDa the states -broad 'cli.screti.on to cbaDae the D8tUre of any
requirement imposed by subsections (b) and (C).II3074 USTA 8l'JUeS that states should nofbe
permitted to elimimte all exemptions for all carriers.3075

1256. A munber of parties allele that the Commission Ihould encourage or require
states to establish a legal~ that the LEe &eeJring an exemption, suspension, or
modification must prove to the state comndssion that such request is merited UDder the
criteria set forth in section 251(t). AT&T araues that a carrier petitioning for IUIpeDIion or
modification UDder section 251(t)(2) should be obliged to clemoDsttate that lithe application to
it of the [s]ection 251(b) or (c) obligations that are the subject of its petition would inflict
substantial barm on the LBC aDd customers in its territories that would not be inflicted on
larger LBCs aDd customers in 1beir territories."J076 SCBA asserts that the burden should be
upon the incumbent LEe, which has stroDg disiDcentives to promote competitive eDtty.3077

Local excbaDge carriers contend, on the other haDd, that the party maJcin& a request under
section 251(b) or (c) should have to prove that an exemption, suspension, or modification is
not justified. For example, TeA, Inc. argues that, because of the hiah cost of providing
telephone service in rural areas, competing carriers should be required to prove that

JlnlI S., e.,., Centenni.1 Cellular CoIp. comments It 16; NCTA collllDfmts It 64; Vanpard reply It 21-22.

JIm AT"T comlllC!!!ltS It go.93; tIaXIrd Obio Consumen' CouDae1 reply It 26.

.m GCI comDMmts It 16-19; TCC collllDfmts It 51-53, reply It 28.

JlJ73 Rural Tel. Coalition reply It 19-20; SNET comments It 36-37.

JaN SNET comments It 36-37.

JD7S USTA COll1JMlJts It 87; Cmtinemal comments It 17 (citiDg ICtions of New Hampshire IIId CoImecticut
Commissions); Rural Tel. Coalition reply It 25.

30M AT"T c:omments It 92-93; contra CinciJmati Bell reply It 14; PlcTel reply It 41; SNET n:ply It 8;
USTA reply It 35-36.

!I1T1 SCBA comments It 17.
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