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slow negotiations would outweigh the benefits they would derive from being able to choose
among terms of publicly filed agreements. Unbundled access to agreement provisions will
enable smaller carriers who lack bargaining power to obtain favorable terms and conditions ­
including rates - negotiated by large IXCs, and speed the emergence of robust
competition.3201

1314. We conclude that incumbent LECs must permit third parties to obtain access
under section 252(i) to any individual interconnection, service, or network element
arrangement on the same terms and conditions as those contained in any agreement approved
under section 252. We find that this level of disaggregation is mandated by section 252(a)(I),
which requires that agreements sba1l include "charges for intercoDDection and each service or
network element included in the agreement," and section 251(c)(3), which requires incumbent
LECs to provide "non-discriminatory access to network elements on an unbundled basis." In
pnctical terms, this means that a carrier may obtain access to individual elements such as
unbuDdled loops at the same rates, terms, and conditions as contained in any approved
agreement. We agree withALTS that such a view comports with the statute, and lessens the
concerns of carriers that argue that unbundled availability will delay negotiations.

1315. We reject GTE's argument that section 252(i)'s sta1eIIlent, that requesting
carriers must receive individual elements "upon the same terms and CODditions" as those
contained in the agreement, precludes unbundled availability of iDdividual elements. GTE's
II'JUDlCttt fails to give meaning to Congress's distinction between agreements and elements,
and ignores the 1996 Act's prime goals ofnondiscrimiDator treaDnent of cmiers and
promotion of competition. Instead, we conclude that the "same terms and conditions" that an
incumbent LEC may insist upon sba1l relate solely to the individual interconnection, service,
or element being requested under section 252(i). For instance, where an incumbent LEe and
a new entrant have agreed upon a rate contained in a five-year agreement, section 252(i) does
not necessarily entitle a third party to receive the same rate for a three-year commitment.
Similarly, that one carrier has negotiated a volume discount on loops does not automatically
entitle a third party to obtain the same rate for a smaller amount of loops. Given the primary
purpose of section 252(i) of preventing disaimiDation, we require incumbent LEes seeking to
require a third party agree to certain terms and conditions to exercise its rights under section
252(i) to prove to the state commission that the terms and conditions were legitimately related
to the purchase of the individual element being sought. By contrut, incumbent LECs may
not require as a "same" term or condition the new entrant's agreement to terms and conditions
relating to other interconnection, services, or elements in the approved agreement. Moreover,
incumbent LEC efforts to restrict availability of interconnection, services, or elements under
section 252(i) also must comply with the 1996 Act's general nondiscrimination provisions.
See Section VII.d.3.

DII Su Regulatory Flexibility Act,S U.S.C. II 601 et seq.
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1316. We further conclude that section 2S2(i) entides all parties with interconnection
agreements to "most favored Dation" status regardless of whether they include "most favored
nation" clauses in their agreements. Congress's command under section 2S2(i) was that
parties may utilize any individual interconnection, service, or element in publicly filed
interconnection agreements and incorporate it into the terms of their interconnection
agreement. This means that any requesting cmier may avail itself of more Idvaatageous
tams and conditions subsequently negotiated by any other carrier for the same individual
interconnection, service, or element once the subsequent agreement is filed with, and approved
by,· the state commission. We believe the approach we adopt will maximize competition by
ensuring that carriers' obtain access to terms and elements on a DOndiscrimiDatory basis.

1317. We find that section 2S2(i) permits differential treatment based on the LEC's
cost of serving a carrier. We further observe that section 2S2(d)(l) requires that unbundled
element rates be cost-based, and sections 2SI(c)(2) and (c)(3) require incumbent LECs to
provide only technica1ly-feasible forms of interconnection and access to unbuDdled elements,
while section 2S2(i) numdates that the availability of publicly-filed apeements be limited to
carriers willing to accept the same terms and conditions IS the carrier who JIeIOtiated·the
original agreement with the incumbent LEe. We conclude that these provisioDs, read
together, require that publicly-filed agreements be made available ouly to CIIl'rias who cause
the incumbent LEe to incur no greater costs than the carrier who originally neaotiatecl the
agreement, so as to result in an interconnection arrangement that is both cost-hued and
technically feasible. However, as discussed in Section VII regardiDa discrimination, where an
incumbent LEC proposes to treat one carrier differendy than another, the incumbent LEC
must prove to the state commission that that differential treatment is justified based on the
cost to the LEe of providing that element to the cmier.

1318. We conclude, however, that section 2S2(i) does DOt permit LEes to limit the
availability of any individual interconnection, service, or network element only to those
requesting carriers serving a comparable class of subscribers or providing the same service
(i.e., local, access, or interexchange) IS the origiDal party to the agreement In our view, the
class of customers, or the type of service provided by a carrier, does not necessarily bear a
direct relationship with the costs incurred by the LEC. to interconnect with that carrier or on
whether interconnection is technically feasible. Accordingly, we conclude that an
interpretation of section 2S2(i) that attempts to limit availability by class of customer served
or type of service provided would be at odds with the language and structure of the statute,
which contains no such limitation.

1319. We agree with those commenters who suggest that agreements remain available
for use by requesting carriers for a reasonable amount of time. Such a rule addresses
incumbent LEC concerns over technical incompatibility, while at the same time providing
requesting carriers with a reasonable time during which they may benefit from previously
negotiated agreements. In addition, this approach makes economic sense, since the pricing
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and network configuration choices arc likely to change over time, as several commenters have
observed. Given this reality, it would not make sense to permit a subsequent carrier to
impose an agreement or term upon an incumbent LEC if the teclmical requirements of
implementing that agreement or term have changed.

1320. We observe that section 252(h) expressly provides that state commissions
maintain for public inspection copies of intereoDDeCtion agreements approved UDder section
252(t). We therefore decline Jones·lntercable's sugestion that we require carriers to file
agreements at the FCC, in addition to section 252(h)'s tiliDg requirement. However, when the
Commission performs the state'·s responsibilities under section 252(e)(5), pIl'ties must file
their agreements with the CommiS$ion, as well as with the state commission.32CI9

1321. We further conclude that a carrier 'CJ"kjog interconnection, Mtwork elemeot.s, or
services pursuant to section 2S2(i) need not make such requests pursuant to. the procedures for
initial leCtion 251 requests, but sball be permitted to obtain its ItatUtDIy rights on an expedited
basis. We find that this iDterpretation furthers Congress's stated goals of opening up local
markets to competition and permitting interconnection on just, reasonable, and
nondiscriminator terms, and that we should adopt measures that ensure competition occurs as
quickly and efficiendy as possible. We conclude that the noncliscrimiDat, pro-competition
purpose of section 152(i) would be defeated were requesting carriers required to UDderao a
lengthy negotiation and approval process pursuant to section 251 before being able to utilize
the terms of a previously approved agreement Since agreements sball necessarily be filed
with the states pursuant to section 252(h), we leave to state commissions in the first instance
the details of the procedures for making agreements available to requesting carriers on an
expedited basis. Because of the importance of section 252(i) in preventing discrimination,
however, we conclude that carriers seeking remedies for alleged violations of section 252(i)
shall be permitted to obtain expedited relief at the Commission, including the resolution of
complaints under section 208 of the Communications Act, in addition to their state remedies.

1322. We conclude as well that agreements negotiated prior·to madmeDt of the 1996
Act must be available for use by subsequent, requesting carriers. Section 2S2(i) must be read
in conjunction with section 252(a)(I), which clearly states that "agreement" for purposes of
section 252, "includ[es] any interconnection agreement negotiated before the date of
enactment ....,,3210 We conclude that this language dem.oDstrates that CoDgrell intended
252(i) to apply to agreements negotiated prior to enactment of the 1996 Act and approved by
the state commission pursuant to section 252(e), as well as those approved under the section
2511252 negotiation process. Accordingly, we fmd that agreements negotiated prior to

- 3D We note section 22.903(d) of our mles, which remains in effect, requires 1be BOCa to file with • their
interconnection agreements with their affiliated cellular provideD. 47 C.P.R. § 22.903(d).

3210 47 U.S.C. § 152(a)(1).
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enactment of the 1996 Act must be disclosed publicly, and be made available to requesting
telecommunications carriers pursuant to section 252(i). '

1323. We also find that section 252(i)·applies to interconnection agreements between
adjacent, incumbent LECs. We note that section 252(i) requires a local exchange carrier to
make available to requesting telecommunications carriers "any interconnection service, or
network element provided under an agreement approved under this section . .••"3211 The
plain meaning of this section is that any interconnection agreement approved by a state
commission, including one between adjacent LECs, must be made available to requesting
carriers pursuant to section 252(i). Requiring availability of such agreements will provide
new entrants with a realistic benchmark upon which to base negotiations, and this will further .
the Congressional purpose of increasing competition. As stated in Section m of this Order,
adjacent, incumbent LEes will be given an opportunity to renegotiate such agreements before
they become subject to section 252(i)'s requirements. In Section ill, we also consider, and
reject, the Rural Tel. Coalition's argument that making agreements between adjacent, non­
competing LECs available under section 252 will have a detrimental effect on small, rural
carriers. See Section In, supra.

3111 47 U.S.C. I 252(i) (emphasis supplied).

629



............ 1 ,

Federal C()IDJDUDjeations Commission 96-325

xv.
FINAL REGULATORY FLEXIBn.JTY ANALYSIS

1324. As required by Section 603 of the Replatory Flexibility Act (RFA), 5 U.S.C.
§ 603, an Initial Regulatory Flexibility Analysis (lRFA) was incorporated in the NPRM. The
Commission sought written public comment on the proposals in the NPRM. The
Commission's Final Regulatory Flexibility Analysis (FRFA) in this Order conforms to the
RFA, as amended by the Contract With America Advancement Act of 1996 (CWAAA),
Pub. L. No. 104-121, 110 Stat. 847 (1996).3212

It.. Need for and· ObJectiva of thiI Report
and Order and the Rula Adopted Herein

1325. The Commiaion, in compliance with section2S1(dXl) of the Communications
Act of 1934, as amended by the Telecommunications Act of 1996 (the 1996 Act),
promulgates the rules in this Order to ensure the prompt implementation of sections 251 and
252 of the 1996 Act, which are the local competition provisions. Congress sought to establish
through the 1996 Act "a pro-competitive, de-regulatory national policy framework" for the
United States telecommunications industry.3213 Three principal goals of the telephony
provisions of the 1996 Act are: (1) opening local exchange and exchange access markets to
competition; (2) promoting increased competition in telecommunications markets that are
already open to competition, particularly long distance services markets; and, (3) reforming
om system of universal service so that universal service is preserved and advanced as local
exchange and exchange access markets move from monopoly to competition.

1326. The rules adopted in this Order implement the first of these goals - opening
local exchange and exchange access marketS to competition. The objective of the rules
adopted in this Order is to implement as quickly and effectively as possible the national
telecommunications policies embodied in the 1996 Act and to promote the development of
competitive, deregulated markets envisioned by CongreSS.3214 In doing so, we are mindful of
the balance that Congress struck between this goal of bringing the benefits of competition to
all consumers and its concern for the impact of the 1996 Act on small incumbent local
exchange carriers, particularly rural carriers, as evidenced in section 251(f) of the 1996 Act

3112 Subtitle n of the CWAM is -The SIDIll BUIiDess Regu1atoIy Eufcm:emem Faimess Act of 1996­
(SBREFA), codified at S U.S.C. § 601 et seq.

3113 S. Conf. Rep. No. 230, l04th Cong., 2d Seas. 1 (1996).

3114 14.
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1327. Summary o/the Initial Regulatory Flexibility Analysis (lRFA). In the NPRM,
the Commission performed an IRFA.nts In the IRF~ the Commission found that the rules it
proposed to adopt in this PJ'OCA"A'l"ing may have a significant impact on a substantial number of
small business as defined by section 601(3) of the RFA. The Commission stated that its
regulatory flexibility analysis was inapplicable to incumbent LECs because such entities are
dominant in their field of operation. The Commission noted, however, that it would take
appropriate steps to ensure that. the special circumstances of smaller incumbent LEes are
carefully CODSidered in our rulemaking. The Commission also found that the proposed rules
may overlap or contlict with the Commission's Part 69 access charge and Expanded
Interconnection rules. Finally, the IRFA solicited comment on alternatives to our proposed
rules that would minimi~ the impact on small entities consistent with the objectives of this
proceeding.

1. Treatment of Small LEeI

1328. Commats. The Small Business Administration (SBA), the Rural Telephone
Coalition (Rural Tel. Coalition), and CompTel maintain that the Commission violated the
RFA when it failed to include small incumbent LECs in its IRFA without first consulting
SBA to establish a definition of "small business."32t6 Rural Tel. Coalition and CompTel also
argue that the Commission failed to explain its statement that "incumbent LEes are dominant
in their field of operation" or how that finding was reached.3217 Rural Tel. Coalition states
that such an analysis of the market power of incumbent LECs is necessary because incumbent
LEes are now facing competition from a variety of sources, including wireline and wireless
carriers. Rural Tel. Coalition recommends that the Commission abandon its determination
that all incumbent LECs are dominant, and perform regulatory flexibility analysis for
incumbent LEes ~ving fewer than 1500 employees.3211

1329. Discussion. In essence, SBA and Rural Tel. Coalition argue that we exceeded
our authority WIder the RFA by certifying all incumbent LEes as dominant in their field of
operation, and concluding on that basis that they are not small businesses under the RFA.
SBA and Rural Tel. Coalition contend that the authority to make a size determination rests

3115 NPRM at paras. 274-287.

3116 SBA RFA comments at 3-5; Rural Tel. Coalition reply at 38-39; CompTel reply It 46.

3117 Rural Tel. Coalition reply at 39; CompTel reply at 46.

nil Rural Tel. Coalition reply at 40.

631



III,tiI •...,•. _,..J.i...., ...~ •._.... IIIllIl.llJllJ IUd.JLfim dU •. 1 .

Federal Communications Commission 96-325

solely with SBA and that, by excluding a group (small incumbent LECs) from coverage under
the RFA, the Commission made an unauthorized size determination.3219 Neither SBA nor
Rural Tel. Coalition cites any specific authority for this latter proposition.

1330. We have found incumbent LECs to be "dominant in their field of operation"
since the early 1980's, and we consistently have certified under the RFAJ220 that incumbent
LECs are not subject to regulatory flexibility analyses because they are DOt SlDI1l
businesses.3221 We have made similar determiDatioDs in other areas.3222 We recognize SBA's
special role and expertise with regard to the RFA, and intend to continue to coDSUlt with SBA
outside the context of this proceeding to ensure that the Commission is fully implemeoDng the
RFA. Although we are not fully persuaded on the basis of this record that our prior practice
bas been incorrect, in light of the special concerns raised by SBA and Rural Tel. Coalition in
this proceeding, we will, nevertheless, include small incumbent LEes in this FRFA to remove
any possible issue of RFA compliance. We, therefore, need DOt address Rural Tel. Coalition's
arguments that incumbent LECs are not dominant3223

2. Other IuDa

1331. Commmts. Parties raised several other issues in reipOnIC to the Commission's
IRFA in the NPRM. SBA and CompTel contend that commeatcn should not be required to
separate their comments on the IRFA from their comments on the other issues raised in the
NPRM.mt SBA maintains that separating RFA comments and ctiacussion from the rest of the
comments "isolates" the regulatory flexibility aDa1ysis from the remainder of the discussion,
thereby handicapping the Commission's analysis of the impact of the proposed rules on small
businesses.3225 SBA further suggests that OlD' IRFA failed to: (1) give an adequate

S219 SBA RFA comments at 4-5 (citing 15 U.S.C. 1632(a)(2»; Run! Tel. CoaIitioD npIy at 38.

mo Sft 5 U.S.C. 1605(b).

mt Sft. e.g., EJpad«l Intm:Dllll«:tioft with LtH:tM T.",.,.~ FIIdUtia, SuppJemealll Notice of
PropoIed Rulemakin&, 6 FCC Red 5809 (1991); MTS DIIIlWAn MII1tII Stnu:tIn, Report IUd Order, 2 FCC
Red 2953,2959 (1987) (citing MTS DIIIlWAn MtuIrs Stnu:tllre, 1bird Report IUd Order, 93 F.C.C.2d 241,
338-39 (1983».

3m Su, e.g., III the Matt.,. of ImplmtaIQIion ofS«titms olIM QJbk TclnUion ConsIuIwr Prot«tion Act
of 1992: RIlle Rtgldtztioll. Sixth Repon and Order and Eleventh Order on Rec:oDaidentioD, 10 FCC Red 7393,
7418 (1995).

sm Rural Tel. Coalition reply at 39-40.

m4 SBA RFA COIlllMDlS at 2-3, CompTel reply at 46.

ms Id.
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description of the projected reporting, recordkeeping, and other compliance requirements of
the proposed rules, including an estimate of the classes of small entities that will be subject to
the requirement and the professioual skills necessary to prepare such reports or records;3226 and
(2) describe significant alternatives that minimiR the significant economic impact of the
proposal on small entities, including exemption from coverage of the rule.3227 SBA also
asserts that none of the alternatives in the NPRM is designed to minimize the impact of the
proposed rules on small businesses.

1332. The Idaho Commission argues that the Commission's rules will be devised for
Jarae carriers and therefore will be "de facto burdensome" to Idaho's incumbent LECs and
probably to potential new entrants, which may be small companies.3221 Therefore, Idaho
requests that state commissions be permitted flexibility to address the .impacts of OlD' rules on
smaller incumbent LECs.

1333. The Small Cable Business Association (SCBA) contends that the Commission's
IRFA is inadequate became it does not state that small cable companies are IIDODI the small
entities affected by the propOsed rules.3229 In its comments on the IRFA, SCBA refers to its
proposal that the Commission establish the following national standards for small cable
companies: (1) the definition of "good faith" negotiation; (2) the development of less
burdensome arbitration procedures for interconnection and resale; (3) the desiguation of a
small company contact person at incumbent LEes and state commissions; and (4) the
application of section 2S1(f) of the 1996 Act.3230

1334. Discawion. We disagree with SBA's assessment of our IRFA. Although the
IRFA referred only generally to the reporting and recordkeeping requirements imposed on
incumbent LECs, our Federal Register notice set forth in detail the general reporting and
recordkeepingrequirements as part of our Paperwork Reduction Act statement.3231 The IRFA
also sought comment on the many alternatives discussed in the body of the NPRM, including
the statutory exemption for certain rural telephone companies.3232 The numerous general

m6 SBA RFA comments at S-6, citing S U.S.C. 1603(b)(4).

m7 SBA RFA COllUlM!Dts at 7-8, drillg 5 U.S.C. 1603(e).

:ma Idaho Commission comments at 15.

SZ29 SCBA RFA COllUlM!Dts at 1.

mo Id. at 1-2.

3231 NPRM, at para. 283 (reI. Apr. 19, 1996), IlDtIlJItUizal at 61 Fed. Reg. 18311, 18312 (Apr. 25, 1996).

3232 47 U.S.C. § 251(f).

633



..•...,J....,...... IIIillI JIJIU IJ Jll.JLnllJili, dU 1 . , .... , ~,---...I.I ---.lill-....

Federal Communications Commission 96-325

public comments concerning the impact of our proposal on small entities in response to the
NPRM, including comments filed directly in response to the IRFA,3233 enabled us to prepare
this FRFA. Thus, we conclude that the IRFA was sufficiently detailed to enable parties to
comment meaninafu11y on the proposed rules and, thus, for· us to prepare this FRFA. We
have been working with, and will continue to work with SBA, to ensure that both our IRFAs
and FRFAs fully meet the requirements of the RFA.

1335. SBA also objects to the NPRM's requirement that responses to the IRFA be
filed .UDder a sepII'8te and distinct beading, and proposes that we integrate RFA comments
into the body of aeneral comments on a rule.32M Almost since the adoption of tile RFA, we
have requested that IRFA comments be submitted under a sepII'8te and distinct beading.323S

Neither the RFA nor SBA's rules prescribe the manner in which comments may be submitted
in response to an IRFA3236 and, in such circumstances, it is well established that an
administrative agency can structure its proceedings in any 1'IUlDIlCI' that it concludes will enable
it to fulfill its statutory duties.3237 Based on our put practice, we find that separation of
comments responsive to the IRFA facilitates our preparation of a compulsory summary of
such comments and our responses to them, as required by the RFA. Comments on the impact
of our proposed rules on small entities have been intearated into our analysis and
consideration of the final rules. We, therefore, reject SBA's lfBUIDent that we improperly
required commenters to include their comments on the IRFA in a aepIfIte section.

1336. We also reject SBA's assertion that noDe of the alternatives in the NPRM is
designed to minimiu the impact of the proposed rules on small businesses. For example, we
proposed that incumbent LECs be required to otTer competitors access to unbundled local
loop, switching, and 1ranspOrt facilities.323I These proposals permit potential competitors to
enter the market by relying, in part or entirely, on the incumbent LEC's facilities. Reduced
economic entry 'burien are designed to provide reasonable opportunities for new entrants,
particularly small entities, to enter the market by minimizing the initial investment needed to

sm SBA RFA CO""'ftltS; Rural Tel. Coalition reply at 38-11; Idaho Commiuion CO!!lllM!Dts at IS; SCBA
RFA CO""'ftltS; CompTel reply at 45-46.

3DI SBA RFA corrunents at 2.

ms Su, e.g., Inquiry into 1M Devdo]HMIII ofReguJlllory PoUcy in Regtml to Dir«:l BrotIdctIIt Slltellita,
Notice of Proposed Policy Statement and RuJcmaking, 86 F.e.e.2d 719, 755 (1981).

m6 Su S u.s.e. § 603 (lRFA requirementa).

32S'7 Su Vennont YGIIkee NIU:l«u Power Corp. v. NiIlIUGl Raourca Defense CofIIIdl, life., 435 U.S. 519,
S24-25 (1978), citing FCC v. SChreiber, 381 U.S. 279, 290 (1965) and FCC v. Pottsville BrotIdcmting Co., 309
U.S. 134, 138 (1940).

me NPRM paras. 94-97.
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begin providing service. In addition, we believe section 251(t) and our rules provide states
with significant flexibility to "deal with the needs of individual companies in light of public
inttRst concerns," as requested by the Idaho Commission. With regard to the potential
burdens on small entities other than incumbent LECs, we believe our rules permit states to
structure arbitration procedures, for example, in ways that minimiu filing or other burdens on
new entrants that are small entities.

1337. We also disagree with SCBA's assertion that the IRFA was deficient because it
did not identify small cable operators as entities that would be affected by the proposed rules.
The IRFA in the NPRM states: "lnsofar as the proposals in this Notice apply to
telecommunications camers other than incumbent LECs (generally intr:rexchIDae camers and
new LEC entrants), they may have a significant implCt on a substantial number of small
entities."3239 The phrase "new LEe entrants" clearly encompasses small cable operators that
become providers of local exchange service. The NPRM even identifies cable operators as
.~_1 3240poLmlLUII new entrants.

1338. We agree with SCBA's argument that the Commission should identify certain
minimum standards to provide guidance on the .requirement that parties neaotiate in aood
faith.3241 As discussed in Section In.B, we conclude that we should establish minimmn
standards that will offer parties guidance in determinina whether they are actina in good faith.
We believe that these minimum standards address SCBA's assertion that federal guidelines for
good faith neaotiations may be particularly important for small entities because unreasonable
delays in negotiations could represent an entry barrier for small entities.,

1339. We also agree with SCBA's recommendation that we should establish
guidelines for the application of section 251(1) regarding exemptions, suspensions, and
modifications of our rules aoverning interconnection with rural cmiers. As discussed in
section XII.B, we find that a rural incumbent LEC should not be able to obtain an exemption,
suspension, or modification of its obligations under section 251 unless it offers evidence that
the application of those requirements would be likely to cause injury beyond the financial
harm typically associated with efficient competitive entry. We are also persuaded by the
suggestion of SCBA and others that incumbent LECs should bear the burden of showing that
they should be exempt pursuant to section 251(t)(1) from national interconnection
requirements. We believe that this fmding is consistent with the pro-competitive goals of the
1996 Act and our determination in Section XII that Congress did not intend to withhold from
consumers the benefits of local telephone competition that could be provided by small entities,

m9 NPRM para. 277.

3Z4O NPRM para. 6.

3241 This good faith requirement is found in 47 U.S.C. f 2S1(c)(1).
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such as small cable operators.

1340. We do not adopt SCBA's proposal to establish abbreviated arbitration
procedures.3241 Most commenters oppose adoption of federal rules to lovern state mediation
and arbitration proceedings. As set out in Section XIV.A, we conclude that state commissions
are better positioned to develop rules for mediation and arbitration that support the objectives
of the 1996 Act. The rules we adopt in Section X1V.A apply only where the Commission
assumes a state commission's responsibilities pursuant to section 2S2(eXS). States may
develop specific mcuures that address the concerns of small entities participatina in mediation
or arbitration, as suuested by SCBA. In addition, althouah we do not specitica1ly
incorporate SCBA's request that the Commission designate a "small COJDPIDY contact person
at incumbent LECs and state commiuions,"3243 we find that a refusal throupout the
negotiation process to desipate a representative with authority to make bindjna
representatioDS on behalf of the party, and thereby silnificantly delay resolution of issues,
would constitute failure to negotiate in good faith. Therefore, we conclude that the potential
benefits of SCBA's proposal are achieved by our determination that the failure of an
incumbent LEC to desipate a person authorized to bind his or her COJDPIDY in neaotiatioDS is
a violation of the 1000 faith obligation of section 251.

c. DescriptioD and Eltimatea of tbe Number of
SmaU EDtities Affected by tbis Report and Order

1341. For the purposes of this Order, the RFA defines a "small business" to be the
same as a "small business concern" Wlder the Small Business Act, IS U.S.C. § 632, unless the
Commission bas developed ODe or more definitions that are appropriate to its activities.3244

Under the Small Business Act, a "small business concern" is one that: (l) is independently"
owned and operated; (2) is not domiDant in its field of operation; and (3) meets any additiODal
criteria established by the Small Business Administration (SBA).3245 SBA bas defined a small
business for Standard lDdustrial Classification (SIC) categories 4812 (Radiotelephone
Communications) and 4813 (Telephone Communications, Except Radiotelephone) to be small
entities when they have fewer than I,Soo employees.3246 We first discuss generally the total

»a SCBA RFA c:omments II 1-2.

sao SCBA RFA c:omments 112.

3M4 Su 5 U.S.C. 1601(3) (iDcorporating by reference the defiDition of -amall business c:oacem- in 5
U.S.C. 1 632).

JICS 15 U.S.C. 1632. Set, t.g., Brown Trtmspon Truc:1cloD4, Inc. \I. Southma Wipm, Inc., 176 B.R. 82
(N.D. Ga. 1994).

:au 13 C.F.R. § 121.201.
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number of small telephone companies falling within both of those SIC categories. Then, we
discuss the number of small businesses within the two subcategories, and attempt to refine
further those estimates to correspond with the categories of telephone companies that are
commonly used under our rules.

1342. Cousistent with our prior practice, we shall continue to exclude small
iDcum.bent LECs from the definition of a small entity for the purpose of this FRFA.
Nevertheless, as mentioned above, we include small incumbent LECs in our FRFA.
Accordingly, our use of the terms "small entities" and "small businesses" does not encompass
"small incumbent LEes." We use the term "small incumbent LECs" to refer to any
incumbent LECs that arguably might be defined by SBA as "small business concerns."3247

1. Telephone Companies (SIC 481)

1343. TotDl Number ofTelephone Companies Affected. Many of the decisions and
rules adopted herein may have a significant effect on a substantial number of the small
telephone companies identified by SBA. The United States Bureau of the Census ("the
Census Bureau") reports that, at the end of 1992, there were 3,497 firms enppd in providing
telephone services, as defined therein, for at least one year.3

• This number contains a variety
of different categories of carri~ including local exchange carriers, interexchange carriers,
competitive access providers, cellular carriers, mobile service carriers, operator service
providers, pay telephone operators, PCS providers, covered SMR providers, and resellers. It
seems certain that some of those 3,497 telephone service firms may not qualify as small
entities or small incumbent LECs because they are not "independently owned and
operated."3249 For example, a PCS provider that is affiliated with an interexchange carrier
baving more than 1,500 employees would not meet the definition of a small business. It
seems reasonable to conclude, therefore, that fewer than 3,497 telephone service firms are
small entity telephone service firms or small incumbent LECs that may be affected by this
Order.

1344. Wireline Carriers and Service Providers. SBA bas developed a definition of
small entities for telephone communications companies other than radiotelephone (wireless)
companies. The Census Bureau reports that, there were 2,321 such telephone companies in
operation for at least one year at the end of 1992.3150 According to SBA's derwtiOD, a small

3347 Set 13 C.F.R. f 121.210 (SIC 4813).

:D4I United States Department of Commerce, Bureau of the ceuus, 1992 Qnsus ofTrtuupoTtlltion,
Communications, and UtiUtits: EstDblishmtnt and Firm Sizto at Firm Size 1-123 (1995) (1992 c.au).

:D49 15 U.S.C. f 632(a)(1).

3250 1992 CtlUUS, supra, at Firm Size 1·123.
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business telephone company other than a radiotelephone company is one employing fewer
than 1,500 persons.32S1 All but 26 of the 2,321 non-radiotelephone companies listed by the
Census Bureau were reported to have fewer than 1,000 employees. Thus, even if all 26 of
those companies had more than 1,500 employees, there would still be 2,295 non­
radiotelephone companies that might qualify as small entities or small incumbent LECs.
Although it seems certain that some of these carriers are not indepeDdeDtly owned and
operated, we are unable It this time to estimate with greater precision the number ,of wireline
carriers and service providers that would qualify as small busiDess concems UDder SBA's
definition. Consequently, we estimate that there are fewer than 2,295 small'entity telephone
communications companies other than radiotelephone companies that may be affected by the
decisions and rules adopted in this Order.

1345. Local &change Cilrriers. Neither the Commission nor SBA bas developed a
definition of small providers of local excbange services (LECs). The closest applicable
definition under SBA rules is for telephone communications companies other than
radiotelephone (wireless) complDies. The most reliable source of information regardina the
number of·LECs·nationwide of which we are aware appears to be the data that·we collect
annually in connection with the Telecommunications Relay Service (TRS). According to our
most recent data, 1,347 companies reported that they were engaged in the provision of local
excbange services.3252 Although it seems certain that some of these carriers are not
independemlyowned and operated, or have more than 1,500 employees, we are unable It this
time to estimate with greater precision the number of LECs that· would qualify as small
business concerns under SBA's definition. Consequently, we estimate that there are fewer
than 1,347 small incumbent LECs that may'be affected by the decisions and rules adopted in
this Order.

1346. InterfJ%Change Cilrriers. Neither the Commission nor SBA has developed a
definition of small entities specifically applicable to providers of interexcbange services
(!XCs). The closest applicable definition under SBA rules is for telephone communications
companies other than radiotelephone (wireless) companies. the most reliable source of
information regarding the number of IXCs nationwide of which we are aware appears to be
the data that we collect annually in connection with TRS. According to our most recent data,
97 companies reported that they were engaged in the provision of interexcbange services.32S3

Although it seems certain that some of these carriers are not independently owned and

S2S1 13 C.F.R. 1121.201, StaDdard Industrial ClaaIifiCltion (SIC) Code 4812.

S2S2 Federal Qmnmmicationa Commission, CCB, Industry ADalyaiJ Division, Td«:oIMuuUCtIIiDIu 1""'"
~: TRS Fund Wol'bheet Dala, Tbl. 21 (Average Total Telecommunications Revenue Reponed by Clus
of Carrier) (Feb. 1996) (TRS Worbheet).

3m 14.
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operated, or have more than 1,500 employees, we are unable at this time to estimate with
greater precision the number of IXCs that would qualify as small business concerns under
SBA's definition. Consequently, we estimate that there are fewer than 97 small entity IXCs
that may be affected by the decisions and rules adopted in this Order.

1347. Competitive ACC,SS Providers. Neither the Commission nor SBA bas developed
a definition of small entities specifically applicable to providers of competitive access services
(CAPs). The closest applicable definition under SBA rules is for telephone communications
companies other than radiotelephone (wireless) companies. The most reliable source of
information regardina the number· of CAPs nationwide of which we are aware appears to be
the data that we collect annually in connection with the TRS. According to our most recent
data, 30 companies reportec:I that they iwere engaged in the provision of competitive access
services.32S4 AIthouP it seems certain that some of these carriers are not independently
owned and Opel_ or have more than 1,500 employees, we are unable at this time to
estimate with pater pzecision the number of CAPs that would qualify as IIDI1l business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 30
small entity CAPs that may be affected by the decisions and rules adopted in this Order.

1348. Operator Service Providers. Neither the Commission nor SBA has developed a
definition of small entities·specifically applicable to providers of operator services. The
closest applicable definition under SBA rules is for telephone communications companies
other than radiotelephone (wireless) companies. The most reliable source of information
regarding the number of operator service providers nationwide of which-we are aware appears
to be the data that we collect annually in connection with the TRS. According to our most
recent data, 29 companies reported that they were engaged in the provision of operator
services.3255 Although it seems certain that some of these companies are not independently
owned and operated, or have more than 1,500 employees, we are unable at this time to
estimate with greater precision the number of operator service providers that would qualify as
small business concems under SBA's definition. Consequently, we estimate that there are
fewer than 29 small entity operator service providers that may be affected by the decisions
and rules adopted in this Order.

1349. Pay Telephone Operators. Neither the Commission nor SBA has developed a
definition of small entities specifically applicable to pay telephone operators. The closest
applicable definition under SBA rules is for telephone communications companies other than
radiotelephone (wireless) companies. The most reliable source of information regarding the
number of pay telephone operators nationwide of which we are aware appears to be the data
that we collect annually in connection with the TRS. According to our most recent data, 197

32.S4 ld.

3255 ld.
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companies reported that they were engaged in the provision of pay telephone services.3256

Althouah it seems certain that some of these cerriers are not independently owned aDd
operated, or have more than 1,500 employees, we are unable at this time to estimate with
greater precision the number of pay telephone operators that would qualify IS small business
concerns under SBA's definition. Consequently, we estimate that there are fewer than 197
sma1I entity pay telephone operators that may be affected by the decisions IDd rules adopted
in this Order.

1350. Wireless (RDdiotelephone) Carriers. SBA has developed a detiDition of sma1I
entities for radiotelephone (wireless) companies. The Census Bureau reports that there were
1,176 such companies in operation for at least one year at the ead of 1992.32S7 According to ­
SBA's definition, a sma1I busineu radiotelephone company is one employiDa fewer than
1,500 persons.32SI The CeDsus Bureau also reported that 1,164 of those radiotelephone
companies had fewer than 1,000 employees. Thus, even if all of the remaining 12 companies
had more than 1,500 employees, there would still be 1,164 radiotelephone compmies that
might qualify IS small entities if they are independently owned are operated. AIthoup it
seems certain that some of these carriers are not independently owned aDd operated, we are
unable at this time to estimate with greater precision the number of radiotelephone carriers
and service providers that would qualify IS small busiDeu concerns UDder SBA's definition.
Consequently, we estimate that there are fewer than 1,164 small mtity radiotelephone
companies that may be affected by the decisions and rules adopted in this Order.

1351. Cell. Service Carriers. Neither the Commission nor SBA hIS developed a
definition of small mtities specifically applicable to providers of cellular services. The closest
applicable definition under SBA rules is for telephone commUDications companies other than
radiotelephone (wireless) companies. The most reliable SOW'Ce of information reprdiDg the
number of cellular service carriers nationwide of which we are aware appears to be the data
that we collect annually in connection with the TRS. Accordina to our molt reccnt.data, 789
companies reported that they were engaged in the provision of cellular services.3259 Althouah
it seems certain that some of these carriers are not iDdepenc:Iently owned aDd operated, or have
more than 1,500 employees, we are unable at this time to estimate with peater precision the
number of cellular service carriers that would qualify as small business concerns under SBA's
definition. Consequently, we estimate that there are fewer than 789 small entity cellular
service carriers that may be affected by the decisions and rules adopted in this Order.

J256 Id.

S25'7 United Stales Department of CoIIIIDm'Ce, Bureau of the Census, 1992 Cens&r of7'rrIMportQlion.
Comnumieations. tmd UtiUtia: EstobUshtMnJ tmd Firm Sizt. at Firm Size 1-123 (I99S) (1992 Censiu).

3251 13 C.F.R. § 121.201, StaDdard Industrial Classification (SIC) Code 4812.

3259 Id.
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1352. Mobile Service Carriers. Neither the Commission nor SBA bas developed a
definition of small entities specifically applicable to mobile service carriers, such as paging
companies. The closest applicable definition under SBA rules is for telephone
communications companies other than radiotelephone (wireless) companies. The most reliable
source of information regarding the number of mobile service carriers Dationwide of which we
are aware appears to be the data that we collect annually in connection with the TRS.
According to oW' most recent data, 117 companies reported that they were engaged in the
provision of mobile services.3:1'0 Although it seems certain that some of these carriers are not
independently owned and operated, or have more than 1,500 employees, we are unable at this
time to estimate with greater precision the number of mobile service carriers that would
qualify under SBA's definition. Consequently, we estimate that there are fewer than 117
small entity mobile service carriers that may be affected by the decisions and rules adopted in
this Order.

1353. B1'ODdbtmd PCSLicensees. The broadband PCS spedrUm is divided into six
frequency blocks desianated A through F. As set forth in 47 C.F.R. § 24.72O(b), the
Commission bas defined "small entity" in the auctions for Blocks C and F as a firm that had
average gross revenues of less than $40 million in the three previous calendar years. Our
definition of a "small entity" in the context of broadband PeS auctions bas been approved by
SBA.3261 The Commission bas auctioned broadbaDd PCS licenses in Blocks A, B, and C.
We do not have suftlcient data to determine how many Small busineslc:s bid successfully for
licenses in Blocks A and B. There were 90 winning bidders that qualified as small entities in
the Block C auction. Based on this information, we conclude that the number of broadband
PCS licensees affected by the decisions in this Order includes, at a minimum, the 90 winning
bidders that qualified as small entities in the Block C broadband PCS·auction.

1354. At present, DO licenses have been awarded for Blocks D, E, and F of broadband
PCS spedrUm. Therefore, there are DO small businesses currently providing these services.
However, a total of 1,479 licenses will be awarded in the D, E, and F Block broadband PCS
auctions, which are scheduled to begin OD August 26, 1996. Eligibility for the 493 F Block
licenses is limited to entrepreneurs with average gross revenues of less than 5125 million.3262

We cannot estimate, however, the Dumber of these licenses that will be WOD by small entities
under our definition, Dor how many small entities will win D or E Block licenses. Given that

., Id.

_. Su ImplmlmUltion 01 S«:tioll 309(j) 01 the ComnuutictlliOlll Act - Comp«itiw Biddillg, PP Docket
No. 93-153, Fifth Report aDd Order, 9 FCC Red 5532, 5581-84 (1994).

DI2 A1rIendmal ofPtuu 20 fJIIIl 24 of the Commission', RMUs - BrotIdbtm4 PCS Compdiliw Bidding fJIIIl
the Commm:itJl Mobile RJJ4io Servic~ Spectrum cap, WT Docket No. 96-59, A1rIendmal of the CommlsIioII's
CdlMImIPCS CroIs-DwMnhip RId~. Repon and Order, GN Docket No. 90-314, FCC 96-278 (rel. JUDe 24,
1996). .
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nearly all radiotelephone companies have fewer than 1,000 employ~ and that no reliable
estimate of the number of prospective D, E, and FBlock licensees can be made, we assume
for purposes of this FRFA,.that all of the licenses in the D, E, and F Block Broadband PCS
auctions may be awarded to small entities under our rules, which may be affected by the
decisions and rules adopted in this Order.

1355. SMR Licensees. Pursuant to 47 C.F.R. § 9O.814(b)(1), the Commiaion bas
defined "small entity" in auctions for geographic area 800 MHz and 900 MHz SMR licenses
U a firm that bad average annual gross revenues of less than $15 million in the three previous
calendar years. This definition of a "small entity" in the context of 800 MHz aDd 900 MHz
SMR bas been approved by the SBA.32M The rules adopted in this Order may apply to SMR
providers in the 800 MHz and 900 MHz bands that either hold geographic area licenses or
have.obtained extended implementation authorizations. We do not know how many firms
provide 800 MHz or 9OO·MHz geographic area SMR service pursuant to extended
implementation authorizatiODS, nor how many of these providers have annual revenues of less
than $15 :million. We assume, for purposes of this FRFA, that all of the extended
implementation authorizations may be held by small entities, which may be affected by the
decisions and rules adopted in this Order.

1356. The Commission recendy held auctions for geographic area licenses in the 900
MHz SMR band. 'Ihere were 60 winning bidders who qualified u,-.mall entities in the 900
MHz auction. Based on this information, we conclude that the number of geographic area
SMR licensees affected by the rule adopted in this Order includes these 60 small entities. No
auctions have been held for 800 MHz geographic area SMR licenses. Therefore, no small
entities currently hold these licenses. A total of 525 licenses will be awarded for the upper
200 channels in the 800 MHz geographic area SMR auction. However, the Commission bas
not yet determined how many licenses will be awarded for the lower 230 channels in the 800
MHz geographic area SMR auction. There is no basis, moreover, on which to estimate how
many small entities will win these licenses. Given that nearly all radiotelephone companies
have fewer than 1,000 employees and that no reliable estimate of the number of prospective
800 MHz licensees can be made, we assume, for purposes of this FRFA, that all of the
licenses may be awarded to small entities who, thus, may be affected by the decisions in this
Order.

., 1992 Cmsus, Table 5, Emp10ymeDt Size of Firms: 1992, SIC Code 4812.

D64 See Amendment ofParts 2 QIU/ 9Q 01the Conrmiuitm's RJdG to Provide Jor tM U. of200 CIriIMels
Outside the DaigllQltd Filing Arms in the 896-901 14Hz. QIU/ the 935-940 14Hz. BtIn4s~«llo the SpedtIliud
Mobile RIIdio Pool, PR Docket No. 89-583, SocoDd Order on RecoaaidentioD ad 8eveDtb Report ad Order,
11 FCC Red 2639, 2693-702 (1995); Amendment of Ptul90 of the Conrmiuitm's RJdG 10 FtIdliIDIe FiIIIIrr
DeNlDplMlll 01 SMR Systems in the 800 14Hz. FrrqIlency BtINJ, PR Docket No. 93-144, Fint Report ad Older,
Eighth Repon and Order, and Second Funher Notice of Proposed Rulemaking, 11 FCC Red 1463 (1995).
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1357. Resellers. Neither the Commission nor SBA has developed a definition of
small entities specifically applicable to rescUers. The closest appHcable definition under SBA
rules is for all telephone communications companies. The most reliable source' of information
regarding the number of resellers nationwide of which we are aware appears to be the data
that we coUect annually in coDDection with the TRS. According to our most recent data, 206
companies reported that they were engaged in the resale of telephone services.3265 Although it
seems certain that some of these carriers are not independently owned and operated, or have
more than 1,500 employees, we are unable at this time to estimate with greater precision the
number of rescUers that would qualify as small business concerns under SBA's definition.
Consequently, we estimate that there are fewer than 206 small entity rescUers that may be
affected by the decisions and rules adopted in this Order.

2. Cable System Operaton (SIC 4841)

1358. SBA has developed a definition of small entities for cable and other pay
television services, which includes all such companies generatiDa less than SII million in
revenue annually. This definition includes cable systems operators, closed circuit television
services, direct broadcast satellite services, multipoint distribution systems, satellite master
antenDa systems and subscription television services. According to the Census Bureau, there
were 1,323 such cable and other pay television services generatiDa less than SII million in
revenue that were in operation for at least one year at the end of 1992.3266

1359. The Commission has developed its own definition of a small cable system
operator for the purposes of rate regulation. Under the Commission's rules, a "small cable
company," is one serving fewer than 400,000 subscribers nationwide.3267 Baed on our most
recent information, we estimate that there were 1,439 cable operators that qualified as small
cable system operators at the end of 1995.3261 Since then, some of those companies may have
grown to serve over 400,000 subscribers, and others may have been involved in traDsactions
that caused them to be combined with other cable operators. CoDsequently, we estimate that
there are fewer than 1,468 small entity cable system operators that may be affected by the
decisions and rules adopted in this Order.

DiS 14.

.. 1992 Census, supra, at Finn Size 1-123.

D6'7 47 C.F.R. §76.901(e). The ColDIDiIIion developed this definition bued on ita determiDation that a
small cable system operator is one with annual revenues of $100 million or leu.1~ ofS«:tioIu of
the 1992 Cablt Act: Rott RtgldDtion, Sixth Repon and Order and Eleventh Order on RecoDaidention, 10 FCC
Red 7393.

,. Paul Kagan Associates, IDe., Cablt TV Invator, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
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1360. The Communications Act also contains a definition of a small cable system
operator, which is "a cable operator that, directly or tbrouah an affiliate, serves in the
agregate fewer than 1 perceot of all subscribers in the United States and is not affiliated with
any entity or entities whose gross annual revenues in the agregate exceed $250,000,000."3269
There were 63,196,310 basic cable subscribers at the end of 1995, and 1,450 cable system
operators serving fewer than one percent (631,960) of subscribers.32'JO Although it seems
certain that some of these cable system operators lire aftiliated with entities whose gross
annual revenues exceed $250,000,000, we lire unable at this time to estimate with greater
precision the number of cable system operators that would qualify IS smaI1 cable operators
under the definition in the Communications Act.

D. S1IIIUDary ADalylil of the Projected ReportiDa, RecordkeepiDa,
ud Other CompliaDce Reqairellleati ad Steps Takea to
MInimize the Slpiflcut EcoDOmie Impact of this Report ad
Order OD SmaD Eatltia ad SmaD mClllllbeat LEes, Iad.diDe
the Siplficut A1teraattvea CODlldered ad Rejected .

1361. Structure oftile Analysis. In this section of the FRFA, we aDIlyze the
projected reporting, recordkeepina, and other compliance requirements that may apply to
small entities and smaI1 incumbent LECs IS a result of this Order.3271 As a part of this
discussion, we mention some of the types of skills that will be needed to meet the new
requirements. We also describe the steps taken to minimi7l!! the economic impact of OlD'

decisions on smaI1 entities and smaI1 incumbent LECs, includiDa the significant alternatives
considered and rejected.3272 Due to the size of this Order, we set forth OlD' analysis separately
for individual sections of the item, using the same headings IS were used above in the
corresponding sections of the Order.

1362. We provide this summary analysis to provide context for OlD' analysis in this
FRFA. To the extent that any statement contained in this FRFA is perceived IS creating
ambipity with respect to OlD' rules or statements made in preceding sections of this Order, the
rules and statements set forth in those preceding sections sball be controlling.

De 47 U.S.C. 1S43(m)(2).

mI Paul Kapn AsIociIr.ea, IDe., CtJbk 7V lnwstor, Feb. 29, 1996 (bIIed on fia- for Dec. 30, 1995).

3271 Su 5 U.S.C. f 604(a)(4).

sm Su 5 U.S.C. 1604(a)(5).
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1363. Summary ofProjected Reporting, Recordkeeping and Other Complitmce
Requirements. As discussed in Section n.E, a common carrier, which may be a small entity
or a small incumbent LEC, may be subject to an action for relief in several different fora if a
party believes that small entity or incumbent LEC violated the standards UDder section 2S1
or 252. Should a small entity or a small incumbent LEC be subjected to such an action for
relief, it will require the use of legal skills.

1364. Stepl Taken to Minimize Significant Economic Impact on S1nDl1 Entities and
Small Incumbent LECs. and Alte11llltives Considered. We believe that our actions establishing
minimum natiODal rules will facilitate the deVelopment of competition in the local exchange
and exchange access markets for the reasons discussed in Sections n.A and n.B above. For
example, national rules may: help equalize bargaining power; minimize the need for
duplicative marketing strategies and multiple network COnfiguratiODS; lower administrative
costs; lessen the need to re--litigate the same issue in multiple jurisdictions; and reduce delay
and transaction costs, which can pose particular burdens for small busiDC'SSCS. In addition, our
rules are designed to accommodate differences among regions and carriers, and the reduced
regulatory burdens and increased certainty produced by national rules may be expected to
minimj= the economic impact of our decisions for all parties, including any small entities and
small incumbent LECs. As set forth in Section II.A above, we reject sugestions to adopt
more, or fewer, national rules than we ultimately adopt in this Order. We reject the
arguments that we should establish "preferred outcomes" from which parties could deviate
upon an adequate showing, or that we establish a process by which state commissions could
seek a waiver from the Commisslon's rules, for the reasons set forth in Section n.B above.

1365. We believe that our determination that there are multiple methods for bringing
enforcement actions against parties regarding their obligations under sections 2S1 and 252 will
assist all parties, including small entities and small incumbent LECs, by providing a variety of
methods and fora for seeking enforcement of such obligations. (Section n.E -Authority to
Take Enforcement Action.) Similarly, our conclusion that Bell Operating Company (DOC)
statements of generally available terms and conditions are governed by the same national rules
that apply to agreements arbitrated under section 252 should ease administrative burdens for
all parties in markets served by DOCs, which may include small entities, because they will
not need to evaluate and comply with different sets of rules. (Section n.F - BOC Statements
of Generally Available Terms.) Finally, we decline to adopt different requirements for
agreements arbitrated under section 2S2 and BOC statements of generally available terms and
conditions for the reasons set forth in section II.F above.
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1366. Summary ofProjected Reporting, Recordlraping and OtMr Compliance
Requirements. Incumbent LEes, including small incumbent LECs that receive requests for
access to network elements and/or services pursuant to sections 251 aDd 252 of the Act will
be required to neaotiate in Sood faith over the terms of intereoDDection apeanents. This
Order identifies several practices as violations of the duty to neaotiate in good faith,
including: (1) a party's seekina or entering into an agreement probibitina dilclosure of
information requested by the FCC or a state commission, or supplied in support of a request
for arbitration pursuant to section 252(b)(2)(8); (2) seekins or eDtcIina into III apeement
precludiDg amendment of the agreement to account for changes in federal or It8te rules;
(3) a incumbent's denial of a reasonable request for cost data duriDa Delotiatiou; IDd (4) an
entrant's failure to provide to the incumbent LEe information neca.-y to rach apeement.
Complying with the projected requirements of this section may require the u. of lepl skills.
In additiOilt incumbent LBCs aDd new entrants havina intercoDDeCtion apeements that predate
the 1996 Act must file such agreementi with the state commission for approval UDder
section 252(e).

1367. Steps Taken to Minimize Signijicant Economic lmpoct on SmDlI Entities and
SmDlllncumbent LECs, and Alternatives Considered As set forth above, we believe our
decision to· establish national rules aDd a review process conceminc parties' duties to neaotiate
in good faith are designed to facilitate good faith nqotiations, which should minimize
regulatory burdens and the economic impact of our decisions for all parties, including small
entities and small incumbent LECs. (Section m.A • Advantages aDd Disadvlntaaes of
National Rules.)· We also expect economic impacts to be minimized for small entities seeking
to enter into qreements with incumbent LECs as a result of the decision that incumbent
LECs may not impose a bona fide request requirement on carriers seekinS apeanents
pursuant to sections 251 and 252. (Section lll.B • Specific Practices that may Constitute a
Violation of Good Faith Neaotiation.) For the reasons set forth in Section m.B above, we
also find that certain additional practices are not always violations of the duty to negotiate in
good faith, including the suagested alternative that all nondisclosure agreements violate the
good faith duty.

1368. We do not require immediate tilina of preexistina interconnection agreements,
including those involving small incumbent LECs and small entities. We set an outer time
period of June 30, 1997, by which preexisting aareements between Class A caniers must be
filed with the relevant state commission. This decision will ensure that third parties,
including small entities, are not prevented indefmitely from reviewina and taking advantaae of
the terms of preexisting agreements. It also limits burdens that a national filing deadline
might impose on small carriers. In addition, the determination that preexisting agreements
must be filed with state commissions seems likely to foster opportunities for small entities and
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small incumbent LEes to gain acCess to such agreements without requiring investigation or
discovery proceedings or other administrative burdens that could increase regulatory burdens.
(Section nI.C - Applicability of Section 252 to Pn:existing Agreements). For the reasons set
forth in Section m.c above, we reject the alternative of not requiring certain agreements to be
filed with state commissions.

Summary Analysis of Section IV
INTERC0NNECl10N

1369. Sumnu:ry ofProjected Reporting, Recordkeeping and Other Compliance
Requirements. Incumbent LECs, including small incumbent LEes, are required by
section 251(c) to provide intcrconnection to all requesting telecommunications ·carriers for the
transmission and routing of telephone exchange service and exchange access service. Such
interconnection must be: (1) provided at any teehnically.feasible point; (2) at 1cut equal in
quality to that provided to the incumbent LEC itself and~ any other parties with
interconnection agreements; and (3) provided on rates, terms, and conditions that are "jusf,
reasonable, andncmdiscriminator ...."3273 We conclude that interconnection refers solely to
the physical Jjnking of networks for the mutual exchange of traffic, aDd identify a minimum
set of technically feasible points of interconnection. The minimum points at which an
incumbent LEC, which may be a small incumbent LEC, must provide interconnection are:
(1) the line side of a local switch; (2) the trunk side of a local switch; (3) the trunk
interconnection points for a tandem switch; (4) central office cross-connect points; and
(5) out-of-band signaling facilities. In addition, the points of IICCeSS to unbundled elements .
(discussed below) are also technically feasible points of interconnection. Compliance with
these requests may require the use of engineering, technical, operational, accounting, billing,
and legal skills.

1370. To obtain interconnection pursuant to section 251(cX2), telecommunications
carriers must seek interconnection for the purpose of transmitting and routing telephone
exchange traffic, or exchange access traffic, or both. (Section IV.D. - Definition of·
"Technically Feasible.") This will require new entrants to provide either local exchange
service or exchange access service to obtain section 2S1(c)(2) interconnection. A requesting
cmier will be required to bear the additional costs imposed on incumbent LECs as a result of
interconnection. (Section IV.E. - Technically Feasible Points of Interconnection.) Carriers
seeking interconnection, including small entities, may be required to collect information to
refute claims by incumbent LEes that the requested interconnection poses a legitimate threat
to network reliability. (Id)

1371. Steps Taken to Minimize Significant Economic Impact on Smilil Entities and
Small Incumbent LECs, and Alternatives Considered The decision to adopt clear national

3%73 47 U.S.C. I 251(c)(2).
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rules in this section of the Order is also intended to help equalize bargaining power between
incumbent LECs and requestiug carriers, expedite and simplify negotiations, and facilitate
comprehensive business and network planning. This could decrease emry barriers and provide
reasooable opportunities for all carriers, including small entities and small incumbent LEes, to
provide service in markets for local exchange and exchange access services. (Section IV.B.•
National Interconnection Rules). National rules should also facilitate the consistent
development of standards and resolution of issues, such IS technical feasibility, without
imposing additional litigation costs on parties, including small entities and small incumbent
LECs. We determine that successful interconnection at a particular point in a network creates
a rebuttable presumption that interconnection is technically feasible at other comparable points
in the network. (Section IV.E • Definition of "Technically.Feasible.") We also identify
minimum. points of interconDection where interconnection is presumptively technically
feasible: (I) the line side of a switch; (2) the trunk side of a switch; (3) tnmk interccmnection
points at·a tandem switch; (4) central office cross-connect points; and (5) out-of-bInd
signaling facilities. (Section IV.F • Technically Feasible Points of 1nten:oDnection) These
decisions may be expected to facilitate neaotiations by promotina certainty and reclucina
traDIICtion costs, which sbould minimize regulatory burdens aDd the economic impact of our
decisions for all parties, including small entities and small incumbent LECs. We decline,
however, to identify additional points where interconnection is technically feasible for the
reasons set forth in section IV.F above.

1372. The ability to enter local markets by offering only telephone exchange service
or only exchange accas service may minimize regulatory burdens and the economic impact of
our decisions for some entnmts, including small entities. We decline, however, to intel'J'let
section 2SI(c)(2) IS requiring incumbent LECs to provide interconDection to carriers SC'A:1cing
to offer only interexchange services for the reasons set forth in section IV.C above. In
addition, we determine that an incumbent LEC may refuse to interconnect on the grounds that
specific, significant, and demonstrable network reliability concerns may make interconnection
at a particular point sufficiently infeasible. We further determine that the incumbent LEe
must prove such infeasibility to the state commission. (Section' IV.E • Definition of
"Technically Feasible.")

1373. Competitive carriers, many of whom may be small entities, will be permitted to
request interconnection at any technically feasible point, and the determination of feasibility
must be conducted without consideration of the cost of providina interconnection at a

.particular point. (Section IV.D.• Definition of "Technically Feasible.") Consequendy, om
rules permit the party requesting interconnection, which may be a small entity, and not the
incumbent LEe to decide the points that are necessary to compete effectively.
(Section IV.E.• Definition of Technically Feasible). We decline, however, to impose
reciprocal terms and conditions for interconnection on carriers requesting interconnection.
Our decision that an party requesting interconnection must pay the costs of interconnecting
should minimize regulatory burdens and the economic impact of om interconnection decisions
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for small incumbent LECs. Similarly, regulatory burdens and the economic impact of our
decisions may be minimimi through the decision that, while a requesting party is permitted to
obtain interconnection that is of higher quality than that which the incumbent LEC provides to
itself, the requesting party must pay the additional costs of receiving the higher quality
interconnection. (Section IV.H - IntercoDllection that is Equal in Quality.)

Summary ADalysia of Section V
ACCESS TO UNBUNDLED NETWORK ELEMENTS

1374. Summary ofProjected Reporting. RecordUeping and Other Compliance
Requirements. Under section 251(c), incumbent LEes are required to provide
nondiscriminato access to unbundled network elements. We identify a minimum set of
network elements: (1) local loops; (2) local and tandem switches; (3) interoffice transmission
facilities; (4) network interface devi~; (5) signaling and call-related database facilities; (6)
operations support systems and functions; and (7) operator and directory assistance facilities.
(Section VJ - Specific UnbuDdling Requirements.) Incumbent LECs are required to provide
nondiscriminato access to operations support systems and information by January 1, 1997.
States may require incumbent LECs to provide additional network elements on an unbuDdled
basis. Incumbent LECs must perform the functions necessary to combine unbundled elements
in a nwmer that allows requesting carriers to otTer a telecommunications service, and the
incumbent LEC may not impose restrictions on the subsequent use of network elements.
Compliance with these requests may require the use of engineering, technical, operational,
accounting, billing, and legal skills.

1375. If a requesting carrier, which may be a small entity, seeks access to an
incumbent LEC's unbundled elements, the requesting carrier is required to compensate the
incumbent LEC for any costs incurred to provide such access. For example, in the case of
operation support systems functions, such work may include the development of interfaces for
competing carriers to access incumbent LEe functions for pre-orciering, ordering,
provisioning, maintenance and repair, and billing. ~uesting carriers may also have to
deploy their own operations support systems interfaces, including electronic interfaces, in
order to access the incumbent LEC's operations support systems functions. The development
of interfaces may require new entrants, including small entities, to perform engineering work.
(Section V.J.5 - Operations Support Systems UnbUDdJing.)

1376. Steps Taun to Minimize Significant Economic Impact on Small Entities and
Small Incumbent LECs, and Alternatives Considered. The establishment of minimum national
requirements for unbundled elements should facilitate negotiations and reduce regulatory
burdens and uncertainty for all parties, including small entities and small incumbent LEes.
National requirements for unbundling may allow new entrants, including small entities, to take
advantage of economies of scale in network design, which may mitumj~ the economic ·impact
of our decision. As set forth in Section V.B, above, we reject several alternatives in making
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this determination, including proposals suggesting that the Commission should: (1) not
identify any required elements; (2) allow the states exclusively to identify required elements;
or (3) adopt an exhaustive list of elements.

1377. As set forth above, the 1996 Act defines a network element to include "all
facllit(ies) or equipment used in the provision of a telecommunications service," and all
"features, functions, and capabilities that are provided by means of such facility or equipment,
including subscriber numbers, databases, signaling systems and information sufficient for
billing and collection or used in the transmission, routing or other provision of a
telecommunications service." (Section V.C - Access to Unb1mclled Elemems.) As a result,
new entrants, which may include small entities, should have access to the same teclmoIoaies
and economies of scale and scope that are available to incumbent LEes. In I'Ndrina our
determination, we reject for the reasons set forth in Section V.C above, the followiDg
altematives: (1) that we should not adopt a method for iden1ifyina elements beyond those
identified in the 1996 Act; and (2) that features sold directly to end UIerS as retail services are
not network elements. Finally, we reject the argument that reqgesting carriers, which may
include small entities, are n:quired to provide all services typically fumisbed by meaDJ of an
element they .purchase. (Id.) Our rejection of this last alternative may reduce burdeDs for
some small entities by permitting them to offer some, but not all, of the services provided by
the incumbent LEC.

1378. We conclude that the requirement to provide "access" to unbundled network
elements is independent of the interconnection duty imposed by section 2S1(c)(2), and that
such "access" must be provisioned under the rates, terms and conditions applicable to
unbundled network elements. We believe these conclusions may provide. small entities
seeking to compete with incumbent LECs with the flexibility to offer other
telecommunications services ·'in addition to local exchange and exchange access services.
(Section V.D.• Access to Unbundled Elements.) For the reasons set forth above in
Section V.D, we reject the argument that incumbent LECs are not required to provide access
to an element's functionality, and that "access" to unbundled elements can only be achieved
by interconnecting under the terms of section 2S1(c)(2). See Section V.C. above.

1379. As set forth above, we conclude that an incumbent LEe, which may be a small
incumbent LEC, may decline to provide a network element beyond those identified by the
Commission where it can demonstrate that the network element is proprietary, and that the
competing provider could offer the proposed telecommunications service using other
nonproprietary elements within the incumbent's network. (Section V.E - Access to
Unbundled Elements.) This should minimize regulatory burdeDs and the economic impact of
our decisions for incumbent LECs, including small incumbent LECs, by permitting such
entities to retain exclusive use of certain proprietary netWork elements.

1380. We conclude that incumbent LECs: (1) cannot impose restrictions,
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