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On ~ovember20,1996, the attached materials, which include a copy of an
ex parte letter filed in this proceeding by OpTel, a sample "perpetual" contract,
and a copy of one of OpTel's performanced-based contracts, were forwarded to
Anita Wallgren, Legal Advisor to Commissioner ~ess.
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lsI W. Kenneth Ferree
Attorney for OpTel, Inc.

cc: Ms. Anita Wallgren
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Ms. Meredith Jones
Chief, Cable Services Bureau
Federal Communications Commission
2033 M Street, N.W. - Room 918
Washington, D.C.

Re: CS Docket No. 95-184: .Application of
"Fresh Look" to Cable Perpetual Contracts

Dear Ms. Jones:

This letter follows-up on the discussion that we had when Mike Katzenstein
of OpTel, Inc., ("OpTel") and Don Simons of MultiTechnology Services, L.P.
("MTS") met with you and your staff on June 27, 1996. That discussion dealt with
the application of the Commission's "fresh look" policy to perpetual service
contracts between franchised cable operators and multiple dwelling unit ("MOU")
owners and ownership associations. In addition, OpTel's recent comments in CS
Docket No. 96-133 discuss application of the fresh look policy as a means of
reducing the dominance of franchised cable operators in the multichannel video
programming distribution ("MVPD") market.1

BACKGROUND

By way of background, with the above-referenced Notice of Proposed
Rulemaking ("NPRM"), the Commission has initiated a review of the rights of
service providers to obtain access to MOUs. One pOSSibility raised by the
Commission in the NPRM is the establishment of a federal right of "mandatory
access," which would require property owners to open their property to all service

1 See Comments of OpTel, Inc. in CS Docket No. 96-133, filed. July 19, 1996.
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providers. OpTel and MTS, and the Independent Cable & Telecommunications
Association ("ICTA"), the industry association of the private cable industry,
strongly oppose such a requirement, as set out fully in their respective comments in
response to the NPRM.

Briefly summarizing those comments, Commission-imposed mandatory
access would inhibit, rather than promote, the development of competition in the
MVPO market.2 The economics of the MOU marketplace require the use of
exclusive service agreements, which are the norm at MOUs, both for franchised
cable operators and private cable companies, such as OpTel and MTS, but are
particularly important for private cable. Private cable companies must install and
maintain an entire distribution network at each property. Although a franchised
cable operator can amortize the cost of serving an MOU over its entire franchise
area, private cable companies must recoup their invesbnent through each MOU
served. Thus, exclusiVity, for a reasonable period of years, is essential to the ability
of alternative video programming distributors to compete.

The availability of exclusive rights-of-entry also allows MDU property
owners and ownership associations to bargain with service providers for superio~
video and telecommunications services for MOU tenants and residents. These .
services enhance the property's attractiveness to tenants and residents, which is a
competitive necessity in today's marketplace. Owners and ownership associations
are charged with ensuring the highest level of video and telecommunications
services at their properties. They are well aware of the marketplace for these
services and bargain for one-stop-shopping options that the private cable industry
prOVides today. Owners know that to provide these enhanced services, the service
providers often must have a fixed period of exclusivity, subject to maintaining strict
performance and price standards, which are set out in the service contracts, to
amortize their substantial investments. A mandatory access requirement would
deprive property owners and ownership associations of an essential tool in the
competition for MOU residents.

It is not exclusive contracts that are the problem in the MVPD market, but
petPetuaL exclusive contracts. By perpetual contracts, we mean contracts that
effectively have no fixed term, but are open-ended and bind the parties in
perpetuity.3 Typically, the exclusive contracts used by the franchised cable
operator between 1970 and 1990 run for the term of the cable operator's franchise
and any renewals or extensions thereof. Because franchise renewals and extensions

2 Mandatory access requirements also would constitute a per st "taking" of private
property. Lacking clear statutory authority, the Commission may not effect such a
taking. 5.= Bell Atlantic Tel. Co. V. FCC, 24 F.3d 1441, 1445 (D.C. Cir. 1994).
3 It also should be noted that these perpetual agreements, unlike the contracts typical in
the private cable industry, contain no contractual performance standards requiring the
cable operator to maintain state-of-the art technology and "state-of-the market" pricing.
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are all but automatic, the terms of these contracts are, for all practical purposes,
perpetual.

In this regard, perpetual, exclusive contracts foreclose a large segment of the
MOU market, and access to countless consumers, to competitors of the franchised
cable operators. Even in states in which there is a general public policy against
perpetual contracts, the franchised cable operators' threats of litigation over breach
of contract and over tortious interference with contract exercise a kind of in terrorem
control over competitive access to the MOUi making it uneconomic for both the
MOU owner and the competitor to challenge the legality of the perpetual contract.

In today's informed and competitive marketplace, virtually no property
owner or ownership association signs perpetual contracts. Most perpetual
contracts were executed in the 1970s and 19808 before competitive altematives to
franchised cable were available. At that time, franchised cable operators were able
to approach MOUs with a deal that only a monopolist can offer: Take our service
on our terms, exclusively, in perpetuity, or leave your residents entirely without
television service. Given their unequal bargaining power, MOU managing agents
were compelled to accept service on these terms.

Now, when there are an increasing number of competitive altematives to the
franchised cable operators to serve the telecommunications needs of MOU
residents, the established base of perpetual, exclusive contracts represents a
substantial barrier to competitive entry. It is this barrier to entry, made up of old
contracts, that the Commission should deal with on a one-time basis and not affect
the present and future contracting ability and private property rights of MOU
owners and service providers in an increasingly competitive marketplace.

Although a mandatory access requirement would eliminate perpetual
contracts, it also would sweep in a wide variety of pro-competitive, non-perpetual
exclusive contracts. Consequently, OpTel and MTS suggest that, rather than
impose a mandatory access regime, the Commission should apply a IIfresh look"
policy to those perpetual contracts that now are in effect and then allow parties to
contract as they see fit in response to consumer demands and needs in the
marketplace.

FRESH looK

The Commission previously has imposed IIfresh look" obligations on
dominant telecommunications prOViders to prevent them from using their market
power in anticompetitive ways.4 IIFr~h lookll allows customers committed to long­
term contracts with a dominant provider to take a fresh look at the marketplace

~~;)::==:=:~=~t:~::~:::1i'~~
(1993), vacated OD other i1'Ounds. Bell Atlantic TeL Co, y, FCC. 24 F.3d 1441 (1994).
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once competition is introduced and to escape or renegotiate those contracts if they
so desire. This approach "makes it easier for an incumbent provider's established
customers to consider taking service from a new entrant.... [and] obtain ... the
benefits of the new, more competitive ... environment."s

Application of the "fresh look" doctrine generally involves two steps.
First, the entity subject to fresh look requirements is prohibited from engaging in
some future conduct that might defeat or substantially delay the introduction of
competition.6 Second, the entity is required to allow its customers who are
committed to contracts that extend into the competitive era to opt-out of those
contracts during a "fresh look" period, with little or no termination liability.7

In this case, there is little doubt that the franchised cable operator has a
dominant position in the market. The Commission, the Department of Justice,
and the courts repeatedly have found, franchised cable operators are the
dominant prOViders in the MVPD market.8 The existence of perpetual contracts,
moreover, allows franchised cable operators to maintain their dominant position,
particularly because most private cable operators do not even attempt to compete
for MDUs that are bound up in perpetual contracts. There will not be significant
competition in the MDU market until the barrier to entry represented by
perpetual contracts is eliminated.

5 Expanded Intergmnec::tion with Local Td. Co. facilities. 9 FCC Red 5154, 5207 (1994).
6 For instance, in Competition in the Interstate Interexc;banle Marketplag:, the
Commission found that, because 800 numbers were not portable (i.e., customers could
not change from one 800 service provider to another without also changing 800
numbers), AT&T could improperly leverage its market power in 800 services in its
contract negotiations. Competition in the Intmtatc Interuclwnp Marketplace, 6 FCC
Rcd at 5880, 5905. Thus, until 800 number portability became available, the Commission
~rohibitedAT&T from bundling 800 service with any other service.

For example, in Competition in the Interstate Interexcbanp Marketplag:, the
Commission required AT&T to allow customers that had contracted for 800 service prior
to the implementation of 800 number portability to terminate those contracts during a
"fresh look" period without termination liability. 7 FCC Red at 2677-78. Similarly, in
Expanded Interconnection with Loc;al Tel· Co. Facilities, the Commission found that
local exchange carriers' "long-term access arrangements [raised] potential
anticompetitive concerns since they tend to 'lock up' the access market, and prevent
customers from obtaining the benefits of the new, more competitive interstate access
environment," 7 FCC Red at 7463. The Commission, therefore, decided that customers
with such long-term access arrangements could terminate those contracts during a
"fresh look" period wi~ limited liability and "avail themselves of a competitive
alternative." .
8 S= In re Reyision of Rules and Policies for the Direct Broadcast Satellite Seryig:, IB
Docket No. 95-168, PP Docket No. 93-253, Comments of the United States Department of
Justice at 2 (filed Nov. 20, 1995);~sment of the Status of CO~tition in
the Market for the Qe!iyetY of vidt!OPi'Qi1iii CS Docket No. 95-61, 12i(reI. Dec.
11, 1995); Turner Broadcastini y, FCC. 910 F. SUppa 734, 740 (D.D.C. 1995).

GOLDBERG. GODLES. WIENER & WRIGHT
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Despite the dominance of the franchised cable operator, OpTel and MTS
are not seeking to implement the first step of the IIfresh look" doctrine and
prohibit perpetual right-of-entry agreements between franchised cable operators
and MOU owners. Rather, OpTel and MTS are prepared to rely on the
marketplace and not regulation to govern the relationship between MOU owners
and ownership associations on a going-forward basis. Imposition of the second
step of the /Ifresh lookll doctrine, however, is essential to achieve this
deregulatory outcome. Therefore, the Commission should require franchised
cable operators with perpetual contracts to allow their customers to opt-out of
those contracts with no adverse contractual consequences.

As in previous IIfresh lookll instances in which the fresh look doctrine has
been applied, the customers of dominant service providers should be given a
fixed period of time within which to opt-out of their contracts. In Competition in
the Interstate Interexcbanp Marketplace. the Commission determined that a
ninety-day IIfresh look" period was sufficient for long-distance customers to
evaluate their options and negotiate new contracts when 800 numbers became
portable.9 When the Commission later confronted expanded interconnection to
local exchange facilities, it provided for a 18O-day IIfresh look" window,
recognizing that it would take longer than ninety days for the market to respond
to expanded interconnection opportunities.10

The characteristics of the MVPO marketplace require that the IIfresh look"
window in this case should be at least 180 days. As the Commission's decision in
the Expanded interconnection proceeding makes clear, the duration of the "fresh
look" period should, in part, be predicated on the time it will take competitors to
add capacity and meet increased demand in the particular market. In the MVPD
market, it may take a new entrant several months to obtain necessary approvals
and construct the facilities needed to serve any given MOU. Thus, a three month
/Ifresh look" window would be inadequate. _

Further, the fact that franchised cable operators hold a series of dispersed
monopolies rather than a single national monopoly requires that the IIfresh look"
window be tailored to the local MVPO markets. For instance, in previous
applications of the IIfresh look" doctrine, the Commission has initiated the IIfresh
look" period when the dominant national service provider was first subject to
competition. In this case, however, MOU owners and ownership associations
must be freed from their perpetual contracts in order to create competition in
each locality.

9 S= 6 FCC Red at 5906.
10 S= 8 FCC Red at 7353 & nA8.

GOLDBERG. GODLES. WIENER & WRIGHT
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Thus, prior to the time when the franchised cable operator is subject to
"effective competition" under Section 623 of the Communications Act,!1 the
"fresh look" window should be IIopened" at any given MOU upon the request of
a private cable company able to serve the MOU in question. Moreover, once a
franchised cable operator is subject to lIeffective competition" under the Act,
even if there as been no specific request from a private cable company, the fresh
look window should be opened six months from the date that there has been an
IIeffective competition" determination. During this period, the property owner
or ownership association could renegotiate or terminate its contract with the
franchised cable operator free from contractual penalties or breach of contract
litigation.

Application of the IIfresh look" doctrine will allow the Commission to
cease to regulate in this area entirely once there is actual or "effective"
competition. At that point, MOU owners and ownership associations which
enter into disadvantageous service contracts for their buildings do so,
presumably, with full knowledge that competitive alternatives exist. The
residential real estate market will self-regulate against MOU owners and
ownership associations prone to such an error.

LEGAL AtmiORDY

The CommisSion has ample authority to apply its·llfresh look" doctrine in
the MVPO context. Under Title VI, the Commission is required to ensure that the
rates charged to subscribers by cable systems not subject to effective competition
are reasonable)! Although previous "fresh look" cases involved the regulation of
common carriers under Title IT of the Communications Act, the Commission's
responsibility to regulate cable rates under Title VI is comparable.I3

In its "fresh look" proceedings under Title IT, the Commission has held that
the use of long-term contracts to leverage market power from a non-competitive
market into a competitive one, or from a market that is not yet comPetitive into the
future, is an unjust and unreasonable practice)4 It is no less unreasonable in the
Title VI context. Application of the "fresh look" doctrine is necessary to eliminate
the market barrier erected by franchised cable operators between their captive
customers and competing MVPO service prOViders.

11 47 C.F.R. § 543(1).
12 47 U.S.C. § 543(b).
13 a ImplementatiQn Qf Section of the Cable Television CQnsumer Protection and
Competition Act of 1992: Rate Replation, 8 FCC Red 5631, 5123 (1993) (analogizing rate
frescriptiQD under Title VI to rate prescription under Title ll),
4 S= CQmpetitiQn in the Intmtate Interexdlanp Marketplace, 7 FCC Red at 2682;

Expanded Interconnection with Local Tel. CQ. Facilities, 8 FCC Red at 7348,

GOLDBERG. GODLES. WIENER & WRIGHT
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In addition, application of the "fresh look" policy to the perpetual service
contracts of franchised cable operators would help the Commission to fulfill its
obligations under Section '1S7 of the Communications Act, supplemented by the
Telecommunications Act of 1996, which requires that the Commission identify and
eliminate market entry barriers for entrepreneurs and small businesses.ls Only by
opening up the perpetual service contracts of the franchised cable operators will
new entrants into the MVPD market have an opportunity to compete.

For the reasons set forth above, OpTel and MTS urge the Commission to
restrict future perpetual contracts for MDU video programming service by any
cable operator not subject to effective competition and to apply its "fresh look"
policy to all such existing perpetual contracts.

Respectfully,

lsI Hemy Goldberg

cc: William F. Caton
William E. Kennard, Esq.
Robert M. Pepper

15 47 U.S.c. § 257(a).
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EXHIBIT

AODInONALSERVICE AGREEMENT TERMS

The provisionsoontained in thisexhibitshal1 oontroI to the extentofany contIlctwith any provisionofthe body of this ag..ement.

1. COUPETITIVE RATES. OpTel agrees that its rwt.es for the Services. in the aggregate. shel be competltIvewith the average
rates for COITlf*ablesenricesgenerally ch8rged by otherY service providers of cable teIlwision servicesto .ComparabIe~
(excluding Iclwer rates offered for speca prwnocionsof Iimifecf duration and rates of any proyideruper.tiI lSI without a meaningful net
margin in order to gain subscribers). ~ used herein, "c:ortlpaNbIe ProjectS' shall mean these mufti..unit reIidentiaI ptojec:ts in the
marbtarea of the Property comparablein quality and size to the Propetty.

5. OWN~·S RIGHTTO AUDIT. Upon providIngOpTelwiIh tlftMndaye priorwrtlln notioufOwner'sdesireto do so, Owner, at
its expense.may 1IUdit... rec::ords~OpT. relating to ........geMralldftom Subsaribersat the Propstydurtng the irmtda..1y
JnCIding two year period. Such eudit aMI be canducted during OpT.... buIir.a hours at the oftice where such records are
normaDy kept. It 0wnIr's audit 1iIdoI. an~ofOwne(s ReYeooe ShIre, OpTeI ..... subject to its right to contest
OwrWs audit, b....-d such~toOwner. If such undIrpayrnentexCllldl tiw pesant of1M actI8 amount of Owner's
Revenue Share far the IaIt veer, thin, subjIcc to OpTeI's right to oonteIIt Owner's audit, OpTei .,.1 reimbtne 0wIw for all
reaIOI'IabIethil'ct-partycostsofONnet"saudit. If OpTe! elects to oontMt04mer'saudit. OpTel ancl o-mer••muIUlIIyagree on an
indeJleIldent audit« to ,... the Total~ R.... (n)m Subscribers • the Prcperty for the~ J)eriod. 'The
detennindonof such~audIIor'"be binding. If such independentadtor~thItOpT..~Owner"s
nwenue share by more th8n 1M I*mntof Owner's~Share for the last~. then OpTe! shall pay the cost of the second
aucIt; otherWiM, Ownershall pay the castofthe second audit.

6. ADDlTfONAL INSURANCE REQUlREllENTS raPT.. ahaI CIUIe Owner to be named • an additional insu'ed in the
COIiI"*ciaI generalli8biIly m.nnce polley requhd to be maintained by OpTei pu'IUII'It 110 sut~ 10•• of 1he body of this
agreement. Further, \C'lOft reQUllt, OpT.... provide Owner wiIh a oertiftca(eevidellCing1hat such NInnc:e c::cwarage is in full
br~ and eft'ect,-) rNotwi1hstalldings.ction 10.a(i)of the body of this agreement,OpT....... maintIin c:omrnerc:i8I~ liability
insurance on an ocamence bMis with limits of II8biIly of not .. than $2.000,000.-) rAft inIurance to be mai1Iained by OpTei
pursuant10 Section 10.3 of 1he body of tI* agnMmtnt shd be issued by insurancecompeniM having • rating of A-vur « better
aocordmgfothe~...01 Best'slnlc.nnceRepor1s.'

7. CONFIDENTIALITY. Neither~, nor wry of its partnerI. ofIic:ers. empIoyMs, agents« consultants, shall dfsdneeany of the
financial or seMele tenns of this agreement to any person or entity without «he prior wrian conAnt of the other party; provided,



hclW8Yer, Nt suc:h .",. rn8Y be disdoled to either party's attorneys« accountanta (so long as such partiM..,.. to keep the
fI!lI'mS of_'9M'ilentconadenllal), fD the.-nt '*IUired by .., to the...ne<:ealry to anrorce the wms d this~
and by Owner fD its lenderas nIC.SSIIfY 10 obtain the L.endeI's Consent. Provided that Owner lnsbuds .. such parties that: the
infoml8tloncontainedin this lIgrMIMIItil c::onfidetl1tal,Owner INlY dItc:Ia.e..y cithe teIma and prGViIionsd til~toarty
proIp8CXivepun:ft•••rofthe PrQPettyor~tenderd Owner« sclblequlfttClMltWd Ihe ~wfthouIbeing in viatdon
of the foregoing provisicn. Ftdw. neither party shall be In violation ci the foregoing proviIion. it pert.InI to aid party's
8I"I1PIO'iees« agentsto the~ th8t~ party uncleI'takes I'fl8IOMbIegood faith effortS to preclude its~or...from
making sud\ unauthorizedd~ Provided that OpT" ins1rucCs all such partiM that 1he information c:oniained in this
agreement is eonftdemial. OpTei may disdcee atr1 of the terms and provisionsof this agreement to "'Y proepecIiYepwchaar of
OpT" or any of its....or arry prospective lender ofOpT" or TO ..y entity now or herubtaffil'tatedwilh OpT" withoutbeing in
violation ofthe~ngprovision.

8. ~eNEWAL;COMMENCaENTDATE. Or>Teloran entityaftIfiafBdWithOpT., is Cl.lTentfypnMdlngS'eMQes to rhe Property
pursuant to that Agreement dated , 19_ ocigir..., between

.as the owner Of itle PrOPerlY, and as operatOr (!he "ExIstIng Agr'eeI1Wtr'). This
-agI-.-ment--:-:-/s"":"/n-fi-""--! but not exIIngu/IhrnIntof the existing AgrMment: prov;aed, however, all tennI and oondifbls governing
the subjectmetIlerheIeofshai be governed by the tMms and COildiliollScantaInedIn 1tIia~ This ......lIfttconstilutesthe
entire~~ the pertie& with~ to the ServIe.a NotwithItandingSec:lton 2 of the body of this COeement. the
-Activation Date- and the date that the Term of this agrlNllrlel"lt c:onwnenoes shall be the ct.-Ihis agreement is ftJIfy executed by
Ownerend OpTeI..

9. SYSTEM COMPA11BILITY. AD parts of 1heSystem instatIed by OpTaI wiD be~with art! local seMc:M that ...
requiredto operatewit*' the System,

10. NEW CONSTRUCTION Owner, with~to the consttudionof the /rnprOVemIntson the Proptrty, and OpTeI, with respect
to the instaIationof the System, e.c:h .-e1'8liSOn8bly to c:ocperatewith the oCher in M etrort to speed ccnstrudIon and reduce
eosts. In partk:uIar, Owner agrees to 000l'd1nata with OpT" sa thM OpTei can mak. use of the oommOIl utility trenching in
oonnectionwlth OpTel's insl8llldionof the SyDn. OpTei sh8Il inItlIII the number01 CIbIe teIN&ionoudecs in each Unit .. requiI'8d
by~sc:onsttue:tionplaM; 1'loWeV«. if OwnerdeIIirM more- than 3 outfeIsin any Unit, Owner shaI be respollII*tor Ihe Qll5t of
the instaDatonofsuch additionaloutiets. .-

11. PAYMENTOF OWNEWS REVENUE SHARE Notwithmndings.ction3 d the body ofthie agNII\1Iftl, Owner's Revenu.
-SlweshaD be pat in amwnto ONner'saddrelSsfor notIceswilNn forty..flvedlys afterthe end oferach quaner.

12.- OPTEL"S WAIVER OF INSPECTION. SecIIon4.•.(ii)ofthe bodY of this agreement, "OpTefs Inspedian'",is hereb';' deleted
from the agreement. OpT.. h8a1'4Mewed the physical condition of the Propertyand hal dIWmined thet it ia tec:hnic:alt feasi)Ie far
Opfer to delVWtM seMcesro the Pn:le*tY.

- 13. AC11VAlION DATe. NolwIhstMdIngs.ction2 of the body 01 thisagrMl!*'d.1he -AdIwIIonDate- shall be the e8ItIerto ocaJr
of (a) the adualdnt that the System beginstl•••tissionolthe~(whichcIafashall be evicIeIlCiIdby the date reftec::fedon the
_ billing of SublIc:riIws). and (b) days atWthe Effective OllIe. ('"OpT" 5haI-.nd Ownerwrittennobof1:r. Adivation
Defe. j

14. 0PTElOS RIGHT TO ASSIGN. ~s.ction 11 of the body of this~ Owner have the r9't to
withhold its CONII!lnl to pY pIq)OIed • $ Vamentof thia 19I........mby OpT.. (cdwthln an lllvmentto IIftJ scltleilbry«
aflUla*lcorporaQonOr'entIty.«..., corpoIaIion..-Jldngfram1heCOI*IidMion« mergerofOpT.. into otwlthq ohrentity.or to
alrf petSGn, firm, OCIfJ)OI'at/onor OIherenClty8CqWtnga ITIIiorilYd the ....and~~ stDc:k ofOpT..or a subItaIltiaI
part of OpT"'. assMS) ifOwner M.,lNIbIy and In good WIttd.,.",...that the PI'OPQIMd••igw..cannotperfaIm the obIigabOilS
ofOpT.. underthis....,... In no event.,... Owner be enddedfD rec:eIIM MY conIideradonor remuneration in conileCtion with
any assigrmIntof this agIeernentby OpT", lWJgIRIessof whether Ownets CCflSent mey be NqU/Nd In cor/ileCtion., MY suc:h
~

1s. ElECTRICAL SUBIIE IER Notwlh"llding sedion 4.a.OO of the body 01 this agteernetlt, Owner.. haYe the right to
submeIer the eJedricity used by Ihe SY*n. and. if the caet of the- eIec:tricity used by the SY*m excIeds $20 per month. OpTet
shall pay 1he ac::IulIa eIecIric::8Ic:hargesfotthe~usecIby the SyRInand shraI reimburseOwnerfor1he CCItand insta'Btionof
the eIec:lric::alSUbmetiIr.


