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10. The Motion for Sirmmary Decision will be granted. and the issues will. be resolved
in WPVG's favor. Pnrsttant to Sec:ion 1.251 of the CommissiouJs Rules., in order to Wanant
summary decision 3. party IIl1lSt show that thee is 110 gcmine issue of material fact remaining
for de~nn;narion at the hearing. In ortier to sustaja sucl1 3. lI1oti~. it: must be esablished that
ttIe o:utlt is clear., that tfIe basic facts are undisptIt.ed., md. that me patties are lIot in disagreement
regAI'Ciing material facnIal iIJfercnc:ci that may be plOperly dr.1wn from such facts. Big Cowury
Radio, Inc., 50 FCC 2d 967~. Ed. 1975). WPVG has met this stringcit test.

11. With respect to Issue 1., WPVG has established that the fac:uai basis fur the
specification of tf1is issue was in e:mr. ~ tbc Lic::nsee iI.as shown dIat dIe rel~rcmt portion
of dIe liDO was premised upon the e%roneous ~tion that no application to reiocate the
sturion's t!4nSInitttag anrema had been filed prior to the issuanc: of the lIDO. However, as
shown by WPVG., an application for 3. new transmitter site bad been flIed on April 18, 1996,
and was a~ted for filing by Public Noaa dated M3..y 13, 1996. Sam of those eve:lIS cook
pia<=: prior. to the adoption and release of t1le lIDO. By filing its application for a new
tr:msmitter site, and by dilige:ttiy proseC".1ring and see.~g the ~ted p~sing of that
applic:mon, WPVG !las demonstrated dIat it is ~est!y seeking to ~re dIe station to u1e air
as promptly as possible. 1i:J.~ it appe:u:! tim t1le Audio Se:vi~Division is ready and willing
:0 grant vr?VG·s modifiClticn appl.ic:ation as soon as FAA approval is obtained. Consequently,
W-PVG r~s sa~...sIi~ its bu..~ oJ! .}hc~.ng u.'Izr it h4s me C:!F~ilit1T and inte~t ~:q::ed.Lrious!y to
resume the broadcm ope~ons of its stltion.. and Issue 1 is resolved in its favor.

12. Turning to Issue 2, it must be c:Jnclude:i th.ar, althougiI the Lice:Isee did not vioLate
S~..ion 73.1750 of the CJIIIIIIission' .. Rules., it was in vioLation of S~on 73.1740(a)(4) of the
Rules for a. brief period of dIne. Sudl viofarion., howeve:-, dces not reflect adve~eiy upon the
basic qualirications of WPVG to remain 3. Commission lic::ISe:.

13. Section 13.1750 of tile Commission's Ruies provides:

Tae Licensee of~h station silall notify the FCC in Wasiringron, DC of
permane:lt d..isc:Jntinuanc:: of ope::mon at least two days before ape:'4ll0n is
discontinued. Immediateiy me:- disc:::nrinuanc:: of 0"per-4Iion., the lic:~ shall
forward tile station Uc:::lSe and odIC" insttuments of 3.ut1:loriz:1tion to the FCC,
Washingron., DC for c:mc:ilarion.

:-:1e Licensee did aoe violate dris section of ciIe rules. WPVG c!e:zrly /tad the inte::tion to restore
:.,:e station ro ope::Itioa. TIlls is de:nonsuared by the t-:tc: ~.fla.t it 10ClIed a new site for irs
::-:..,.,smirre:-, pre;:=a..r-.....d md :Ii~ u.1e :-equisite lr;puoticn (or tL'lat site, md has dilig~:!dy

: :-:se:::.:ted ::s lm:::i:ic::ticn sir:c:: c...~ cime. ?·.1~....1e::-, c.he..~ is :10 ~"l1C:e:;,c= ~tG.t 7v?·VG inte::ded
:c jisc:Jmi..I1Ue pe:::Ia.Tle:ltly the ape::ation of its ~t:i.tion.
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14. Section 73. 174O(a)(4) of the Commission's Rules provides, in pettinent part:. . ... . - .

In the eveDt that causes beyond the control of a licensee make it
impossible . . . to continue operating. the station may . '.. discontinue opeI4ti.on
for a period of not more than 30 days without further authority from the FCC.
NotifiC3.tion must be sent to the FCC in Wasbingten, D. C. not later than the' 10th
day of . . . discontinued operation. . " In the event normal opeI4tion is restored
prior to the expir.ttion of the 30 day period, the licensee will so notify the FCC
of !his date. If the CillsPZ beyond the control of the lia:nsee make it impossible
to camply within the allowed period, informal written I'e'!uest shall be made to
the FCC no later than the 30th day for such additional time as may be deemed
nee.-ssaxy.

The Licensee was in violation of this provision of the roles for approximately two months.
Thus, V/PVG's special temporary autholity to remain sile.~t expired on March 27, 1996, but no
written request for an extension of tbat authority was made until May 30, 1996. However, this
violation is partially mitigated by the fact tbat the Licensee did notify the Commission widtin
30 days of the expiration of the special temporary audlority that the station remained silent.
SpeciiiC3.lly, in its April 18, 1996, cover letter accompanying WPVG's modification application,
the Licensee stated that the station was off the air, and would remain off the air until the station
was built after the Commission issued a constIUc..ion permit. A.s noted above, this ruLe violation
d~.s nor. imp<lct adverse,y upon the Lic~:lsee's ba~;ic qnalirlcarions. Cf Video lvfcrrterinJ
Ne!'Nork, Inc., 10 FCC Red 7611, 7613 (MME 1995); Cavan Communications, 10 FCC Red
2873 (PJJ 1995). Tnerefore, Issue 2 is resolved in the Licensee's favor.

Ultimate Candusion

15. In sum, :t has been canc!uded that the Licensee has the capability and intent
eXpeditiously to resume the broadcast operations of WPVG(AM:) consistent with the
Commission's Rules, that the Licensee did lIot violate SeC"'..ion iJ.1750 of the Commission's
RuLes, and that the licensee did violate Section 73. 174O(a)(4) of the Rules for a brief period of
time. It has been fuIther concluded that the Lice.~see's rule violation is not disqualifying. It is,
therefore, ultimate!y concluded that the public interest, conve::tience and a~ssity would be
served. by a grant of the Lie--nsee's re.~ewai appliClQon. Cf Video Markering Ne."work, Inc.,
supra; Ke:yooard 3roadca.rring Commzuzicarion, 10 FCC Red 4489 (M:MB 1995); Cavan
Commwu'carions, supra. However, the grant will be canditioned on tile resumption of broadcast
operations on or before Fdnuary 8, 1997. liDO at para. 4; 47 U.S.C. § 312(g).

Accordingly, IT IS ORDERED thaI the Motion for Summary Decision fIled by WPVG,
Inc., on AUg'Jst 15, 1996, IS GR.Pu.~ and Issues 1, 2 and 3 ARE RESOLVED in the
Lic~:1see' s favor.

IT IS Fc"R:r:-1:ER ORDERED that, unless a:a appeal from chis Summary Decision is taken
'Jv a ?ar:v, or it is rev!ewed by the- CommiSSIon cn its awn metian in 1~r6n~ 701 ich Sc:::;.c:qs
.' . . 1) J 1
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L251(e) and· L276 ofthe..R.u1es" the above-<:a¢oaed app1icttioa ofWPVG; rnc." for !C:lcwal.
of license for Station ~G(AM)" Funlatcwt1.~ IS GRANTED subject to the
condition that the S'ttticn SRAI.L RESUME broadcast opeations on or before February 8,
1997. 1

FEDERAL CO~CAnONSCO.M:M1.SSION

I ~:be ~"e::t ~;:::::;:tic::u U"C ::toe filed ·.vithi::1 30 d.;.y:s ut=- d1c :-:i=sc of t.b.U Suc::::::::uy De:::sica, Ulci :':e
:.:c::.=i$Sioo doc:s ::cC ;"'I:'I'C'''' the QSC 00 ie." own :noeioo. ~ Sw:amary Ce:::.:rioa siuil Oecca:c effe:::ive 50 d.:1ys

:.~:;~ ;:..: ::::..:ciic .~:=.:;:;.e ~ur::'.n:t :0 S<:::::icc.:s l.~l(::) Uld L:7o(c1) of.ne ~uic:::. I"' _ ('\
! 1"1·~
L.) '...J ~



4or Renewal of License
for Station WKZF(FM)
Bayboro, North Carolina

In the rAarter of

WKZF-FPiL INC.

Before the
FEDERAL COMMUN1CATIONS COIvll\1ISSION

Washingto~ D.C. 20554

) NfM Docket No. 96-110
)
) File No. BRH-950814UC
)
)
)
)

To: Administrative Law Judge
John M Frysiak

MOTION TO DIS:MISS

1. On September 13, 1996, WKZF-FNf, Inc. ("'NKZF"), filed a "Reply to .Mass Media

Bureau's Opposition to Motion for Summary Decision and Countennotion for Summary

Decision" in this proceeding. Such a pleading is neither contemplated nor authorized by

Section 1.251 of the Commission's Rules, 47 C.F.R §1.251. Section 1.45(c) of the

Commission's Rules provides that additional pleadings may be tiled only if specifically

requested or authorized by the Commission. Therefore, WXZFs pleading is subject to

summary dismissal.



2. Accordingly, the j\lfass Media Bureau requests that \VKZF's pleading be dismissed. l

Respectfully submitted,
Roy 1. Stewart

~~JJ[i:
No Goldstein

. t: Complaints &
Po itical Programming Branch

~f.Ot~w--:)
Alan E. Aronowitz
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.
Suite 7212
Washington, D.C. 20554
(202) 418-1430

.September 17, 1996

1 However, should the Presiding Judge accept WKZF's unauthorized pleading, the Bureau
respectfully requests the opportunity to address the matters raised tilerein.

3 on



CERTIBCAIE OF SERVICE

Natalie iYloses, a secretary in the Hearing Branc~ Mass Media Bureau, certifies that she has on

this 17th day of September 1996, sent by regular United States mail, U.S. Government frank, copies

of the foregoing "Motion to Dismiss" to:

WKZF-FM, Inc.
do Rick D. Rhodes Esq.
Irwin, Campbell & Tannenwald, P.e.
1730 Rhode Island Avenue, N.W.
Suite 200
Washington, DC 20036-3101

'J. . ~ n1 ,. -,' • v
v 'ili10-,~ CI.~v
1 a Ie Moses
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Federal Communications Commission

Before the
Federa~ communications Commission

Washington, D.C. 20554

FCC 96D-07

In ':he Matter of

WKZ F- EM, INC.

MM DOCKET ~O. 96-110

file No. BRH-950814GC

For Renewal of License
for Station WKZF(FM)
Bayboro, North Carolina

Appearances

Rick D. Rhodes, ~., Elizabeth A. Sims, ~. on behalf of WKZF-fM, Inc.
and Alan S. AIonowitz, ~. on behal~ of the Chief, Mass Media Sureau, Federal
Communications Commission.

SUMMARY DECISION OF

ADMINISTRATIVE LAW ....UDGE JOHN M. FRYSIAK

rssued: September 20, 1996 Re~eased: September 24, 1996

Pre~iminarl Statement

3y Hearinq Designacion Order, DA ~6-%-724, ::eleased May 9, 1996 ("HDO"),
t:l1e .1\s sis t:ant: Chie f, il.udio Ser'rices Di'rision, Mass Media 3ureau ("Bureau") ,
designaced Eor hearing t:he appL.cac.:..cn of iiKZF-(21l, Inc. ("WKZF") for renewal of
lice~se :Eor ?M Station WKZ?, Bayboro, Nortl1 Carolina. The following issues were
speci':ied:

(1 1 To determine whecher N'KZF-E'M, !nc. has the
capability and lntent to expeditiously ::es~~e

ehe broadcast: operac.:..ons of WKZF-21,
consistent: with the co~~ssion's Rules;

To dec ermine wheche~ N'KZF-:M,
~~claced Sec~ions ~3.l740 and/or
:::he Commission's Ru':'es: and

Inc. has
~3.l750 .or

(]) To determine, in light of ~he evidence
adducad 9ursuant: co the ?receding Lssues,
whet:her granc of the subJect ~enewal of
.l..:.cense afrplicacion '"ould ser"Je ::he publi~

incerest, convenience and ~ecessi=!.

~::'9 :-::::C :·..:.r"':i~= ;;=:-Tl:':::ed -::la.r., :.~ ~::e .=~.!~!!": :.:. is ::e::=~ined ~hat: granr: of the
:-~~.e~..;a':' :J: :'.:--:sr;,se 3.99~.:.::a:..:.::z: 'tiC:.i":'C: 3~~·:~ '":r:e~llc_':":: ~~.:~=~.s~,. ::.JnfJe!:.:.~~ce .~r:d

:h.e HDC ?':'acec 'lpcn ~~e Li:::snsee, NKZF, bot~ che
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burden of prcceeolng wi~h ehe ineroducc':'on of evidence and the burden of proof. Id.
ae: para. 9. .Z\,. prehearing conference '..Jas held on June 19, 1996 and on June 28,
1996. A e:elephone conference was held on September 6, 1996 at which time
procedural daces were suspended pending ruling on the WKZF's Motion for Summary
Decision filed August 28, 1996. Mass Media Bureau's Opposition to Motion for
Summary Decision and Counr:ermotion for Summary Decision was filed September 5, 1996
and Reply thereto by WKZF on September 13, 1996. 1 Mass Media Bureau's Motion to
Dismiss WKZF's Reply was f':'led September 17, 1996.

Findings of Fact

2. The HDO recited the following facts as the basis for the specification
of the issues in this proceeding. WKZF has been off e:he air since July 24, 1993
when the previous licensee, Carolina Community Broadcasting, Inc. ("Carolina")
suspended operations for financial reasons. On November 17, 1993, the commission
approved the application (File No. BPLH-930907GE) for the voluncary assignment of
WKZF's license f:::om Carolina to Sunbelc Media, Incorporated ("Sunbelt"). Carolina
and Sunbelc consummated chis transaction on December 13, 1993. Sunbelt, however,
did not return to station to broadcasr: operations, filing instead on August 26,
1994 an application (File No. BALH-940826GN) to assign the stacion's license to
WKZF-FM, Inc. The Cormnission approved chis assignment on December 23, 1994,
requiring the assignee to resume operaeions within sixty days of consummation of
ehe approved assignment. HDO at para. 2. WKZF-FM, Inc. filed on March 20, 1995
boch its noti::icaeion thac the assignme!1c "las consummated February 20, 1995 and its
request to modify ~he conditioned assignme!1t, stating that it was in the process
of "engineering a facili.ty upgrade as allocated by the Federal Communications
commission." The Bureau approved the new licensee I s request, modifying the
conditioned assignmenc to !:equire operaeions 'Nithin 240 days ::rom the date of
consummation, ~.~., November 20, 1995. ~ette!: to WKZF-E'M, Inc. (Ref. 1800B3-GDG),
daced July 25, 1995. On .'\ugust 14, 1995, WKZF-FM, Inc. ::iled its renewal
application, reporting in Section III, Item 3 of its application that the station
'Nas still off-air and :::eiterating in Sxhibit 2 to the application chat it was
"cur:::ently developing the e!1glneering for the station to apply for the C3
allocation." HDO at para. 3. The Commission approved the upgrade of the Bayboro,
North Carolina allocation from Channel 250A to Channel 250C3 on August 31, 1992.
Reoort and Order in MM Docket No. 91-237, 7 FCC Rcd 6305 (1992). The upgrade was
effective November 12, 1992, and the Commission I s action required that the licensee
submit the appropriate application (FCC form 301) implementing the upgrade by
february 12, 1993. No application implementing the C3 upgrade has been filed by
any of the approved licensees since the Commission's action in August 1992.
further, WKZF-E'M has neither notified the Commission that it :::esumed broadcast
operations nor has it indicated thac i~ has made any progress in implementing the
C3 allocation. Thus, WKZF-FM has been off-air for over two years, is not presently
authorized to remain silenc, and has not demonstrated that broadcast operations can
be resumed expeditiously. Consequently, WKZF-E'M, Inc. is in apparent violation of
Sections 73.1740 and 73.1750 of the Commission Rules. HDO at para. 4.

1 WK.ZF's Reply IS an unauthOrIzed pleading, and as such IS DISMISSED. See Section USl and Section
I AS(c) of the CommIssIon's Rules.
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3. Pursuant to Section 1.251 of the commission's Rules, in order to warrant
summary decision, a party must show tha~ there is no genuine issue of fact for
de~ermination at the hearing. To sustain a mo~ion for summary decision, it must
be established thac "the truth is clear," thac "the basic fac~s are undisputed,"
and that "the parties are not in disagreement regarding material factual inferences
that may be properly drawn from such fac"Cs." Big Country Radio, Inc., 50 FCC 2d
967 (Rev. Bd. 1975). The Bureau and WKZF assert chat the facts of this case are
not in dispute.

4. In addition to the facts related in the HDO, WKZF asserts that subsequent
to its request of March 20, 1995 to the Commission for permission to upgrade the
facilities, it engaged in June 1995 the services of professional engineering
consultant Timothy Warner to assist in the preparation of the upgraded application.

5. WKZF filed the sUbject renewal application on August 14, 1995. Therein,
it noted that the station remained off the air, but that it was developing the
engineering to apply for the facilities upgrade.

6. Mr. Warner first reviewed the s~acion's upgrade options on September 26,
1995 and proposed an engineering study to decermine whether the use of a
directional antenna on an existing tower near Arapahoe, North Carolina, which 'would
save time and money and would allow service ~o a larger area, would be consistent
with the Commission's Rules Section 73.315. WKZF avers thac the former licensee's
tower site was considered unsafe due to the extensive deteriorac~on of the tower
and that even after it became the station licensee, WKZF was not permitted to
inspect the station's tower site to dece~ne whether re9air was feasible. WKZF
estimated at the time that it: would take almost as much t'::'me, l.t not more, to
return the station to the air using the former au~horized sice, as ic would co
obtain authorization from the Commission in ~mplement: an upgrade to che station's
facilicies at the currently proposed 3~te.

7. WKZF scates thac as the engineering work was being processed and
analyzed, it was still ascertaining whether to invest: its resources to reconstruct
the former, dismantled sice, or alternatively, to s~art anew from a different site.
As a result, the work proposed by Mr. Warner and other consulting engineers was
temporarily postponed. WKZF avers that pr'::'or to ehe designation of the renewal
application for hearing, however, it and its consulting engineers .completed the
technical work and analysis of the proposed new site. WKZF f'::'led an application
for authority to make the proposed changes Nith the Commission on August 27, 1996.
WKZF alleges Chat, according to delivery and installation time estimates given by
technical consultants and equipment manufacturers selected by it to provide
equipment and substancially implemenc the upgrade and necessary site construction
activity, it is prepared to have the station back en the air within 60-90 days of
the Commission's pending modificacion application.

Conclusions of Law

8. WKZF argues that it has always been and continues to be its intention to
return the station to air and that ie presencly ~as the requisite financing and
technic,al capaoili::y ::0 9ut the stac:'on back on ::ie a~r. 'tlKZF pleads chac i::

'cannot do anything further unti: che Commission accs :0 renew iC3 authorizat~on and

- 3 -
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operation for a period of no~ more than 30 days
without :urther authority from the FCC.
Notification must be sent:: to the FCC ~n

washington, D.C. no later than the 10th day of
limited or discontinued operation. During such
period, the licensee shall continue to adhere to
the requirements in the station license pertaining
to the lighting of antenna structures. In che
event normal operation is restored prior to the
expiration of the 3D-day period, the licensee will
so notify the FCC of this date. If the causes
beyond the control of the licensee make it
impossible to comply 'tJithin the allowed period,
informal written request shall be made to the 2CC
no later than the 30th day for such additional
time as may be deemed necessary.

15. Section 73.1750 provides:

The licensee of each station shall notify the FCC
in Washington, D.C. of permanent discontinuance of
operation at least two days before operation is
discontinued. Immediately after discontinuance
of operation, the licensee shall forward the
station license and other instruments of
authorizat::.on to the ?CC:, ilashingt::on, D. C. for
cancellation.

FCC 96D-07

Issue (3) seeks to determine whether, In light of the evidence adduced, grant of
the subject renewal of license applicat:':'on. "tJould serve the public i:1terest,
convenience and necessi~y.

16. As the Bureau notes in opposition ~o wKZF's Motion, it: is WKZF's burden
to demonstrate that its own predesignation conduct was not dilatory. To meet this
issue WKZF's asserts that it was not represented by an attorney, that it never
intended to remain permanently silent and that it believed that stating in its
renewal application that it was silent but will be filing a fa~ilities change
application was adequate notice. These assertions are not sufficiently probative
to meet its burden of proof. Nor is WKZF I s post designation filing of the
modification proposal dispositive of the issue. It is in light of WKZF's actions
or lack thereof and not that of prior licensees that the issue of pUblic interest,
convenience and necessi~y hinges. Since the adequate proof is lacking, WKZF's
Motion for Summary Decision in its favor must be denied.

The Bureau's Countermotion

17. From all the above, it is clear that, absent a modificat:ion of
facilities, WKZF cannot return the station to the air and that it is the Bureau's
policy not to process modification applications of silent stacions thac have been
designated for ~earing. :n l~ght: of this, ~= is clear that WKZF cannot return the
stat:2.on co the air and cannot: meet: ~:5 ourdens '.mder the designaced issues.

- 5 -
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3ureat.:. 's Coun):errnotion for Summary Dec'::'si::m '::J Deny ;q:CZF' s =e~ewal application :nust:
be gram:ed.

Accordingly, IT IS ORDERED that: ~he Motion rar Summary ~ecis~on, filed August
28, 1996, by WKZF-fM, I~c. IS DENIED.

IT IS E'URTHER ORDERED c:hat c:he Cou~t:errno~'::'on :01: SUo":47.ary Decision, filed
Sepcember 13, 1996, by the Mass Media 3urea~ :S GRANTSD.

I':' !S FURTHER ORDERED that the ':6!1ewa2. app:'ica;:':'on of ~'iKZF-rn, Inc. (File No.
3RH-950814UC; :or =enewal of license fer Station WKZ?-?M 3ayocro, ~orth Carolina
IS DENIED and t:he scation's license IS C~~C~~~~D.·

IT IS FURTHER ORDERED t:hac ene hea':l~g scheciuled fer October 1, 1996 IS
CANCELLED and this proceedi~g IS TERMINATED.

FEJE~: CO~JNICATICNS COMMISSION

~~.~~s~
Administrat:ive Law JUdge

l [0 the event exceptions are not filed within 30 days after the release of this Summary Decision, and the
CommlsslOn does not reVlt:W the case on lts own :notl<Jn, thIS Summary Decision shall become effective 50 days
after its public release. pursuant to 47 C.FR. i .2iod)

- 6 -
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FEDERAL COiV1J.Y{UNlCATIONS COiV1J.YIISSION

Before the
FEDERAL COMl\ifUNICATIONS COiVIl.\I1ISSION

Washington. D.C. 20554

FCC 96-443

In the Matter of

Southwestern Broadcasting Corporation

For Renewal of License
for Station KLZK(FM)
Brownfield, Texas

Adopted: November l4, 1996

By the Commission:

) MM Docket No. 96-104
)

) File No. BRH-9003l5UC
)
)

)

)

ORDER

Released: November 15, 1996

t. By this Order the Commission directs the Mass Media Bureau to reinstate nunc pro
tunc and expeditiousiy process a minor modification application filed May 8, 1996 by
Sourhwestern Broadcasting Corporation ("Southwestern'). licensee of Station KLZK(FM),
Brownfield. Texas. to modify its facilities to operate on Channel 282C2. KLZK. which is
licensed as a Class A FM station. I is currendy off the air. By Hearing Designation Order
("HDO"). DA-96-657. released April 29 , 1996. Southwestern's application for renewal of license
of KLZK was set for hearing on issues to determine whether Southwestern has the capability and
imenc to expeditiously resume the broadcast operation of KLZK(FM), consisrenc with the
Commission's rules, and whether Southwestern has violated 47 C.F.R. §§7J.1740 and/or
7J. l750 which provide, respectively. that a station may not discominue operation for more than
thirty days without Commission authorization. and that a licensee shan notify the Commission
of pennanenc discontinuance of operation. The HDO further provided thar any gram of renewal
would be conditioned on the expeditious resumption of operarion.

2. In a Summary Decision (S.D.). 11 FCC Red 9120 (AU L996), Administrative Law
Judge Richard L. Sippel (AU) denied Sourhwestern' s renewal application and cancelled irs
station license. The AU recited that, at a June 6, 1996 prehearing conference, the paI1ies
indicated that they would attempt to negotiate a consent order ro resolve the proceeding. The
AU also indicated that. in view of Section ~3(l) of the Tdecommunications-Ac! of 1996,: which
added a new Section 312(g) to the Communications Act of 1934,47 U.S.C. §312(g), under

tThe Bureau upgraded the allotment for KLZK from Channel 280A to Channel 282C2 in
L988. RepoI1 and Order, 3 FCC Red 6158 (M. M. Bur. L988).

"Pub. L. No. 104-104, 110 Stat. 56 (1996).
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which a broadcast station r s license will automatically expire upon me sracion' s failure to broadcast
for a consecutive twelve-month period, an important element in a viable settlement would ht:: the
Mass Media Bureau's expeditious review of the application r1lt:ct by Souchwestt::rn un May ~.

[996. Ac a further conference held June 27. 1996. however. the Bureau indicurt:d thar d~spi(~

irs <:xranc policy of expeditiously processing applications to assist silent stations in danger of
losing their authorizations as a result of the flew legislation, see Procedures Allnollnc~d for
Expedited Processing of Agplications Filed bv Silent Broadcasting Stations (Puhlic
Notice)("Expedited Processing"), DA 96-818, released. May 22, 1996. the Bureau would nor
expedite the processing of Southwestern's application because it was filed after release of the
HDO. In the circumstances. the AU authorized Southwestern to seek summary decision. which
it did on July 5. 1996; the Bureau filed a countermorion for summary decision on July 19. 1996.
The .A.LJ granted the Bureau r s morion. The Bureau subsequendy dismissed Sourhwestern' s
application. Southwestern !las filed exceptions. In view of the faCt that i£s lic~ns~ will be
terminaced automatically if it does not resume operation of KLZK before February 9, [997.
Southwestern urges the Commission, first. to issue an order directing che Bureau co proc:::ss the
KLZK modification application and. second, to hold the proceeding in abeyanc::: until
Southwestern returns KLZK to the air or the statutory deadline occurs. The Bureau opposes this
reHef.

3. In detennining whether a licensee of a silent station has the requisite capability and
intent to expeditiously restore broadcast operations. the Commission r S current practic::: is to
consider steps the licensee has taken during the course of the proc~ing to rerurn its station to

the air, See Kevboard BroadcaSting Communication, 10 FCC Red 489 (M. M. Bur. 1995)
(matter resolved favorably where. despite questions relating co station's silenc::: ror over thret:
years. licensee took steps after designation for hearing ro overcome <:::4uipmenr ::lna mh~r

problems co rerurn to the air); Cavan Communic:l£ions, 10 FCC Red 2873 (AlJ 1995) (lic:::nse
renewed without objection by che Bureau where licensee acted promptiy after designation ro mak~

necessary repairs and enter into a Local Marketing Agreement in order to rerurn to the air):
David Lee Communications, Inc., 9 FCC Red 1656 (Jill 1994) (license renewed with support
of the Bureau where. after designation. licensee entered into time brokerage agreement and
resumed operations). Although the Bureau would distinquish chese cases. noting that
Southwestern failed to take any steps toward resumption of operations prior to the HDO, we
believe the better reading of this precedent is that it is not fatal ~ven if the steps raken by the
licensee occur after the HDO, whether or not action is required by the Bureau. Furthermore.

- as noted, the Bureau, in Expedited Processing, announced its policy to assist stations facing the
stannory deadline contLined in 47 U.S.C. §312(g) by expeditiously acting on applications that
are required to rerurn a silent station· to the air. . The Bureau did not indicate in Expedited
Processing an exc...option to this policy for actions taken after designation for hearing.

-+. In this case, following issuance of the FIDO on April 29, 1996. Southwestern prompdy
obtained a new' transmitter site for KLZX to operate on Channel 2820 and filed its applic:uion
for the new facilities an May 8, 1996. In addition. it prepared a projeaion of expc::nses and
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obtained a bank letter to cover the costs of construction and initial operation. Assuming
favorable action on its application, we estimate it will take approximately sixty days following
receipt of a pennit for Southwestern to construct the proposed facilities and return KLZK to the
air. Although the Bureau has declined to process the application for Channel 282C2 because ie
was riled post-designation. we are unable to discern a convincing basis for the Bureau's position
in light of the aforenored precedent. which gives decisional weight to efforts made hy the licensee
atkr designation to n::srore service. and the Bureau's own stated intention in Expedieed
Processing to come to the aid of silent stations in net::d of expedited application proce~sing.

Indeed, there is nothing in the language of Expedited Processing to indicate thar the Bureau will
nor apply expedition to applications tiled during the course of a hearing proceeding and the
Bureau has offered no sufficient rationale for tts refusal to do so here. Therefore, in view of the
exigencies of this case, we direct the Bureau to reinstate nunc pro tunc and process
Southwestern's May 8, [996 application on an expedited basis and, if the application is
technically complete and ocherwise grantable. to issue a construction pennit by December 6. [996
so as to afford sufficient time for Southwestern to construct and resume operations prior to the
statutory deadline. j If the Bureau is unable to complete action on the application within the
$p~cified time frame, or, as a consequence of other ex.trinsic factors, the licensee cannor resume
operations before February 9, 1997, the licensee may petition the Commission for such further
relief as may be appropriate at that time. While these steps are in progress, we will hold this
proceeding in abeyance.

5. ACCORDINGLY, IT IS ORDERED. That the Mass Media Bureau IS DIRECTED to
reinstate nunc pro tunc and process Southwestern Broadcasting Corporation's May ~. 1996
moditication application in accordance with this order.

6. IT IS FURTHER ORDERED That the August 18. 1996 Consolidat~d Brlef and
Exceptions and the application of Southwestern Broadcasting Corporation (File No.BRH­
900315Ue) for renewal of license of S{ation KLZK(FM), -Brownfield. Texas..A.RE HELD IN
ABEYA.l"fCE pending further order of the Commission. ~

FEDERAL COMMUNlCAnONS COlY£MISSION

William F. Caton
Acting Sc::crerary

JAs noted above. foHowing release of the S. D., the Bureau dismissed Southwestern's
modification application. Southwestern should be prepared to resubmit its application and
provide any ancillary infonnation needed by the Bureau to meet its December 6, 1996 deadline.

~If Southwestern is successful in returning KLZK to the air before the statutory deadline, the
General Counsel is delegated authority to reverse the s.J;;L and grant renewal of license.
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