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December 19, 1996

Mr. William F Caton

Acting Secretary

Federal Communications Commission
Room 222

1919 M Street, NW.

Washington, D.C. 20554

Re: Comments of Orion Atlantic in CC Docket Number 96-45

Dear Mr. Caton:

Enclosed please find an original and four (4) copies of the Comments of Orion
Atlantic in the above-captioned docket. One copy of the Comments have also been
sent to International Transcription Service.

Please direct any questions that you may have to the undersigned.
Sincerely,

WW&V

Thomas J. Keller

Enclosures
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

CC Docket No. 96-45
Federal-State Joint Board on

Universal Service

COMMENTS OF ORION ATLANTIC

International Private Satellite Partners, L.P. ("Orion Atlantic") hereby respectfully
submits comments regarding the Recommended Decision (released November 8,
1996) of the Federal-State Joint Board ("Joint Board") in the above-captioned
proceeding. Orion Atlantics comments are directly solely at the Joint Boards
recommendations regarding contributors to the recommended universal support
funding mechanisms.

Orion Atlantic is a Delaware limited partnership which holds a license granted by
the Commission to operate an international communications satellite system with a
satellite operating in the Ku Band located at 37.5 degrees West longitude. The license
was originally granted to Orion Atlantic’s general partner, Orion Satellite Corporation,

pursuant to the Commissions Separate Systems Decision, and was assigned to

1/ Report an ronth tablishment of lli tems Providin
international Communications, CC Docket No. 84-1299, 101 F.C.C. 2d 1046

(1985), (Separate Systems Decision), Memorandum OQpinion an
Reconsideration, FCC 86-144, 61 Rad. Reg.2d (P&F) 649 (released April 17,
1986); Memorandum Opinion and Qrder on Further Reconsideration, 1 F.C.C.
Rcd. 439 (1986); Qrion Satellite Corp., 6 FC.C. Red. 4201 (1991).
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Orion Atlantic prior to launch and operation of the satellite.Z Orion Atlantics satellite
was successfully launched in November, 1994, and placed into operation in January,
1995. Orion Atlantics main services are the provision of private satellite networks,
principally private VSAT networks, and video distribution services for business
customers in the transatlantic and pan-European markets.

l. ection 254 f the Telecommunications Act of 19

The Telecommunications Act of 1996 (the "1996 Act") provides that every

“telecommunications carrier that provides interstate telecommunications services" must
contribute to the universal support mechanisms established by the Commission.¥
The 1996 Act also permits the Commission to require any "other provider" of
telecommunications to contribute to universal service if the public interest so
requires.¥ The statute defines a "telecommunications carrier' to be "any provider of
telecommunications services, except that such term does not include aggregators of
telecommunications services (as defined in section 226). A telecommunications carrier

hall be treated as a common carrier under this Act only to the extent that it i
engaged in the providing telecommunications services, except that the Commission

hall determine whether the provision of fix nd mobil tellit rvices Il be

2/  FCC File No. CSS-93-006-(AL); Qrion Sateliite Corp., 9 FC.C. Rcd. 2148 (1994).

3/ Telecommunications Act of 1996, Pub. L. No. 104-104, § 254(d), 110 Stat. 56, 73
(1996) (codified at 47 U.S.C. § 254(d)).

4/ Id.
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treat mmon carriage.”¥ A "telecommunications service" is defined as the
"offering of telecommunications for a fee directly to the public, or to such classes of
users as to be effectively available directly to the public, regardless of the facilities
used."¥ "Telecommunications" is defined as “the transmission, between or among
points specified by the user, of information of the users choosing, without change in

the form or content of the information as sent and received.'”

il. Th in Recommendati Re ing Mandat ntri to th
ni | Service Mechanisms.

In general, the Joint Board recommended that the Commission construe
broadly the statutory mandate that all “telecommunications carriers” that provide
"interstate telecommunications services" contribute to universal service. The Joint
Board specifically suggested that any entity that provides on a wholesale, resale or
retail basis any of the “interstate telecommunications" it listed should contribute to
universal support mechanisms to the extent it provides such interstate
telecommunications services.¥ The Joint Board recommended specifically that
“interstate telecommunications" include, but are not limited to the interstate portion of

the following list: cellular telephone and paging, mobile radio, operator services, PCS,

5/ 47 U.S.C. §153(44) (emphasis added). The term "aggregator" means "any person
that, in the ordinary course of its operations, makes telephones available to the public
or to transient users of its premises, for interstate telephone calls using a provider of
operator services." 47 U.S.C. § 226(a)(2).

6/ 47 U.S.C. § 153(46).
7/ 47 U.S.C. s 153(43).
8/ Id. at { 789.
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access, alternative access and special access, packet switched, WATS, toll-free, 900,

MTS, private line, telex, telegraph, video, satellits, international/foreign, intral ATA, and

resale services.?

The Joint Board also recommended that "wholesale carriers," carriers that
provide services to other carriers, should be required to contribute, because such
carriers’ activities are included in the phrase "to such classes of eligible users as to be
effectively available to a substantial portion of the public."? It noted that the FCC
has interpreted the quoted phrase to mean "systems not dedicated exclusively to
internal use,” or systems that provide service to other than significantly restricted
classes.t¥ As an example of what it means by this recommendation, the Joint
Board suggested that a PMRS MSS provider that leases capacity to other carriers
should be required to contribute to the extent it leases capacity to other carriers.’?/

The Joint Board noted that, under the statute, the FCC may require any "other
provider" of telecommunications to contribute to universal service if the public interest
so requires.' However, the Joint Board recommended that “other providers" of
telecommunications not be required to contribute to universal support mechanisms at

this time, because it concluded that such providers do not substantially benefit from

9/ Id. at { 785 (emphasis added).
10/ Id. at § 788.

11/ d

12/ d.

13/ Id. at § 792.
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the public switched telecommunications network.’ In reaching this conclusion, the
Joint Board recognized that the statute makes a distinction between
telecommunications offered on a private-service basis without incurring common
carrier obligations.’¥ However, the Joint Board determined that "other providers"
refers only to entities that provide telecommunications to meet their own internal needs
or that provide services free-of-charge. It further concluded that to the extent “other
providers," such as private network operations, offer interstate telecommunications
services, they should be required to contribute to universal support mechanisms.*/
1. rion Atlantics Position

Orion Atlantic strongly supports the Joint Board’s recommendation that “other
providers" of telecommunications not be required to contribute to universal support
mechanisms at this time. Orion Atlantic is not a "telecommunications carrier" within the
meaning of the 1996 Act. Orion Atlantic is a separate systems operator offering
services on a private-carriage basis and believes that such private carriers should
remain free from any obligation to contribute to universal support mechanisms. As the
Joint Board noted, the statute makes a distinction between telecommunications offered
on a private-service basis and those offered on a common carrier basis with attendant

common carrier obligations such as mandatory contributions to universal support

mechanisms.

14/ |d. at { 794.
15/ Id. at § 792.
16/ 1d.
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However, Orion Atlantic disagrees with the Joint Board's characterization of
"other providers" as referring only to entities that provide telecommunications to meet
their own internal needs or that provide services free-of-charge. In its Separate
Systems Decision, the FCC made a specific finding that "separate systems operators
are not to operate as common carriers." Orion Atlantic has structured its business in
reliance on the Commission’s findings that separate satellite systems will be treated as
private carriers, not common carriers. The Commission's policies in this regard have
been entirely consistent with the definition of private carriage set forth by the court in
National Association of Regulatory Commissioners v. FCC, 525 F.2d 630 (D.C. Cir.
1976)("NARUC 1YY/, Moreover, the explicit language in the definition of
"telecommunications carrier" in the statute'® makes it clear that Congress intended
to leave the Commission's Separate Satellite Decision intact and indicates that private
carriers should not be subjected to mandatory contributions to the universal service
support mechanisms.

Orion Atlantic urges the Commission to reject the Joint Board's narrow

interpretation of "other providers" of telecommunications services and to construe the

17/ In NARUC |, the court held that a common carrier is either required to hold out its
service to all people indifferently or in fact chooses to do so. NARUC |, 525 F.2d at
641. On the other hand, private operators enter into individually negotiated medium-
to-long term contracts with a relatively stable customer base having compatible service
needs with that of the operator and its other customers. Id. at 641-643.

18/ ‘A telecommunications carrier shall be as a common carrier under this Act only to
the extent that it is engaged in the providing telecommunications services, except that
the Commission shall determine whether the provision of fixed and mobile satellite
services shall be treated as common carriage." 47 U.S.C. § 153(49).
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statute in a manner consistent with well-settled judicial precedent in this area and the
Commissions Separate Systems Decision. To reach any other conclusion would
seriously disrupt existing business relationships and fundamentally undermine the
public interest benefits associated with the establishment of separate systems.

nclusi
For the foregoing reasons, Orion Atlantic urges the Commission to adopt rules
that do not require separate systems to make mandatory contributions to universal
service mechanisms.
Respectfully submitted,

INTERNATIONAL PRIVATE SATELLITE
PARTNERS, L.P. d/b/a/ ORION ATLANTIC

By: /7/W ﬁ%

Thomas J. Keller, Esq.
Kathy D. Smith, Esq.

Verner, Liipfert, Bernhard,
McPherson & Hand, Chtd.

901 - 15th Street, N.W.

Suite 700

Washington, D.C. 20005

(202) 371-6000

Richard H. Shay, Esq.

April McClain-Delaney, Esq.
Orion Network Systems, Inc.
2440 Research Boulevard
Suite 400

Rockville, Maryland 20850
(301) 258-3200

Its Attorneys

Dated: December 19, 1996



CERTIFICATE OF SERVICE

I, Renee K. Kernan, a secretary with the law firm of Verner, Liipfert, Bernhard,

McPherson and Hand, hereby certify that on this 19th day of December, 1996, a copy

of the Comments of Orion Atlantic was mailed, first-class, postage prepaid to:

The Honorable Reed E. Hundt
Chairman

Federal Communications Commission
1919 M Street, N.W,, Room 814
Washington, DC 20554

The Honorable Rachelle B. Chong
Commissioner

Federal Communications Commission
1919 M Street, N.W,, Room 844
Washington, DC 20554

The Honorable Susan Ness
Commissioner

Federal Communications Commission
1919 M Street, N.W,, Room 832
Washington, DC 20554

The Honorable Julia Johnson
Commissioner

Florida Public Service Commission
2540 Shumard Oak Blvd.

Gerald Gunter Building
Tallahassee, FL 32399-0850

The Honorable Kenneth McClure
Commissioner

Missouri Public Service Commission
301 W, High Street, Suite 530
Jefferson City, MO 65101

The Honorable Sharon L. Nelson

Chairman

Washington Utilities and
Transportation Commission

P.O. Box 47250

Olympia, WA 98504-7250

The Honorable Laska Schoenfelder

Commissioner

South Dakota Public Utilities
Commission

State Capitol, 500 E. Capitol St.

Pierre, SD 57501-5070

Martha S. Hogerty
Public Counsel for the State of Missouri
P.O. Box 7800

Jefferson City, MO 65102

Paul E. Pederson

State Staff Chair

Missouri Public Service Commission
P.O. Box 360

Jefferson City, MO 65102

Lisa Boehley

Federal Communications Commission
2100 M Street, N.W.,, Room 8605
Washington, DC 20554

Charles Bolle

South Dakota Public Utilities
Commission

State Capitol, 500 E. Capitol St.

Pierre, SD 57501-5070

Deonne Bruning

Nebraska Public Service Commission
300 The Atrium

P.O. Box 94927

Lincoln, NE 68509-4927



James Casserly

Federal Communications Commission
Office of Commissioner Ness

1919 M Street, Room 832
Washington, DC 20554

John Clark

Federal Communications Commission
2100 M Street, N.W,, Room 8619
Washington, DC 20554

Bryan Clopton

Federal Communications Commission
2100 M Street, N.W,, Room 8615
Washington, DC 20554

Irene Flannery

Federal Communications Commission
2100 M Street, N.W,, Room 8922
Washington, DC 20554

Daniel Gonzalez

Federal Communications Commission
Office of Commissioner Chong

1919 M Street, N.\W,, Room 844
Washington, DC 20554

Emily Hoffnar

Federal Communications Commission
2100 M Street, N.W,, Room 8623
Washington, DC 20554

L. Charles Keller

Federal Communications Commission
2100 M Street, N.W,, Room 8918
Washington, DC 20554

Lori Kenyon

Alaska Public Utilities Commission
1016 West Sixth Avenue, Suite 400
Anchorage, AK 99501

David Krech

Federal Communications Commission
2025 M Street, N.W,, Room 7130
Washington, DC 20554

[

Debra M. Kriete

Pennsylvania Public Utilities
Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

Diane Law

Federal Communications Commission
2100 M Street, N.W,, Room 8920
Washington, DC 20554

Mark Long

Florida Public Service Commission
2540 Shumard Oak Bivd.

Gerald Gunter building
Tallahassee, FL 32399

Robert Loube

Federal Communications Commission
2100 M Strest, N.W,, Room 8914
Washington, DC 20554

Samuel Loudenslager

Arkansas Public Service Commission
P.O. Box 400

Little Rock, AR 72203-0400

Sandra Makeeff

lowa Utilities Board

Lucas State Office Building
Des Moines, |IA 50319

Philip E. McClelland

Pennsylvania Office of Consumer
Advocate

1425 Strawberry Square

Harrisburg, PA 17120

Michael A. McRae

D.C. Office of the Peoples
Counsel

1133 - 15th Street, N.W.,, Suite 500

Washington, DC 20005



Tejal Mehta

Federal Communications Commission
2100 M Street, N.W,, Room 8625
Washington, DC 20554

Terry Monroe

New York Public Service Commission
3 Empire Plaza

Albany, NY 12223

John Morabito

Deputy Division Chief

Accounting and Audits

Federal Commmunications Commission
2000 L Street, N.W,, Suite 812
Washington, DC 20554

Mark Nadel

Federal Communications Commission
2100 M Street, N.W,, Room 8916
Washington, DC 20554

John Nakahata

Federal Communications Commission
Office of the Chairman

1919 M Street, N.W,, Room 814
Washington, DC 20554

Lee Palagyi

Washington Utilities and
Transportation Commission

1300 S. Evergreen Park Drive, S.W.

Olympia, WA 98504

Kimberly Parker

Federal Communications Gommission
2100 M Street, N.W.,, Room 8609
Washington, DC 20554

Barry Payne

Indiana Office of the Consumer Counsel

100 North Senate Ave., Room N501
indianapolis, IN 46204-2208

Jeanine Poltronieri

Federal Communications Commission
2100 M Street, N.W,, Room 8924
Washington, DC 20554

James Bradford Ramsay

National Association of Regulatory
Utility Commissioners

P.O. Box 684

Washington, DC 20044-0684

Brian Roberts

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Gary Seigel

Federal Communications Commission
2000 L Street, N.W,, Suite 812
Washington, DC 20554

Richard Smith

Federal Communications Commission
2100 M Street, N.W,, Room 8605
Washington, DC 20554

Pamela Szymczak

Federal Communications Commission
2100 M Street, N.W,, Room 8912
Washington, D.C. 20554

Lori Wright

Federal Communications Commission
2100 M Street, N.W,, Room 8603
Washington, D.C. 20554
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