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Re: BOC Provision of “Carrier’s Carrier” InterLATA Services

The Telecommunications Act of 1996 (the Act) allows a Bell Operating Company
(BOC) to provide interlLATA services to other carriers, including to the separate affiliate
required by §272. The provision of such “carrier’s carrier” services is subject to
Commission approval under §271, if they originate in-region, and to the
nondiscrimination safeguards of §272(e)(4), but not to the §272 separate affiliate
requirement.

I. The Language of the Act Allows a BOC To Provide Carrier’s Carrier Services

It is unquestioned that a BOC may provide out-of-region interLATA services both
on a retail basis and to other carriers without Commission approval and without a §272
separate affiliate.! It is also clear that a BOC must have approval under §271, and use a
§272 separate affiliate, to provide retail in-region interLATA services to the general
public. The parties to CC Docket No. 96-149 disagree on whether a BOC must use a
separate affiliate to provide in-region interLATA services to other carriers, including the
BOC'’s own separate interLATA affiliate. The comments in that docket have focused on
§272(e)(4). In addition to that subsection, it is also necessary to refer to the definitions in
the Act and the specific provisions of §§271(b)(1) and 272(a)(2) to resolve this question.
(See the attached diagram for an overview of the relationship between the §271 approval
requirements and the §§272/274 structural separation requirements.)

Section 271(b)(1) of the Act requires Commission approval before a BOC may
provide “interLATA services originating in any of its in-region States.” Section 3(21)
defines “interLATA services” as “telecommunications between a point located in a local
access and transport area and a point located outside such area.” Section 3(43) defines
“telecommunications” as “the transmission, between or among points specified by the
user, of information of the user’s choosing, without change in the form or content of the
information as sent and received.” These provisions do not draw distinction between
retail and carrier’s carrier offerings. Thus, a BOC must obtain Commission approval

! The Commission’s interim Competitive Carrier policy allows a BOC the option of using an
affiliate that complies with certain safeguards (although not all of the §272 restrictions) or being subject to
dominant regulation. Report and Order, Bell Operating Company Provision of Out-of-Region Interstate,
Interexchange Services, CC Docket No. 96-21, FCC 96-288 (released July 1, 1996).
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under §271 before it may provide in-region interLATA services originating in-region to
other carriers.2

Section 272 uses different terminology, with a different result.

Section 272(a)(2)(B) requires a BOC to use a separate affiliate for “[o]rigination
of interLATA telecommunications services.”? Section 3(46) defines “telecommunications
service” to mean “the offering of telecommunications for a fee directly to the public, or to
such classes of users as to be effectively available directly to the public, regardless of the
facilities used.” Accordingly, the scope of the separate affiliate requirement only includes
offerings “directly to the public.” This is a much narrower class of services than those
described in §271(b)(1). Congress’s use of a different defined term in §272
(“telecommunications service” versus “interLATA service”) leaves no doubt that the
BOC itself may provide carrier’s carrier services, which the BOC does not offer “directly
to the public,” without using a separate affiliate.

In view of the above, there is a clear resolution to the controversy in Docket 96-
149 over the meaning of §272(e)(4). That section states that a BOC “may provide any
interLATA or intralLATA facilities or services to its interlLATA affiliate if such service or
facilities are made available to all carriers at the same rates and on the same terms and
conditions, and so long as the costs are appropriately allocated.” Because the §272
separate affiliate requirement does not apply to carrier’s carrier offerings, there is no
conflict between the requirement that retail services be offered through a separate
affiliate. The function of §272(e)(4) in the Act, which is fully in harmony with §272(a), 4
is to clarify expressly that (1) a BOC may provide carrier’s carrier services, (2) a BOC
may provide facilities, as well as services, to carriers, (3) a BOC may make these
offerings to its own interLATA affiliate, and (4) nondiscrimination and cost allocation
apply to such offerings. Thus, §272(e)(4) is neither redundant nor is it in conflict with the
overall structure of the Act.

II. BOC Provision of Carrier’s Carrier Services Is in the Public Interest

Section 271(d)(3)(C) requires a BOC to satisfy the Commission that the offering
of carrier’s carrier services originating in-region will be consistent with the public interest
before the BOC can offer such services. The BOC will make a specific public interest
showing in a §271 application proceeding. However, several general public interest

2 Section 271 only applies where a BOC “provides” interLATA services such as to another carrier
or to the general public.

3 There are exceptions to this requirement not relevant to this discussion.

4 Even if §272(a) could somehow be read to include carrier’s carrier services, §272(e)(4) would
constitute an exception because, as a matter of statutory construction, the more specific provision
(§272(e)(4)) would take precedence over the general provision (§272(a)). See MacEvoy v. United States,
322 U.S. 102, 107 (1944). The Commission must avoid an interpretation of the Act that would make
§272(e)(4) superfluous and must construe the Act to give effect to all of the words used by Congress. See
Beisler v. Commissioner, 814 F. 2d 1304, 1307 (9th Cir. 1987).
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considerations show that there is a sound policy basis for Congress’s decision to allow
BOC in-region interLATA carrier’s carrier services.

A Bell regional holding company needs maximum flexibility to implement its
network—the same flexibility that other providers of intraLATA and interLATA services
enjoy—if it is to provide consumers efficient, economical, and innovative service. This
includes the option of provisioning both intralLATA and interLATA services from the
same underlying BOC network. Compared to using services provided by the BOC on a
wholesale basis, the separate interLATA affiliate that provides retail services may not
find it efficient to resell another carrier’s services, acquire facilities from a third party, or
construct new facilities. To optimize consumer welfare, the separate affiliate must be able
to choose among all these options.

If the separate affiliate must buy from a competing interexchange carrier to
provision its own interexchange services, its cost may be higher and it will be
handicapped in competing on price with the existing interexchange oligopoly.> The ability
of the BOC to offer carrier’s carrier services can add an additional source of facilities-
based competition at the interexchange wholesale level that will serve not only the BOC’s
interLATA affiliate but potentially other second tier retail interexchange carriers, who are
now subject to the pricing of the big three—AT&T, MCI, and Sprint.

In addition, the BOC may provide underlying services to its own interLATA
affiliate for new retail offerings not now available in the marketplace. Consumers will
benefit from the introduction of these new offerings and, because the BOC must make the
same underlying services available to all carriers, other retail carriers will have an
opportunity to match the BOC affiliate’s products.

Finally, the §272 separate affiliate requirement may apply for as few as three years
after the separate interLATA affiliate enters the market.5 Congress intended that this
provision would sunset and that afterwards BOC would be able to take advantage of all
possible economies of scope and scale, just as all other carriers may do today. BOC
provision of carrier’s carrier services to its separate affiliate would permit a quicker and
more efficient transition from structural separation to integration, which promises further
cost reduction and consumer pricing benefits. Forcing the interLATA affiliate to acquire
duplicative facilities would prove wasteful and inefficient.

5 Interexchange carriers are not legally obliged to provide at cost unbundled network elements to
other carriers, nor to resell their services at wholesale prices—unlike the reverse situation where incumbent
interexchange carriers are guaranteed an efficient method of entering the local market. Moreover, the major
facilities-based interexchange carriers are nondominant and untariffed, which gives them total control over
their offerings to retail carriers. Thus, the BOC’s separate affiliate may or may not be able to negotiate
favorable resale terms to provision its interLATA offering. Also, as long as the option of using BOC-
provided facilities and services exists (even if not exercised), it will be a factor in negotiations for resale
services from the interexchange carriers that will help the affiliate reach a price that is fair.

6 See §272(f)(1).



-4 -

BOC provision of carrier’s carrier services presents no risk of discrimination or
cross-subsidy. In the first place, §271(d)(3)(B) requires the BOC to demonstrate to the
Commission, before it may provide carrier’s carrier services, that it will comply with
§272, including the nondiscrimination provisions of §§272(c)(1) and 272(e)(4) and the
accounting and affiliate transaction requirements of §272(c)(2). Second, the BOC will
have an ongoing obligation under §§272(c)(1) and 272(e)(4) to offer such services on
nondiscriminatory terms to all carriers. Third, the BOC will not directly engage in
competition with other interLATA carriers for retail business, which is the largest and
most critical part of the market. Instead, it would be acting as a supplier to interexchange
carriers—sophisticated customers with many choices other than the BOC for interLATA
service and facilities. These carriers can easily detect any discrimination—and easily
avoid it by use of some other carrier’s wholesale services.

The Commission’s accounting and affiliate transaction rules, which implement
§§272(c)(2) and 272(e)(4), will prevent the BOC from cross subsidizing any carrier’s
carrier services it provides to its interLATA affiliate. Moreover the BOC would have no
incentive to set its prices at “subsidized” low rates, because the affiliate’s competitors in
the interexchange market would be entitled to the same prices and the BOC’s affiliate
would have no advantage. For the same reason, there would be no effect on competition
at the retail consumer level because all carriers would have the same access to BOC
services at the same prices.

In sum, the Act allows a BOC to provide in-region interLATA carrier’s carrier
services to its separate interLATA affiliate and to other carriers; the public will benefit
from such offerings; and there is no danger of discrimination or cross subsidy.
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considered ‘‘competent” to make such a
choice.

The record in this case gives rise to
grave doubts regarding respondent Mor-
an’s ability to discharge counsel and repre-
sent himself. Just a few months after he
attempted to commit suicide, Moran essen-
tially volunteered himself for execution: he
sought to waive the right to counsel, to
plead guilty to capital murder, and to pre-
vent the presentation of any mitigating evi-
dence on his behalf. The psychiatrists’ re-
ports supplied one explanation for Moran’s
self-destructive behavior: his deep depres-
sion. And Moran’s own testimony suggest-
ed another: the fact that he was being
administered simultaneously four different
prescription medications. It has been rec-
ognized that such drugs often possess side
effects that may “compromise the right of
a medicated criminal defendant to receive a
fair trial ... by rendering him unable or
unwilling to assist counsel.” Riggins, —
U.S., at —, 112 S.Ct., at 1818-1819 (KEN-
NEDY, J., concurring). Moran’s plea collo-
quy only augments the manifold causes for
concern by suggesting that his waivers and
his assent to the charges against him were
not rendered in a truly voluntary and intel-
ligent fashion. Upon this evidence, there
can be no doubt that the trial judge should
have conducted another competency evalu-
ation to determine Moran’s capacity to
waive the right to counsel and represent
himself, instead of relying upon the psychi-
atrists’ reports that he was able to stand
trial with the assistance of counsel.?

To try, convict, and punish one so help-
less to defend himself contravenes funda-
mental principles of fairness and impugns
the integrity of our criminal justice system.
I cannot condone the decision to accept,
without further inquiry, the self-destruc-
tive “choice” of a person who was so deep-

8. Whether this same evidence implies that Mor-
an's waiver of counsel and guiity pleas were
also involuntary remains to be seen. Cf. Miller
v. Fenton, 474 U.S. 104, 106 S.Ct. 445, 88 L..Ed.2d

ly medicated and who might well 3
severely mentally ill. I dissent.;g8

UNITED STATES and Feder§
Communications Commisaig
Petitioners,
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Owner and operator of radl* x
brought action seeking declaratory
ment that federal statutes prohibl
broadcast of lottery advertising '5 e
sees located in nonlottery states VIoUN
First Amendment and equal pro
clause, and sought injunctive religf;
United States District Court for,;‘
District of Virginia, Frank A.' Ka}
Senior District Judge, sitting b
tion, 732 F.Supp. 633, granted_ !;e ;
government appealed. The Co
peals for the Fourth Circuit, 9567 X
affirmed. United States and Feder$
munications Commission (FCC)“ﬁi
tion for writ of certiorari, which®
ed. The Supreme Court, Justice Wi
held that federal statutes prohibx

lotteries, while allowing such b "‘

by broadcaster licensed to staté ﬁ" .
ports lottery, regulated comme
in manner that did not violate First

405 (1985) (voluntariness is a mixed qu '
law and fact entitled to mdePend ;
review),
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[t, as applied to broadcaster located in
: ottery state but near border of lottery

¢Reversed.
B justice Souter filed opinion concurring
part in which Justice Kennedy- joined.
& Justice Stevens filed dissenting opinion
which Justice Blackmun joined.

Constitutional Law €=90.3
‘Telecommunications e384

Fi: Federal statutes prohibiting radio
¥ jeast of lottery advertising by licen-
R located in nonlottery states regulated
P mercial speech in manner that did not
Miate First Amendment rights of broad-
“tor that was located in nonlottery state,
R near border of lottery state. U.S.C.A.
fonst Amend. 1; 18 US.CA. §§ 1304,

b Constitutional Law €=90.2

N Constitution affords lesser protection
Fcommercial speech than to other consti-
Btionally guaranteed expression.
$8.C.A. Const.Amend. 1.

FConstitutional Law =90.3

,In determining constitutionality under
st Amendment of federal statutes pro-
fighiting radio broadcast of lottery advertis-
g by licensees located in nonlottery
flates, government had substantial interest
B supporting policy of nonlottery states, as
el as not interfering with policy of states
foat permit lotteries. 18 U.S.C.A. §§ 1304,
2807, U.S.C.A. Const.Amend. 1.

g Constitutional Law ¢=82(6.1)
g Gaming &=1
Pr: Gambling implicates no constitutional-
t ¥ Protected right; rather, it falls into cate-
” of “vice” activity that can be, and
i®equently has been, banned altogether.
K. See publication Words and Phrases
B for other judicial constructions and
g definitions.
? .Constitutional Law =90.2
g Whether regulation of commercial

Peech directly advances governmental in-
“353,0!.—20

terest asserted, and, thus, whether regula-
tion survives scrutiny under First Amend-
ment, cannot be answered by limiting inqui-
ry to whether governmental interest is di-
rectly advanced as applied to single person
or entity. U.S.C.A. Const.Amend. 1.

6. Constitutional Law ¢=90.2

In determining whether regulation of
commercial speech violates First Amend-
ment, validity of regulation’s application to
single person or entity is not irrelevant
inquiry, but issue properly should be dealt
with under factor of whether regulation is
more extensive than is necessary to serve
governmental interest. U.S.C.A. Const.
Amend. 1.

7. Constitutional Law ¢90.3

Telecommunications =384
Federal statutes prohibiting radio
broadcast of lottery advertising by licen-
sees located in nonlottery states directly
advance governmental interest of balanc-
ing interests of lottery and nonlottery
states, for purpose of determining whether
statutes violate First Amendment, even

. when radio station located in nonlottery

state has signals that reach into lottery
state. US.C.A. Const.Amend. 1; 18
U.S.C.A. §§ 1304, 1307.

8. Constitutional Law &=90.3
Telecommunications ¢=384
Federal statutes prohibiting radio
broadcast of lottery advertising by licen-
sees located in nonlottery states was not,
as applied to radio station located in nonlot-
tery state but near border with lottery
state, more extensive than necessary to
serve governmental interest in enforcing
restriction in nonlottery states while not
interfering with policy of lottery states, for
purpose of determining whether statutes
violated First Amendment. U.S.C.A.
Const.Amend. 1; 18 U.S.C.A. §§ 1304,
1307.

9. Constitutional Law &°90.3

Validity under First Amendment of
federal statutes prohibiting radio broadcast
of lottery advertising by licensees located
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in nonlottery states would be judged by
relation that statutes bore to general prob-
lem of accommodating policies of both lot-
tery and nonlottery states, not by extent to
which they further government’s interest
in individual case. U.S.C.A. Const.Amend.
1.

10. Constitutional Law ¢=90.3

Telecommunications =384

Federal statutes prohibiting radio
broadcast of lottery advertising by licen-
sees located in nonlottery states, as applied
to broadcaster located in nonlottery state
but near border with lottery state, were not
“ineffective,” “remote,” or ‘‘conditional,”
did not provide only “limited incremental
support” for governmental interest in en-
forcing restriction in nonlottery states
while not interfering with policy -of lottery
states, and did not furnish only speculative
or marginal support for governmental in-
terest, for purpose of determining whether
statutes  violated First Amendment.
US.C.A. Const.Amend. 1; 18 US.CA.
§§ 1304, 1307.

11. Constitutional Law &90.3

To be valid under First Amendment as
applied to broadcaster located in nonlottery
state but near border with lottery state,
federal statutes prohibiting radio broadcast
of lottery advertising by licensees located
in nonlottery states would not have to ef-
fectively shield residents of nonlottery
state from information about lotteries, and,
thus, statutes were not rendered ineffec-
tive by fact that radio and television pro-
grams from lottery state could be heard in
nonlottery state. U.S.C.A. Const.Amend.
1; 18 U.S.C.A. §§ 1304, 1307.

12. Telecommunications €434

Federal statutes prohibiting radio
broadcast of lottery advertising by licen-
sees located in nonlottery states were not
adopted to keep residents of nonlottery
states ignorant of lottery in other states
“for ignorance's sake,” but to accommo-

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the Re-
porter of Decisions for the convenience of the
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date nonlottery states’ interest in discoy
aging public participation in lotteries, evé]
as they accommodate countervailing intd}
ests of lottery states. 18 U.S.C.A. §§ 1304
1307. -

13. Constitutional Law ¢=90.2 ‘

Supreme Court allows room for legisla
tive judgments within bounds of generaf
protection provided by Constitution to coms
mercial speech. U.S.C.A. Const.Amend. 13

14. Constitutional Law &=90.3
For purpose of determining constity?

tionality under First Amendment of federal}
statutes prohibiting radio broadcast of lotg

tery advertising by licensees located in nong

lottery states, Congress clearly was entif
tled to determine that broadcast of prog
motional advertising of lotteries would un$
dermine nonlottery state’s policy against$
gambling, even if audience in nonlottery
state was not wholly unaware of lottery's™§

U.S.C.A. Const.Amend. 1; 18 1N

existence.
U.S.C.A. §§ 1304, 1307.

15. Constitutional Law ¢90.3

In determining constitutionality under Js
First Amendment of federal statutes pro-

"-

hibiting radio broadcast of lottery advertis-

ing by licensees located in nonlottery
states, government could be said to ad-

vance its purpose of accommodating nonlot:
tery states’ interest in discouraging public 1

participation in lotteries, even when such

participation is not wholly eradicated. ]

US.CA. Const.Amend. 1; 18 US.CA. 3

§§ 1304, 1307.

Syllabus *
Congress has enacted federal lottery

legislation to assist States in their efforts ,
to control this form of gambling. Among %
other things, the scheme generally prohib-

its the broadcast of any lottery advertise-
ments, 18 U.S.C. § 1304, but allows broad-
casters to advertise state-run lotteries on
stations licensed to a State which conducts

reader. See United States v. Detroit Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499,
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such lotteries, § 1307. This exemption was
enacted to accommodate the operation of
legally authorized state-run lotteries con-
gistent with continued federal protection to
nonlottery States’ policies. North Carolina
is a nonlottery State, while Virginia spon-
sors a lottery. Respondent broadcaster
(Edge) owns and operates a radio station
licensed by the Federal Communications
Commission to serve a North Carolina com-
munity, and it broadcasts from near the
Virginia~-North Carolina border. Over 90%
of its listeners are in Virginia, but the
remaining listeners live in nine North Car-
olina counties. Wishing to broadcast Virgi-
nia lottery advertisements, Edge filed this
action, alleging that, as applied to it, the
restriction violated the First Amendment
and the Equal Protection Clause. The Dis-
trict Court assessed the restriction under
the four-factor test for commercial speech
set forth in Central Hudson Gas & Elec-
tric Corp. v. Public Service Comm'n of
New York, 447 U.S. 557, 566, 100 S.Ct.
2343, 2351, 65 L.Ed.2d 341—(1) whether the
speech concerns lawful activity and is not
misleading and (2) whether the asserted
governmental interest is substantial; and if
80, (3) whether the regulation directly ad-
vances the asserted interest and (4) wheth-
er it is not more extensive than is neces-
sary to serve the interest—concluding that
the statutes, as applied to Edge, did not
directly advance the asserted governmental
interest. The Court of Appeals affirmed.

Held: The judgment is reversed.
956 F.2d 263 (CA 4 1992), reversed.

Justice WHITE delivered the opinion
of the Court as to all but Part III-D, con-
cluding that the statutes regulate commer-
cial speech in a manner that does not vio-
late the First Amendment. Pp. 2703-2708.

(a) Since the statutes are constitution-
al under Central Hudson, this Court will
not consider the Government’s argument
that the Court need not proceed with a
Central Hudson analysis because gam-
bling implicates no constitutionally protect-
ed right and the greater power to prohibit

it necessarily includes the lesser power to
ban its advertisement. This Court assumes
that Central Hudson'’s first factor is met.
As to the second factor, the Government
has a substantial interest in supporting the
policy of nonlottery States and not interfer-
ing in the policy of lottery States. Pp.
2703-2704.

(b) The question raised by the third
Central Hudson factor cannot be an-
swered by limiting the inquiry to whether
the governmental interest is directly ad-
vanced as applied to a single entity, for
even if it were not, there would remain the
matter of a regulation’s general application
to others. Thus, the statutes’ validity as
applied to Edge, although relevant, is prop-
erly addressed under the fourth factor.
The statutes directly advance the govern-
mental interest at stake as required by the
third factor. Rather than favoring lottery
or nonlottery States, Congress chose to
support nonlottery States’ antigambling
policy without unduly interfering with the
policy of lottery States. Although Con-
gress surely knew that stations in one
State could be heard in another, it made a
commonsense judgment that each North
Carolina station would have an audience in
that State, even if its signal reached else-
where, and that enforcing the restriction
would insulate each station’s listeners from
lottery advertising and advance the govern-
mental purpose in supporting North Car-
olina’s gambling laws. Pp. 2704-2705.

(c¢) Under the fourth Central Hudson
factor, the statutes are valid as applied to
Edge. The validity of commercial speech
restrictions should be judged by standards
no more stringent than those applied to
expressive conduct entitled to full First
Amendment protection or to relevant time,
place, or manner restrictions, Board of
Trustees of State Umiv. of New York v,
Fox, 492 U.S. 469, 477478, 109 S.Ct. 3028,
3033-3034, 106 L.Ed.2d 388; the fit be-
tween the restriction and the government
interest need only be reasonable, id., at
480, 109 S.Ct., at 3034. Here, the fit is
reasonable. Allowing Edge to carry the
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lottery advertisements to North Carolina
counties would be in derogation of the fed-
eral interest in supporting the State's anti-
lottery laws and would permit Virginia's
lottery laws to dictate what stations in a
neighboring State may air. The restric-
tion’s validity is judged by the relation it
bears to the general problem of accommuo-
dating both lottery and nonlottery States,
not by the extent to which it furthers the
Government’s interest in an individual case.
Ward v. Rock Against Recism, 491 U.S,
781, 801, 109 S.Ct. 2746, 2759, 105 L.Ed.2d
661. Nothing in Edenfield v. Fane, 507
U.S. —, 113 S.Ct. 1792, 123 L.Ed.2d 543,
suggested that an individual could chal-
lenge a commercial speech regulation as
applied only to himself or his own acts.
Pp. 2706-2708.

(d) The courts below also erred in hold-
ing that the restriction as applied to Edge
was ineffective and gave only remote sup-
port to the Government’s interest. The
exclusion of gambling invitations from an
estimated 11% of the radio listening time in
the nine-county area could hardly be called
“ineffective,” “remote,”’ or “conditional.”
See Central Hudson, supra, 447 U.S, at
564, 569, 100 S.Ct., at 2350, 2353. Nor
could it be called only “limited incremental
support,” Bolger v. Youngs Drug Prod-
ucts Corp., 463 U.S. 60, 73, 103 S.Ct. 2875,
2883, 77 L.Ed.2d 469, for the Government
interest, or thought to furnish only specula-
tive or marginal support. The restriction is
not made ineffective by the fact that Virgi-
nia radio and television stations with lot-
tery advertising can be heard in North
Carolina. Many residents of the nine-coun-
ty area will still be exposed to very few or
no such advertisements. Moreover, the
Government may be said to advance its
purpose by substantially reducing lottery
advertising, even where it is not wholly
eradicated. Pp. 2706-2708.

WHITE, J., delivered the opinion of the
Court with respect to Parts I, II, and IV, in

* Justice O'CONNOR joins Parts I, II, III-A, III-B,
and IV of this opinion. Justice SCALIA joins all
but Part I1I-C of this opinion. Justice KENNE-
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which REHNQUIST, C.J., and O'CONNOR{
SCALIA, KENNEDY, SOUTER, and '
THOMAS, JJ., joined, the opinion of the
Court with respect to Parts 11I-A and I1E§
B, in which REHNQUIST, C.J., and 4
(O’CONNOR, SCALIA, and THOMAS, JJ.;]
joined, the opinion of the Court with .33
respect to Part III-C, in which
REHNQUIST, C.J.,, and KENNEDY,
SOUTER, and THOMAS, JJ., joined, andan
opinion with respect to Part III-D, in whi
REHNQUIST, C.J., and SCALIA and
THOMAS, JJ., joined. SOUTER, J., filed
an opinion concurring in part, in which
KENNEDY, J., joined. STEVENS, J., file
a dissenting opinion, in which '
BLACKMUN, J., joined. : 'g
Paul J. Larkin, Jr., Washington, DC, fo
petitioners.

Conrad Moss Shumadine, Norfolk, V
for respondent.

Justice WHITE delivered the opinion of 3
the Court, except as to Part III-D.* .

In this case we must decide whether 3
federal statutes that prohibit the broadcast 3
of lottery advertising by a broadcaster li-
censed to a State that does not allow lotter-,
ies, while allowing such broadcasting by a
broadecaster licensed to a State that spon-
sors a lottery, are, as applied to respon- . g
dent, consistent with the First Amendment. }*¥%

I L

While lotteries have existed in this coun- 1
try since its founding, States have long
viewed them as a hazard to their citizens .
and to the public interest, and have long
engaged in legislative efforts to control
this form of gambling. Congress has,
since the early 19th century, sought to

assist the States in controlling lotteries.-’
See, e.g., Act of Mar. 2, 1827, § 6, 4 Statt
238: Act of July 27, 1868, § 13, 15 Stat:
194, 196; Act of June 8, 1872, § 149, 17

DY joins Parts I, I1, III-C and IV of this opinion.
Justice SOUTER joins all but Parts III-A, I1I-B
and III-D of this opinion.
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Stat. 283, 302. In 1876, Congress made it a
crime to deposit in the mails any letters or
circulars concerning lotteries, whether ille-
gal or chartered by state legislatures. See
Act of July 12, 1876, ch. 186, § 2, 19 Stat.
90, codified at Rev.Stat. § 3894 (2d ed.
1878). This Court rejected a challenge to
the 1876 Act on First Amendment grounds
in Ex parte Jackson, 96 U.S. 727, 24 L.Ed.
877 (1878). In response to the persistence
of lotteries, particularly the Louisiana Lot-
tery, Congress closed a loophole allowing
the advertisement of lotteries in newspa-
pers in the Anti-Lottery Act of 1890, ch.
908, § 1, 26 Stat. 465, codified at Rev.Stat.
§ 3894 (Supp.2d ed. 1891), and this Court
upheld that Act against a First Amendment
challenge in Ex parte Rapier, 143 U.S. 110,
12 S.Ct. 374, 36 L.Ed. 93 (1892). When the
Louisiana Lottery moved its operations to
Honduras, Congress passed the Act of
Mar. 2, 1895, 28 Stat. 963, 18 U.S.C. § 1301,

which outlawed the transportation of lot--

tery tickets in interstate or foreign com-
merce. This Court upheld the constitution-

ality of that Act against a claim that it
exceeded Congress’ power under the Com-
merce Clause in Champion v. Ames (Lot-
tery Case), 188 U.S. 321, 23 S.Ct. 321, 47

L.Ed. 492 (1903). This federal antilottery

1. Title 18 U.S.C. § 1304 (1988 ed., Supp. III)
provides:
“Broadcasting Lottery Information
“Whoever broadcasts by means of any radio
or television station for which a license is re-
quired by any law of the United States, or who-
ever, operating any such station, knowingly per-
mits the broadcasting of, any advertisement of
or information concerning any lottery, gift en-
terprise, or similar scheme, offering prizes de-
pendent in whole or in part upon lot or chance,
or any list of the prizes drawn or awarded by
means of any such lottery, gift enterprise, or
scheme, whether said list contains any part or
all of such prizes, shall be fined not more than
$1,000 or imprisoned not more than one year,
or both.”

2. Title 18 U.S.C. § 1307 (1988 ed. and Supp. III)
provides in relevant part:

Exceptions relating to certain advertisements
and other information and to State-conducted
lotteries

“(a) The provisions of sections 1301, 1302,
1303, and 1304 shall not apply to—

legislation remains in effect. See 18 U.S.C.

§§ 1301, 1302.
After the advent of broadcasting, Con-

gress extended the federal lottery control
scheme by prohibiting, in § 316 of the Com-

munications Act of 1934, 48 Stat. 1064,
1088, the broadcast of “any advertisement

of or information concerning any lottery,

gift enterprise, or similar scheme.” 18
U.S.C. § 1304, as amended by the Charity
Games Advertising Clarification Act of
1988, Pub.L. 100-625, § 3(a)(4), 102 Stat.
3206.1 In 1975, Congress amended the
statutory scheme to allow newspapers and
broadcasters to advertise state-run lotter-
ies if the newspaper is published in or the
broadeast station is licensed to a State
which conducts a state-run lottery. See 18
U.S.C. § 1307 (1988 ed., Supp. III).2 This
exemption was enacted ‘“to accommodate
the operation of legally authorized State-
run lotteries consistent with continued Fed-

eral protection to the policies of non-lottery

States.” S.Rep. No. 93-1404, p. 2 (1974).
See also H.Rep. No. 93-1517, p. 5 (1974),
U.S.Code Cong. & Admin.News 1974, p.
7007.

North Carolina does not sponsor a lot-
tery, and participating in or advertising

nonexempt raffles and lotteries is a crime

“(1) an advertisement, list of prizes, or other
information concerning a lottery conducted by
a State acting under the authority of State law
which is—

“(A) contained in a publication published in
that State or in a State which conducts such a
lottery; or

“(B) broadcast by a radio or television station
licensed to a location in that State or a State
which conducts such a lottery; or

“(2) an advertisement, list of prizes, or other
information concerning a lottery, gift enter-
prise, or similar scheme, other than one de-
scribed in paragraph (1), that is authorized or
not otherwise prohibited by the State in which it
is conducted and which is—

“(A) conducted by a not-for-profit organiza-
tion or a governmental organization; or

“(B) conducted as a promotional activity by a
commercial organization and is clearly occa-
sional and ancillary to the primary business of
that organization.”
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under its statutes. N.C.Gen.Stat. §§ 14~
289 and 14-291 (1986 and Supp.1992). Vir-
ginia, on the other hand, has chosen to
legalize lotteries under a state monopoly
and has entered the marketplace vigorous-
ly.

Respondent, Edge Broadcasting Corpora-
tion (Edge), owns and operates a radio sta-
tion licensed by the Federal Communica-
tions Commission (FCC) to Elizabeth City,
North Carolina. This station, known as
“Power 94,” has the call letters WMYK-
FM and broadcasts from Moyock, North
Carolina, which is approximately three
miles from the border between Virginia
and North Carolina and considerably closer
to Virginia than is Elizabeth City. Power
94 is one of 24 radio stations serving the
Hampton Roads, Virginia, metropolitan
area; 92.2% of its listening audience are
Virginians; the rest, 7.8%, reside in the
nine North Carolina counties served by
Power 94. Because Edge is licensed to
serve a North Carolina community, the fed-
eral statute prohibits it from broadcasting

advertisements for the Virginia lottery. "

Edge derives 95% of its advertising reve-
nue from Virginia sources, and claims that
it has lost large sums of money from its
inability to carry Virginia lottery advertise-
ments.

Edge entered federal court in the East-
ern District of Virginia, seeking a declara-
tory judgment that, as applied to it,
§§ 1304 and 1307, together with corre-
sponding FCC regulations, violated the
First Amendment to the Constitution and
the Equal Protection Clause of the Four-
teenth, as well as injunctive protection
against the enforcement of those statutes
and regulations.

The District Court recognized the Con-
gress has pgreater latitude to regulate
broadcasting than other forms of communi-
cation. App. to Pet. for Cert. 14a-15a.
The District Court construed the statutes
not to cover the broadcast of noncommer-

3. We deem it remarkable and unusual that al-
though the Court of Appeals affirmed a judg-
ment that an Act of Congress was unconstitu-
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cial information about lotteries, a constrﬁ" 3
tion that the Government did not opposg¥
With regard to the restriction on advertigs
ing, the District Court evaluated the staty
utes under the established four-factor tesgd
for commercial speech set forth in Centrgp
Hudson Gas & FElectric Corp. v. Publig]
Service Comm'n of New York, 447 USit
557, 566, 100 S.Ct. 2343, 2351, 65 L.Ed.24; 9
341 (1980): 'k
“At the outset, we must determine3
whether the expression is protected by’ §
the First Amendment. [1] For commert
cial speech to come within that provisiong-
it at least must concern lawful activity’
and not be misleading. Next, we ask [2] !
whether the asserted governmental inter/]
est is substantial. If both inquiries yield |
positive answers, we must determine [3] J
whether the regulation directly advances §
the governmental interest asserted, and’
[4) whether it is not more extensive than! ]
is necessary to serve that interest.” @

Assuming that the advertising Edge' ¥
wished to air would deal with the Virginia' e
lottery, a legal activity, and would not be' 4
misleading, the court went on to hold that’ ¥
the second and fourth Central Hudson 3
factors were satisfied: the statutes were' ™
supported by a substantial governmental
interest, and the restrictions were no more .
extensive than necessary to serve that in- |
terest, which was to discourage participat-
ing in lotteries in States that prohibited n
lotteries. The court held, however, that . .2
the statutes, as applied to Edge, did not ¥
directly advance the asserted governmental
interest, failed the Central Hudson test in _JES
this respect, and hence could not be consti- %5
tutionally applied to Edge. A divided gz
Court of Appeals, in an unpublished per
curtam opinion,® affirmed in all respects,
also rejecting the Government's submission NS
that the District Court had erred in judging 3% g
the validity of the statutes on an “as ap- ' g:”u
%7
R

% &

plied” standard, that is, determining wheth-
er the statutes directly served the govern-

tional as applied, the court found it appropriate
to announce its judgment in an unpublished per
curiam opinijon.

mental interest in a s
on the effect of apr

Because the court
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mental interest in a substantial way solely
on the effect of applying them to Edge.

Because the court below declared a fed-
eral statute unconstitutional and applied
reasoning that was questionable under our
cases relating to the regulation of commer-
cial speech, we granted certiorari. 506
U.S. ——, 118 S.Ct. 809, 121 L.Ed.2d 683
(1992). We reverse.

II

The Government argues first that gam-
bling implicates no constitutionally protect-
ed right, but rather falls within a category
of activities normally considered to be
“vices,” and that the greater power to pro-
hibit gambling necessarily includes the
lesser power to ban its advertisement; it
argues that we therefore need not proceed
with a Central Hudson analysis. The
Court of Appeals did not address this issue
and neither do we, for the statutes are not
unconstitutional under the standards of
Central Hudsown applied by the courts be-
low.

I

[1,2] For most of this Nation's history,
purely commercial advertising was not con-
sidered to implicate the constitutional pro-
tection of the First Amendment. See Val-
entine v. Chrestensen, 316 U.S. 52, 54, 62
S.Ct. 920, 921, 86 L.Ed. 1262 (1942). In
1976, the Court extended First Amendment
protection to speech that does no more than
propose a commercial transaction. See
Virginia State Bd. of Pharmacy v. Virg:-
nia Citizens Consumer Council, Inc., 425
US. 748, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976). Our decisions, however, have rec-
ognized the * ‘common-sense’ distinction
between speech proposing a commercial
transaction, which occurs in an area tradi-
tionally subject to government regulation,
and other varieties of speech.”” Ohralik v.
Ohio State Bar Assn., 436 U.S. 447, 455-
456, 98 S.Ct. 1912, 1918-1919, 56 L.Ed.2d
444 (1978). The Constitution therefore af-
fords a lesser protection to commercial
Speech than to other constitutionally guar-

U.S. v. EDGE BROADCASTING CO.
Cite ns 113 8.Ct. 2696 (1993)

2703

anteed expression. Board of Trustees of
State Univ. of New York v. Fox, 492 U.S.
469, 477, 109 S.Ct. 3028, 3033, 106 L.Ed.2d
388 (1989); Central Hudson Gas & FElec-
tric Corp. v. Public Service Comm’n, su-
pra, 447 US., at 563, 100 S.Ct., at 2350;
Ohralik, supra, 436 U.S., at 456, 98 S.Ct.,
at 1918.

[3,4] In Central Hudson, we set out
the general scheme for assessing govern-
ment restrictions on commercial speech.
Supra, 447 U.S,, at 566, 100 S.Ct., at 2351.
Like the courts below, we assume that
Edge, if allowed to, would air nonmislead-
ing advertisements about the Virginia lot-
tery, a legal activity. As to the second
Central Hudson factor, we are quite sure
that the Government has a substantial in-
terest in supporting the policy of nonlot-
tery States, as well as not interfering with
the policy of States that permit lotteries.
As in Posadas de Puerto Rico Associates
v. Tourism Co. of Puerto Rico, 478 U.S.
328, 106 S.Ct. 2968, 92 L.Ed.2d 266 (1986),
the activity underlying the relevant adver-
tising—gambling—implicates no constitu-
tionally protected right; rather, it falls into
a category of “vice” activity that could be,
and frequently has been, banned altogeth-
er. As will later be discussed, we also
agree that the statutes are no broader than
necessary to advance the Government’s in-
terest and hence the fourth part of the
Central Hudson test is satisfied.

The Court of Appeals, however, affirmed
the District Court’s holding that the stat-
utes were invalid because, as applied to
Edge, they failed to advance directly the
governmental interest supporting them.
According to the Court of Appeals, whose
judgment we are reviewing, this was be-
cause the 127,000 people who reside in
Edge's nine-county listening area in North
Carolina receive most of their radio, news-
paper, and television communications from
Virginia-based media. These North Car-
olina residents who might listen to Edge
“are inundated with Virginia's lottery ad-
vertisements” and hence, the court stated,
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prohibiting Edge from advertising Virgi-
nia’s lottery ‘is ineffective in shielding
North Carolina residents from lottery in-
formation.” This “ineffective or remote
measure to support North Carolina’s desire
to discourage gambling cannot justify in-
fringement upon commercial free speech.”
App. to Pet. for Cert. 6a, 7Ta. In our judg-
ment, the courts below erred in that re-
spect.

A

{5,6] The third Central Hudson factor
asks whether the “regulation directly ad-
vances the governmental interest assert-
ed.” Central Hudson, 447 U.S., at 566,
100 S.Ct., at 2351. It is readily apparent
that this question cannot be answered by
limiting the inquiry to whether the govern-
mental interest is directly advanced as ap-

_plied to a single person or entity. Even if

there were no advancement as applied in
that manner—in this case, as applied to
Edge—there would remain the matter of
the regulation’s general application to oth-
ers—in this case, to all other radio and
television stations in North Carolina and
countrywide. The courts below thus asked
the wrong question in ruling on the third
Central Hudson factor. This is not to say
that the validity of the statute’s application
to Edge is an irrelevant inquiry, but that
issue properly should be dealt with under
the fourth factor of the Central Hudson
test. As we have said, “[t]he last two
steps of the Central Hudson analysis basi-
cally involve a consideration of the 'fit’
between the legislature’s ends and the
means chosen to accomplish those ends.”
Posadas, supra, 478 U.S,, at 341, 106 S.Ct.,
at 2976.

{71 We have no doubt that the statutes
directly advanced the governmental inter-
est at stake in this case. In response to
the appearance of state-sponsored lotteries,
Congress might have continued to ban all
radio or television lottery advertisements,
even by stations in States that have legal-
ized lotteries. This it did not do. Neither
did it permit stations such as Edge, located

in a non-lottery State, to carry lottery agq
if their signals reached into a State thgHs
sponsors lotteries; similarly, it did not fg, )
bid stations in a lottery State such a8 Virgi3
nia from carrying lottery ads if their sig3
nals reached into an adjoining State such,
as North Carolina where lotteries were jjje_3
gal. Instead of favoring either the lotteryr}
or the nonlottery State, Congress opted to, 3
support the anti-gambling policy of a State
like North Carolina by forbidding stations }
in such a State from airing lottery advertis. ;
ing. At the same time it sought not tg
unduly interfere with the policy of a lothery,
sponsoring State such as Virginia. Vlrgl-
nia could advertise its lottery through radio 3
and television stations licensed to Virginia 3
locations, even if their signals reached deep;
into North Carolina. Congress surely 4
knew that stations in one State could often 3
be heard in another but expressly prevent: 3
ed each and every North Carolina station,, :
including Edge, from carrying lottery ads. J
Congress plainly made the commonsense %}
judgment that each North Carolina station 3
would have an audience in that State, even

if its signal reached elsewhere and that ¥
enforcing the statutory restriction would
insulate each station’s listeners from lot- 3
tery ads and hence advance the governmen-
tal purpose of supporting North Carolina’s
laws against gambling. This congressional
policy of balancing the interests of lottery “7
and nonlottery States is the substantial ﬁ
governmental interest that satisfies Cen-
tral Hudson, the interest which the courts - 358
below did not fully appreciate. It is also
the interest that is directly served by apply: .3
ing the statutory restriction to all stations "
in North Carolina; and this would plainly-
be the case even if, as applied to Edge.
there were only marginal advancement of
that interest. “

B

(8] Left unresolved, of course, is the :
validity of applying the statutory restric-
tion to Edge, an issue that we now address
under the fourth Central Hudson factor,
t.e., whether the regulation is more exten-
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give than is necessary to serve the govern-
mental interest. We revisited that aspect
of Central Hudson in Board of Trustees
of State Univ. of New York v. Fox, 492
U.S. 469, 109 S.Ct. 3028, 106 L.Ed.2d 388
(1989), and concluded that the validity of
restrictions on commercial speech should
not be judged by standards more stringent
than those applied to expressive conduct
entitled to full First Amendment protection
or to relevant time, place or manner restric-
tions. Id., at 477-478, 109 S.Ct., at 3033-
3034. We made clear in Foz that our com-
mercial speech cases require a fit between
the restriction and the government interest
that is not necessarily perfect, but reason-
able. 71d., at 480, 109 S.Ct., at 3034. This
was also the approach in Posadas, supra,
478 U.S., at 344, 106 S.Ct., at 2978.

We have no doubt that the fit in this case
was a reasonable one. Although Edge was
licensed to serve the Elizabeth City area, it
chose to broadcast from a more northerly
position, which allowed its signal to reach
into the Hampton Roads, Virginia, metro-
politan area. Allowing it to carry lottery
ads reaching over 90% of its listeners, all in
Virginia, would surely enhance its reve-
nues. But just as surely, because Edge's
signals with lottery ads would be heard in
the nine counties in North Carolina that its
broadcasts reached, this would be in dero-
gation of the substantial federal interest in
supporting North Carolina’s laws making
lotteries illegal. In this posture, to prevent
Virginia's lottery policy from dictating
what stations in a neighboring State may
air, it is reasonable to require Edge to
comply with the restriction against carry-
ing lottery advertising. In other words,
applying the restriction to a broadcaster
such as Edge directly advances the govern-
mental interest in enforcing the restriction
in nonlottery States, while not interfering
with the policy of lottery States like Virgi-
nia. We think this would be the case even
if it were true, which it is not, that apply-
ing the general statutory restriction to
Edge, in isolation, would no more than mar-
ginally insulate the North Carolinians in
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the North Carolina counties served by
Edge from hearing lottery ads.

In Ward v. Rock Against Racism, 491
U.S. 781, 109 S.Ct. 2746, 105 L.Ed.2d 661
{(1989), we dealt with a time, place, or man-
ner restriction that required the city to
control the sound level of musical concerts
in a city park, concerts that were fully
protected by the First Amendment. We
held there that the requirement of narrow
tailoring was met if “the ... regulation
promotes a substantial government interest
that would be achieved less effectively ab-
sent the regulation,” provided that it did
not burden substantially more speech than
necessary to further the government’s le-
gitimate interests. Id., at 799, 109 S.Ct., at
2758. In the course of upholding the re-
striction, we went on to say that “the valid-
ity of the regulation depends on the rela-
tion it bears to the overall problem the
government seeks to correct, not on the
extent to which it furthers the govern-
ment’s interest in an individual case.” Id,,
at 801, 109 S.Ct., at 2759.

{9] The Ward holding is applicable
here, for we have observed that the validity
of time, place, or manner restrictions is
determined under standards very similar to
those applicable in the commercial speech
context and that it would be incompatible
with the subordinate position of commercial
speech in the scale of First Amendment
values to apply a more rigid standard to
commercial speech than is applied to fully
protected speech. Foz, supra 492 U.S,, at
477, 478, 109 S.Ct., at 3033, 3033. Ward
thus teaches us that we judge the validity
of the restriction in this case by the rela-
tion it bears to the general problem of
accommodating the policies of both lottery
and nonlottery States, not by the extent to
which it furthers the Government'’s interest
in an individual case,

This is consistent with the approach we
have taken in the commercial speech con-
text. In Ohralik v. Ohio State Bar Assn.,
436 U8, at 462, 98 S.Ct., at 1921, for
example, an attorney attacked the validity
of a rule against solicitation “not facially,
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but as applied to his acts of solicitation.”
We rejected the appellant’s view that his
“as applied” challenge required the State
to show that his particular conduct in fact
trenched on the interests that the regula-
tion sought to protect. We stated that in
the general circumstances of the appel-
lant’s acts, the State had “a strong interest
in adopting and enforcing rules of conduct
designed to protect the public.” /d., at 464,
98 S.Ct., at 1923. This having been estab-
lished, the State was entitled to protect its
interest by applying a prophylactic rule to
those circumstances generally; we declined
to require the State to go further and to
prove that the state interests supporting
the rule actually were advanced by apply-
ing the rule in Ohralik’s particular case.

Edenfield v. Fane, 507 US. —, 113
S.Ct. 1792, 123 L.Ed.2d 543 (1993), is not to
the contrary. While treating Fane’s claim
as an as applied challenge to a broad cate-
gory of commercial solicitation, we did not
suggest that Fane could challenge the reg-
ulation on commercial speech as applied
only to himself or his own acts of solicita-
tion.

c

{101 We also believe that the courts be-
low were wrong in holding that as applied
to Edge itself, the restriction at issue was
ineffective and gave only remote support to
the Government's interest.

As we understand it, both the Court of
Appeals and the District Court recognized
that Edge’s potential North Carolina audi-
ence was the 127,000 residents of nine
North Carolina counties, that enough of
them regularly or from time to time listen
to Edge to account for 11% of all radio
listening in those counties, and that while
listening to Edge they heard no lottery
advertisements. It could hardly be denied,
and neither court below purported to deny,
that these facts, standing alone, would
clearly show that applying the statutory
restriction to Edge would directly serve the
statutory purpose of supporting North Car-
olina’s antigambling policy by excluding in-
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vitations to gamble from 11% of the radio#
listening time in the nine-county ‘
Without more, this result could hardly bei
called either “ineffective,” “remote,” op¥
“conditional,” see Central Hudson, 4474
US., at 564, 569, 100 S.Ct., at 2350, 235373
Nor could it be called only “limited incr(,:2
mental support,” Bolger v. Youngs Drug, 4
Product Corp., 463 U.S. 60, 73, 103 5.Ct;
2875, 2884, 77 L.Ed.2d 469 (1983), for thek
Government interest, or thought to furms}h
only speculative or marginal support. Appf
to Pet. for Cert. 24a, 25a. Otherwise, any, 4
North Carolina radio station with 127,000: ¥
or fewer potential listeners would be- per.' 1
mitted to carry lottery ads because of its_,
marginal significance in serving the State’s:
interest. : -‘1_'~3

Of course, both courts below pointed out,”
and rested their judgment on the fact, that'
the 127,000 people in North Carolina who
might listen to Edge also listened to Vu‘gx-
nia radio stations and television stations” 3
that regularly carried lottery ads. Virginia" 3
newspapers carrying such material also’ "
were available to them. This exposure, the
courts below thought, was sufficiently per-
vasive to prevent the restriction on Edge
from furnishing any more than ineffective
or remote support for the statutory pur- )
pose. We disagree with this conclusion ' *
because in light of the facts relied on, it 43
represents too limited a view of what i
amounts to direct advancement of the gov- %
ernmental interest that is present in this® -
case.

Even if all of the residents of Edge’s
North Carolina service area listen to lottery o
ads from Virginia stations, it would still be - _'
true that 11% of radio listening time in thap
area would remain free of such material.
If Edge is allowed to advertise the Virginia
lottery, the percentage of listening time
carrying such material would increase from
38% to 49%. We do not think that Central
Hudson compels us to consider this conse-
quence to be without significance.

The Court of Appeals indicated that
Edge’s potential audience of 127,000 per-
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gons were “inundated” by the Virginia me-
dia carrying lottery advertisements. But
the District Court found that only 38% of
all radio listening in the nine-county area
was directed at stations that broadcast lot-
tery advertising.! With respect to televi-
sion, the District Court observed that
American adults spend 60% of their media
consumption time listening to television.
The evidence before it also indicated that in
four of the nine counties served by Edge,
75% of all television viewing was directed
at Virginia stations; in three others, the
figure was between 50 and 75%; and in the
remaining two counties, between 25 and
50%. Ewven if it is assumed that all of these
stations carry lottery advertising, it is very
likely that a great many people in the nine-
county area are exposed to very little or no
lottery advertising carried on television.
Virginia newspapers are also circulated in
Edge's area, 10,400 daily and 12,500 on
Sundays, hardly enough to constitute a per-
vasive exposure to lottery advertising, even
on the unlikely assumption that the readers
of those newspapers always look for and
read the lottery ads. Thus the District
Court observed only that “‘a significant
number of residents of {the nine-county]
area listens to” Virginia radio and televi-
sion stations and read Virginia newspapers.
App. to Pet. for Cert. 25a (emphasis added).

[11-15) Moreover, to the extent that
the courts below assumed that §§ 1304 and
1307 would have to effectively shield North
Carolina residents from information about
lotteries to advance their purpose, they
were mistaken., As the Government as-
serts, the statutes were not “adoptfed] ...
to keep North Carolina residents ignorant
of the Virginia Lottery for ignorance’s
sake,” but to accommodate non-lottery
States’ interest in discouraging public par-
ticipation in lotteries, even as they accom-
modate the countervailing interests of lot-
tery States. Reply Brief for Petitioners 11,
Within the bounds of the general protection
provided by the Constitution to commercial

4. It would appear, then, that 51% of the radio

listening time in the relevant mine counties is
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speech, we allow room for legislative judg-
ments. Fozx, 492 U.S., at 480, 109 S.Ct., at
3034. Here, as in Posadas de Puerto Rico,
the Government obviously legislated on the
premise that the advertising of gambling
serves to increase the demand for the ad-
vertised product. See Posadas, 478 U.S.,
at 344, 106 S.Ct., at 2978. See also Cen-
tral Hudson, supra, 447 U.S., at 569, 100
S.Ct., at 2353. Congress clearly was enti-
tied to determine that broadcast of pro-
motional advertising of lotteries under-
mines North Carolina’s policy against gam-
bling, even if the North Carolina audience
is not wholly unaware of the lottery’s exis-
tence. Congress has, for example, alto-
gether banned the broadeast advertising of
cigarettes, even though it could hardly
have believed that this regulation would
keep the public wholly ignorant of the
availability of cigarettes. See 15 U.S.C.
§ 1335. See also Queensgate Investment
Co. v. Liguor Control Comm’n, 69 Chio
St.2d 361, 366, 433 N.E.2d 138, 142 app.
dism'd for want of a substantial federal
question, 459 U.S. 807, 103 S.Ct. 31, T4
L.Ed2d 45 (1982) (alcohol advertising).
Nor do we require that the Government
make progress on every front before it can
make progress on any front. If there is an
immediate connection between advertising
and demand, and the federal regulation
decreases advertising, it stands to reason
that the policy of decreasing demand for
gambling is correspondingly advanced.
Accordingly, the Government may be said
to advance its purpose by substantially re-
ducing lottery advertising, even where it is
not wholly eradicated.

Thus, even if it were proper to conduct a
Central Hudson analysis of the statutes
only as applied to Edge, we would not
agree with the courts below that the re-
striction at issue here, which prevents
Edge from broadcasting lottery advertising
to its sizable radio audience in North Car-
olina, is rendered ineffective by the fact
that Virginia radio and television programs

R

attributable to other North Carolina stations or
other stations not carrying lottery advertising.




2708

can be heard in North Carolina. In our
view, the restriction, even as applied only
to Edge, directly advances the governmen-
tal interest within the meaning of Central
Hudson.

D

Nor need we be blind to the practical
effect of adopting respondent’s view of the
level of particularity of analysis appropri-
ate to decide its case. Assuming for the
sake of argument that Edge had a valid
claim that the statutes violated Central
Hudson only as applied to it, the piecemeal
approach it advocates would act to vitiate
the Government's ability generally to ac-
commodate States with differing policies.
Edge has chosen to transmit from a loca-
tion near the border between two jurisdic-
tions with different rules, and rests its case
on the spillover from the jurisdiction across
the border. Were we to adopt Edge’s ap-
proach, we would treat a station that is
close to the line as if it were on the other
side of it, effectively extending the legal
regime of Virginia inside North Carolina.
One result of holding for Edge on this
basis might well be that additional North
Carolina communities, farther from the
Virginia border, would receive broadcast
lottery advertising from Edge. Broadcast-
ers licensed to these communities, as well
as other broadcasters serving Elizabeth
City, would then be able to complain that
lottery advertising from Edge and other
similar broadcasters renders the federal
statute ineffective as applied to them. Be-
cause the approach Edge advocates has no
logical stopping point once state boundaries
are ignored, this process might be repeated
until the policy of supporting North Car-
olina’s ban on lotteries would be seriously
eroded. We are unwilling to start down
that road.

v

Because the statutes challenged here
regulate commercial speech in a manner
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that does not violate the First Amendmeﬁ
the judgment of the Court of Appeals i

Reversed.
G

Justice SOUTER, with whom Justice - 2w
KENNEDY joins, concurring in part. :vayy
I agree with the Court that the restricA]
tion at issue here is constitutional, undez‘l
our decision in Central Hudson Gas’ &”
Electric Corp. v. Public Service Comm’ "
of New York, 447 U.S. 557, 100 S.Ct. 23431
65 L.Ed.2d 341 (1980), even if that restric- 4
tion is judged “as applied to Edge itself
Ante, at 2706. 1 accordingly believe it
unnecessary to decide whether the restric;
tion might appropriately be reviewed at ‘g
more lenient level of generality, and I tak@B
no position on that question. 1»
1)

Justice STEVENS, with whom Justice Wi
BLACKMUN joins, dissenting. 7

Three months ago this Court rea.fflrmedE
that the proponents of a restriction on com-
mercial speech bear the burden of demon’
strating a “reasonable fit” between the ]eg° L
islature’s goals and the means chosen to
effectuate those goals. See Cincinnati v
Discovery Network, Inc., 507 U.S. ——'
——, 113 8.Ct. 1505, 1510, 123 L.Ed.2d 99
(1993) While the “‘fit’” between means ...
and ends need not be perfect, an infringe”
ment on constitutionally protected speech i
must be ‘“‘in proportion to the interest " e
served.'” Id., at —, 113 5.Ct,, at 1510) 3
n. 12 (quoting Board of Trustees of State.
Univ. of New York v. Foz, 492 U.S. 469) 4
480, 109 S.Ct. 3028, 3034, 106 L.Ed.2d 888! 4
(1989)). In my opinion, the Federal Gov-"
ernment’s selective ban on lottery advertis->
ing unquestionably flunks that test; for'
the means chosen by the Government, @
ban on speech imposed for the purpose of’ 3
manipulating public behavior, is in no wa)& "
proportionate to the Federal Government's*
asserted interest in protecting the antilot<
tery policies of nonlottery States. Accord- _*.
ingly, 1 respectfully dissent. o

As the Court acknowledges, the United

States does not assert a general interest in
restricting state-run lotteries. Indeed, it ugg&

U.S

could not, as it has affirma
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See ante, at 2701. Rathe
interest in this case is enti
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ed itself sponsors a lott
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thought that we had so hel
decades ago.

In Bigelow v. Virginia, 42
S.Ct. 2222, 44 L.Ed.2d 60f
Court recognized that a Stat
mate interest in protecting
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State’s borders. Id., at 824
2234. We flatly rejected the
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est by suppressing truthful, .
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another State. We held that
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could not, as it has affirmatively removed
restrictions on use of the airwaves and
mails for the promotion of such lotteries.
See ante, at 2701. Rather, the federal
interest in this case is entirely derivative.
By tying the right to broadcast advertising
regarding a state-run lottery to whether
the State in which the broadcaster is locat-
ed itself sponsors a lottery, Congress
sought to support nonlottery States in their
efforts to “discouragfe] public participation
in lotteries.” Ante, at 2701, 2707.!

Even assuming that nonlottery States de-
sire such assistance from the Federal Gov-
ernment—an assumption that must be
made without any supporting evidence—I
would hold that suppressing truthful ad-
vertising regarding a neighboring State's
lottery, an activity which is, of course, per-
fectly legal, is a patently unconstitutional
means of effectuating the Government's
asserted interest in protecting the policies
of nonlottery States. Indeed, I had
thought that we had so held almost two
decades ago.

In Bigelow v. Virginia, 421 U.S. 809, 95
S.Ct. 2222, 44 L.Ed.2d 600 (1975), this
Court recognized that a State had a legiti-
mate interest in protecting the welfare of
its citizens as they ventured outside the
State’s borders. Id., at 824, 95 S.Ct, at
2234. We flatly rejected the notion, howev-
er, that a State could effectuate that inter-
est by suppressing truthful, nonmisleading
information regarding a legal activity in
another State. We held that a State “may
not, under the guise of exercising internal
police powers, bar a citizen of another

1. At one point in its opinion, the Court identifies
the relevant federal interest as “supporting
North Carolina's laws making lotteries illegal.”
Ante, at 2705. Of course, North Carolina law
does not, nor, presumably, could not, bar its
citizens from traveling across the state line and
participating in the Virginia lottery. North Car-
olina law does not make the Virginia lottery
illegal. I take the Court to mean that North
Carolina's decision not to institute a state-run
lottery reflects its policy judgment that partic-
ipation in such lotteries, even those conducted
by another State, is detrimental to the public
welfare, and that 18 U.S.C. § 1307 (1988 ed. and

State from disseminating information
about an activity that is legal in that
State.”” Id., at 824-825, 95 S.Ct., at 2234.
To be sure, the advertising in Bigelow re-
lated to abortion, a constitutionally protect-
ed right, and the Court in Posadas de
Puerto Rico Associates v. Tourism Co. of
Puerto Rico, 478 U.S. 328, 106 S.Ct. 2968,
92 1.Ed.2d 266 (1986), relied on that fact in
dismissing the force of our holding in that
case, see id., at 345, 106 S.Ct., at 2979.
But even a casual reading of Bigelow dem-
onstrates that the case cannot fairly be
read so narrowly. The fact that the infor-
mation in the advertisement related to
abortion was only one factor informing the
Court’s determination that there were sub-
stantial First Amendment interests at
stake in the State’s attempt to suppress
truthful advertising about a legal activity
in another State:

“Viewed in its entirety, the advertise-
ment conveyed information of potential
value to a diverse audience—not only to
readers possibly in need of the services
offered, but aiso to those with a general
curiosity about, or genuine interest in,
the subject matter or the law of another
State and its development, and to readers
seeking reform in Virginia. The mere
existence of the [organization advertising
abortion-related services] in New York
City, with the possibility of its being
typical of other organizations there, and
the availability of the services offered,
were not unnewsworthy. Also the activi-
ty advertised pertained to constitutional
interests.” Bigelow, supra, 421 U.S, at
822, 95 S.Ct., at 22327

Supp. III) represents a federal effort to respect
that policy judgment.

2. The analogy to Bigelow and this case is even
closer than one might think. The North Car-
olina General Assembly is currently considering
whether to institute a state-operated lottery.
See 1993 N.C.S. Bill No. 11, 140th Gen. Assem-
bly. As with the advertising at issue in Bigelow,
then, advertising relating to the Virginia lottery
may be of interest to those in North Carolina
who are currently debating whether that State
should join the ranks of the growing number of
States that sponsor a lottery. See infra, at ——.
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Bigelow is not about a woman's constitu-
tionally protected right to terminate a preg-
nancy.® It is about paternalism, and infor-
mational protectionism. It is about one
State’s interference with its citizens' funda-
mental constitutional right to travel in a
state of enlightenment, not government-
induced ignorance. Cf. Skapiro v. Thomp-
son, 394 U.S. 618, 629-631, 89 S5.Ct. 1322,
1328-1330, 22 L.Ed.2d 600 (1969).% I would
reaffirm this basic First Amendment princi-
ple. In seeking to assist nonlottery States
in their efforts to shield their citizens from
the perceived dangers emanating from a
neighboring State's lottery, the Federal
Government has not regulated the content
of such advertisements, to ensure that they
are not misleading, nor has it provided for
the distribution of more speech, such as
warnings or educational information about
gambling. Rather, the United States has
selected the most intrusive, and dangerous,
form of regulation possible—a ban on
truthful information regarding a lawful ac-
tivity imposed for the purpose of manipu-
lating, through ignorance, the consumer
choices of some of its citizens. Unless
justified by a truly substantial governmen-
tal interest, this extreme, and extremely
paternalistic, measure surely cannot with-
stand scrutiny under the First Amendment.

No such interest is asserted in this case.
With barely a whisper of analysis, the
Court concludes that a State’s interest in

3. If anything, the fact that underlying conduct is
not constitutionally protected increases, not de-
creases, the value of unfettered exchange of
information across state lines. When a State
has proscribed a certain product or service, its
citizens are all the more dependent on truthful
information regarding the policies and practices
of other States. Cf. Bray v. Alexandria Women s
Health Clinic, 506 U.S. ——, ——, n. 31, 113 8.Ct.
753, 792, n. 31, 122 L.Ed.2d 34 (1993) (STE-
VENS, J., dissenting). The alternative is to view
individuals as more in the nature of captives of
their respective States than as free citizens of a

larger polity.

4. “For all the great purposes for which the Fed-
eral government was formed, we are one peo-
ple, with one common country. We are all
citizens of the United States; and, as members
of the same community, must have the right to
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discouraging lottery participation by its it
izens is surely “substantial”’—a necessar
prerequisite to sustain a restriction on cor}
mercial speech, see Central Hudson Gagig
Electric Corp. v. Public Service Commn}
447 U.S. 557, 566, 100 S.Ct. 2343, 2351, 65
L.Ed.2d 341 (1980)—because gambling
“falls into a category of ‘vice’ activity that!
could be, and frequently has been, banned
altogether,” ante, at 2703. 2

I disagree. While a State may mdeed
have an interest in discouraging its eiti-
zens from participating in state-run lotter.
ies,® it does not necessarily follow that itg
interest is “‘substantial” enough to justify
an infringement on constitutionally protect.:
ed speech,® especially one as draconian.ag]
the regulation at issue in this case. In my]
view, the sea change in public attitudes
toward state-run lotteries that this country §
has witnessed in recent years undermines §
any claim that a State’s interest in discourJ
aging its citizens from participating,;in!
state-run lotteries is so substantial as:to}
outweigh respondent’s First Amendment}
right to distribute, and the public's right
receive, truthful, nonmisleading informa
tion about a perfectly legal activity oon-
ducted in a neighboring State. )

While the Court begins its opinion with a
discussion of the federal and state efforts
in the 19th century to restrict lotteries, it
largely ignores the fact that today hostility

pass and repass through every part of it without
interruption, as freely as in our own States.”
Passenger Cases, 7 How. (48 U.S.) 283, 492, b12

L.Ed. 702 (1849). -

5. A State might reasonably conclude, for exam
ple, that lotteries play on the hopes of those k-
least able to afford to purchase lottery tickets,}
and that its citizens would be better served by 4
spending their money on more promising in-
vestments. The fact that I happen to share
these concerns regarding state-sponsored lotter-.
ies is, of course, irrelevant to the proper analy:
sis of the legal issue,

RO

6. See, e.g., Cincinnati v, Discovery Network, Inc. .
507 U.S. —, —, n. 13, 113 S.C1. 1505, 1510, ¢
n 13,123 L. Ed.2d 99 (noting that restrictions o
commercial speech are subjccl to more search-
ing scrutiny than mere “rational basis"” review).
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) state-run lotteries is the exception rather
aan the norm. Thirty-four States and the
yistriet of Columbia now sponsor a lot-
ary.” Three more States will initiate lot-
eries this year.! Of the remaining 13
itates, at least 5 States have recently con-
idered or are currently considering estab-
ishing a lottery.? In fact, even the State
f North Carolina, whose antilottery poli-
des the Federal Government's advertising
yan are purportedly buttressing in this
:ase, is considering establishing a lottery.
lee 1993 N.C.S. Bill No. 11, 140th Gen.
\ssembly. According to one estimate, by
ne end of this decade all but two States
Utah and Nevada) will have state-run lot-
eries.’®

The fact that the vast majority of the
jtates currently sponsor a lottery, and that
soon virtually all of them will do so, does
not, of course, preclude an outlier State
from following a different course and at-
tempting to discourage its citizens from
partaking of such activities. But just as
the fact that “the vast majority of the 50
States ... prohibit[ed] casino gambling”
purported to inform the Court’s conclusion
in Posadas de Puerto Rico Associates v.
Tourism Co. of Puerto Rico, 478 U.S,, at
341, 106 S.Ct., at 2976, that Puerto Rico
had a “substantial” interest in discourag-
ing such gambling, the national trend in
the opposite direction in this case surely
undermines the United States’ contention
that non-lottery States have a “substantial”
interest in discouraging their citizens from
traveling across state lines and participat-
ing in a neighboring State’s lottery. The
Federal Government and the States simply
do not have an overriding or “substantial”
interest in seeking to discourage what vir-
tuaily the entire country is embracing, and
certainly not an interest that can justify a
restriction on constitutionally protected

7. Selinger, Special Report: Marketing State Lot-
teries, City and State 14 (May 24, 1993).

8. Jbid

9. See, eg., 1993 Ala.H. Bill No. 75, 165th Legis-
lature-——Regular Sess.; 1993 Miss.S.Concurrent
Res. No. 566, 162d Legislature—Regular Sess.;

speech as sweeping as the one the Court
today sustains.

I respectfully dissent.
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ALLIANCE RESOURCES CORP,, et al.
No. 92-479.

Argued March 31, 1993.
Decided June 25, 1993.

Joint venturer in oil and gas develop-
ment project brought declaratory judgment
action against lessor and lessees of devel-
opment rights to clear purported cloud on
title. Lessor and lessees counterclaimed,
alleging slander of title. Jury awarded
lessor and lessees $13,000 in compensatory
damages and $10 million in punitive dam-
ages. The Supreme Court of Appeals of
West Virginia affirmed, 187 W.Va. 457, 419
S.E.2d 870, and certiorari was granted.
The Supreme Court, Justice Stevens, held
that: (1) punitive damages award was not
so ‘“‘grossly excessive” as to violate due
process, and (2) punitive damages proce-
dure followed by trial court did not violate
due process.

Affirmed.

Justice Kennedy filed opinion concur-
ring in part and concurring in judgment.
1993 N.M.S. Bill No. 141, 41st Legislature—First
Regufar Sess.; 1993 N.C.S. Bill No. 11, 140th

Gen. Assembly; 1993 Okla.H.Bill No. 1348, 44th
Legislature—First Regular Sess.

10. City and State, supra, n. 7.




