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BELL ATLANTIC1 REPLY COMMENTS

AT&T, the only party to oppose Bell Atlantic's petition for reconsideration, only

challenges one aspect of Bell Atlantic's petition. Even then, AT&T provides no substantive

response, and wholly fails to address (let alone rebut) the reasoning underlying the petition. In

contrast, the multiple oppositions to the petitions filed by AT&T and MCI demonstrate that both

legal and equitable concerns require the Commission to deny the interexchange carriers' demand

for additional unjustified rate adjustments.

I. The Commission Should Approve Bell Atlantic's Petition for Reconsideration

No party objected to Bell Atlantic's showing that the Commission should reconsider its

decision to deny exogenous treatment for the port and link costs incurred for 800 data base
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Virginia, Inc.



service.2 These costs clearly fall within the Commission's previously approved scope of

exogenous costs for providing 800 data base service, and they should be treated as such.

AT&T, the only party to object to Bell Atlantic's petition, did challenge Bell Atlantic's

request to treat the data base costs it actually incurred as exogenous, but offered no substantive

response to Bell Atlantic's showing that reconsideration on this score is justified. AT&T argued

that Bell Atlantic did not show its costs to be reasonable because they differed from an earlier

cost study and because they differed from those of other Local Exchange Carriers ("LECs,,).3

But, as Bell Atlantic explained in its petition, the results of the cost studies differed because

unlike the initial cost projection model, rejected by the Commission, the cost submission relied

upon by Bell Atlantic was based on what was actually spent to provide the 800 data base

service.4 If the rejected cost model could not serve as the basis to justify Bell Atlantic's

exogenous costs, it similarly cannot be used as a basis to reject the reasonableness of Bell

Atlantic's subsequent cost submission.

Likewise, comparison to what other companies spent for their networks should not serve

as a basis to reject the amount Bell Atlantic spent for its own network. AT&T argues that the

choice of technology is discretionary, and therefore Bell Atlantic's recovery should be limited to

an inferior technology that Bell Atlantic did not use to provide the service.5 But such an

argument puts the Commission in the position of being the arbiter of what technology choices are

See Bell Atlantic Petition for Reconsideration at 2-5.
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Bell Atlantic Petition for Reconsideration at 5-6 (filed Nov. 27, 1996).

AT&T Corp. Opposition to Bell Atlantic petition for Reconsideration at 3 (filed Dec. 10,
1996) ("AT&T Opposition").
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AT&T Opposition at 4-5.
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correct -- a role the Commission has rejected in the past, and one that is inconsistent with the

Act's requirement that the Commission encourage advanced technology deployment.
6

In fact, a

number of companies that initially used a different technology to provide 800 data base service

are now moving toward the more efficient intelligent network technology approach employed by

Bell Atlantic.

The Commission authorized exogenous treatment for the costs specifically incurred to

provide the mandated 800 service. Bell Atlantic's petition merely requests exogenous treatment

for all the costs it actually incurred that fit that criteria, and should be approved by the

Commission.

II. The Commission Should Reject Petitions That Seek Further
Reductions in Recovery for 800 Data Base Service

In contrast, the multiple objections to the reconsideration petitions filed by AT&T and

MCI demonstrate that those petitions must be rejected.7 Indeed, even Sprint -- which would

stand to gain from a refund -- correctly identified the other interexchange carriers' proposal as

"unfair," and as a "penalty."s

It is indisputable that the question of whether to authorize refunds here is not, as AT&T

suggests, mandated by the Commission's earlier order, but rather is a matter left to the

See Telecommunications Act of 1996, P.L. 104-104, Section 706(a).

See Opposition of Southwestern Bell Telephone Company To Petitions For
Reconsideration ofAT&T and MCI (filed Dec. 11, 1996) ("Southwestern Opposition");
Opposition of GTE to Petitions for Reconsideration ofAT&T and MCI (filed Dec. 12, 1996)
("GTE Opposition"); Sprint Response to Petitions for Reconsideration (filed Dec. 12, 1996)
("Sprint Response"); NYNEX Opposition (filed Dec. 11, 1996); Opposition of Pacific Bell and
Nevada Bell (filed Dec. 12, 1996) ("Opposition ofPacific and Nevada"); Comments of US West
Communications, Inc. (filed Dec. 11, 1996).

S Sprint Response at 3.
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Commission's discretion. As all the commenters pointed out, and the Commission itself has

recognized, "Section 204 of the Act allows the Commission considerable discretion regarding

whether to order rate refunds from carriers."g Here, the circumstances weigh heavily against

exercising that discretion.

As an initial matter, the Commission's suspension order lasted three and a half years10 --

far beyond the 15 months that was then allowed under section 204(a)(2)(A).1l As a result, there

is a serious question of whether the Commission even can order a refund under these

circumstances. Even presuming it could order such a refund, there is also a question whether the

refund could lawfully cover more than the initial 15 month period. As the D.C. Circuit has made

clear, the Commission's power to order refunds is limited by the legislative conditions on that

conveyance. 12

In addition to the legal concerns, equitable considerations also weigh heavily against any

refund. Had the Commission modified the amount of exogenous cost recovery allowed for 800

data base service earlier, Bell Atlantic could have made offsetting adjustments that would have

maintained its revenue flow. Like other carriers, Bell Atlantic was priced under the price cap for

Southwestern Opposition at 2, citing Local Exchange Carrier Access TariffRate Levels,
8 FCC Rcd 6202, 6203 (1993).

The investigation went from the beginning ofMay, 1993 to the release of the report and
order at the end of October, 1996. See Bell Operating Companies' Tarifffor the 800 Service
Management System, TariffFCC No.1 and 800 Data Base Access Tariffs, 8 FCC Rcd 3242
(Com. Car. Bur., 1993); 800 Data Base Access Tariffs and the 800 Service Management
System Tariffand Provision of800 Services, Report and Order, CC Dockets No. 93-129, 86-10
(reI. Oct. 28, 1996) ("800 Data Base Order").

II See Opposition ofPacific and Nevada at 2.

Illinois Bell Telephone Co. v. FCC, 966 F.2d 1478, 1481 (D.c. Cir. 1992) (Holding that
the Commission may not order refunds when it has failed to follow the procedural requirements
in Section 204 of the Communications Act).
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the affected baskets during the period that 800 costs were under investigation. 13 Moreover, even

when Bell Atlantic was priced at the cap for those baskets, it could have adjusted prices in other

baskets that would have resulted in no loss of revenue to Bell Atlantic. 14 In contrast, a refund

would be imposed in addition to the price index reductions mandated in the going forward order.

Indeed, going forward reductions alone, if they were applied exclusively to the 800 data base

service, would reduce the cost of the service to nothing. 15 If a refund were to be applied on top

of that, it would be the equivalent of requiring Bell Atlantic to pay its customers for taking the

service.

Moreover, interexchange carriers would suffer no harm ifno refund was imposed. They

were able to pass along any costs they paid for 800 data base service to their own end-user

customers. Also, during the pendency of this proceeding rate regulation and tariff control ofall

interexchange carriers was eliminated. 16 No interexchange carrier is under any obligation,

therefore, to pass along the windfall of a refund, and neither MCI nor AT&T has suggested that

they would do so.

For example, during the second half of 1993, Bell Atlantic was priced $26 million below
the price cap in the Traffic Sensitive Basket and in the last half of this year Bell Atlantic's
services in the Trunking Basket have been priced at least $18 million below their cap. See Bell
Atlantic Transmittal No. 579 (filed June 29, 1993); Bell Atlantic Transmittal No. 890 (filed July
12, 1996).

For example, the common line rates were priced $19 million below the cap for the entire
1993 tariff period. See, Bell Atlantic Transmittal No. 579 (filed June 18, 1993).

15 The exogenous costs included in Bell Atlantic's rates were $6,883,362, while the FCC's
disallowance was $6,927,736. Compare, Bell Atlantic Transmittal No. 566, Workpaper 5.1
(filed Apr. 26, 1993) with 800 Data Base Order, App. D.

16 See Motion ofAT&T Corp. to Be Reclassified as a Non-Dominant Carrier, 11 FCC
Rcd 3271 (1995); see also Policy and Rules Concerning the Interstate, Interexchange
Marketplace, Second Report and Order, CC Docket No. 96-61 (reI. Oct. 31, 1996).
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If the Commission does decide to require a refund, which it should not, it cannot rely on

AT&T's bloated calculations. First, as several carriers point out, the amounts shared by the

LECs during that period are an offset to any refund requirement. 17 Second, as GTE explained,

any interest calculation should be based on simple interest, not the compound calculations

submitted by AT&T. I8

Conclusion

For the foregoing reasons, the Commission should approve Bell Atlantic's petition for

reconsideration and reject the petitions filed by AT&T and MCI.

Respectfully submitted,

Edward D. Young, III
Michael E. Glover

Of Counsel

December 23, 1996

~~
Edward Shakin

1320 North Court House Road
Eighth Floor
Arlington, VA 22201
(703) 974-4864

Attorney for the
Bell Atlantic Telephone Companies

17
Indeed, almost six million dollars of the amounts claimed by the interexchange carriers

has already been returned to them by Bell Atlantic in the form of sharing adjustments.

18 GTE Opposition at 4.
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