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Pursuant to Section 1.106 of the Commission's

Rules, 47 C.F.R. § 1.106, AT&T Corp. ("AT&T") hereby replies

to the oppositions filed against AT&T's Petition for

Reconsideration. 1 In its petition, AT&T seeks

reconsideration of the 800 Data Base Report and Order,2

specifically requesting that the Commission require the

local exchange companies ("LECs") to refund the disallowed

exogenous costs included in their price cap index ("PCI")

calculations for the past three and one-half years by

1

2

AT&T filed its petition on November 27, 1996. The NYNEX
Telephone Companies ("NYNEX"), Southwestern Bell
Telephone Company ("SWBT"), U S WEST Communications, Inc.
("U S WEST"),Pacific Bell and Nevada Bell ("Pacific"),

GTE Service Corporation ("GTE"), and Sprint Corporation
("Sprint") filed oppositions.

800 Data Base Access Tariffs and the 800 Service
Management System Tariff and Provision of 800 Services,
Report and Order, CC Docket Nos. 93-129 and 86-10,
released October 28, 1996 ("Report and Order") .
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reducing their pcrs on a one-time basis by an aggregate

$153.4 million.

The commenters oppose AT&T's petition arguing that

a refund is inappropriate because (1) the Commission is not

required to order refunds; (2) the price cap LECs may have

priced their services below cap during the three and one-

half year period; and (3) some LECs were required to "share"

a portion of earnings in excess of the rate of return

ceiling prescribed by the Commission. As shown below, the

Commission should require the price cap LECs to effect a

one-time pcr reduction of $153.4 million by requiring each

LEC to reduce its pcr by an appropriate amount and nothing

that the LECs' arguments justifies any adjustment to this

amount of pcr reduction. 3

Most of the commenters focus on the fact that the

Commission's refund authority, under section 204 of the

3 See Attachments 1 and 2 to AT&T's Petition for
Reconsideration for the amount of the pcr reductions by
LEC. GTE contends (p. 4) that if the Commission were to
require refunds and interest, Commission precedent
supports simple interest. The Commission order cited by
GTE (Policy and Rules Concerning Rates for Dominant
Carriers, Order on Reconsideration, 6 FCC Rcd 2637, 2688
(1991) ("Dominant Carrier Reconsideration Order")) does
not require simple interest; rather, it requires that the
"rate at which interest is calculated must not penalize
or disadvantage the LEC." The use of compound interest
does not disadvantage the LEC. To the contrary, the use
of simple interest will penalize the LECs' customers who
could have earned compound interest, just as the LEC did,
if they had had access to their money during this period.
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Communications Act, 47 U.S.C. § 204(a), is not mandatory.4

AT&T agrees that the Commission has discretion in deciding

when to order refunds. Local Exchange Carrier Access Tariff

Rate Levels, Memorandum Opinion and Order, 8 FCC Rcd 6202,

6203 (1993). However, by failing to consider and address

the refund issue it raised in its own accounting order in

this proceeding, the Commission has failed to exercise its

discretion at all. Upon reconsideration, and on the grounds

discussed by AT&T in its petition, the Commission should

exercise its discretion and require the LECs to refund the

disallowed exogenous costs. 5

4

5

See NYNEX, p. 2; SWET, p. 2; U S WEST, p. 2; Pacific,
p.3; and GTE, p. 2.

The commenters' claims (SWET, p.2; Pacific, p. 4; and U S
WEST, pp. 5-6) that they would have made different
business decisions had they known earlier that their
PCI's would be adjusted are irrelevant. The fact is that
each of the LECs knew that the Commission was
investigating their 800 data base access tariffs and,
therefore, had the opportunity to plan their business
activities accordingly. Moreover, the LECs were not
harmed, as they were able to use the inflated PCIs in
setting their rates for the three and one-half year
period. Finally, there is no legal basis for the LECs to
expect that a one-time PCI adjustment would not be
required.

Several of the commenters also claim that the Commission
cannot require a refund in this case, because the
Commission failed to conclude its investigation within 15
months. See Pacific, p. 2 and U S WEST, p. 3, n.8.
Section 204(a) (2) (A) of the Communications Act requires,
among other things, the Commission to conclude hearings
within 15 months. However, none of the commenters
argued, or provided legal grounds to support the notion,
that a refund order issued after 15 months is unlawful.

(footnote continued on following page)
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The commenters also contend that because their

rates were below their price caps (that is, the Actual Price

Indices ("APls") have been below their PCls), a one-time PCI

reduction would not require a dollar-for-dollar rate

reduction. 6 The LECs' conclusion misses the point, because

the Commission has determined in the Report and Order that

the LECs' PCls (not their rates) have been overstated since

May 1993. Thus, it is the PCls that should be adjusted

regardless of the rates charged.

Indeed, historically LECs have not been given

credit in the PCI calculation for pricing below cap during

the previous year. For example, in the annual price cap

filings, LECs are required to adjust their PCls without

consideration of whether they priced their services below

cap.7 In those cases, the LECs are not permitted to apply a

credit to their annual PCl adjustments even if they had

foregone the opportunity to earn more revenues by pricing

below cap.

(footnote continued from previous page)

The time period is thus irrelevant to a determination as
to whether a refund in this case is warranted.

6

7

See NYNEX, pp. 2-3; SWBT, pp. 3-4; U S WEST, pp. 3-5;
Pacific, p. 4; GTE, pp. 3-4.

See Dominant Carrier Reconsideration Order, 6 FCC Rcd at
2640.
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Similarly, when LECs were required to reduce their

PCls the year after being permitted to gross them up, for

the II-month adjustment in the 1996 annual tariff filing, no

credit was given to the LECs, even if they had priced below

caps during the gross-up period. 8 Even when the LECs have

initiated their own PCl gross-ups and reversals, and have

priced below cap, they have not sought or received credit

when reversing out the amount of the gross-up.9

Despite the LECs' attempts at directing attention

away from this issue, AT&T's petition simply asks that the

Commission apply these long-standing rules to the current

situation where the LECs have inflated their PCls with

SUbsequently disallowed exogenous costs. 10

8

9

10

See Support Material to be Filed With 1996 Annual Access
Tariffs, Tariff Review Plans, 11 FCC Rcd 10255, 10256
(1996) .

See Bell Atlantic's 1993 Annual Filing Tariff,
Transmittal No. 565, in which Bell Atlantic grossed-up
its PCls by $46 million to collect other post-employment
benefit exogenous costs. In its 1994 Annual Tariff
Filing, Transmittal No. 644, Bell Atlantic reversed out
the gross-up. During this entire time, Bell Atlantic's
rates were more than the $46 million below cap.

In addition to the instant 800 data base investigation,
the Commission is investigating at least $500 million in
past LEC PCl calculations for other reasons. See
Attachment 1 herein. Therefore, the LECs cannot
demonstrate that they had set their rates below cap
solely to forego revenues related to 800 data base
exogenous costs.
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Finally, some commenters claim that because they

were required to "share" a portion of earnings in excess of

the rate of return ceiling prescribed by the Commission, any

price reduction triggered by an one-time PCI reduction would

have to be reduced by the sharing benefits already provided

to interexchange carriers. 11 However, a LEC's sharing

obligation does not mean that a LEC subject to that

obligation has made a refund to the customers for its

overstated pcr. Any pcr adjustment requirement is separate

and apart from the LECs' sharing obligation, which arises --

independently of whether the LECs' prices are set at their

caps -- as a result of overearnings. 12 The one-time PCI

adjustment advocated in AT&T's Petition thus has nothing to

do with any refunds required under the LECs' sharing

obligations.

11

12

See, ~, SWBT, pp. 4-5; U S WEST, pp. 6-7 ("U S WEST
has already refunded a portion of these amounts");
Pacific p. 4; and GTE, pp. 3-4.

Sharing meets two purposes. First, it serves as a
backstop to the price cap plan by ensuring "that LEC
price cap rates remain[] reasonable in the event that x
Factor was in error for the industry as a whole or . . .
for individual LECs." Price Cap Performance Review for
Local Exchange Carriers, First Report and Order, 10 FCC
Rcd 8961, 9045 (1995). If the X-factor is set too high
or too low, the backstop sharing mechanism helps adjust
the pcr to correct the error and helps keep the LECs'
rates within a range of reasonableness. Id. Second,
sharing allows LECs to earn more than under rate of
return if they operate their business more efficiently.
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This distinction is underscored by the fact that

the sharing obligation is measured by total interstate

earnings, because the price cap plan stresses LEC overall

productivity.13 The provision of 800 data base services is

only a portion of the total interstate earnings. Therefore,

to the extent that a sharing obligation was triggered for

some of the LECs, the direct link to their 800 data base

revenues is tenuous at best. Thus the LECs cannot -- and

have not been able to -- support their claims that any

sharing obligation resulted from their 800 data base rates.

Moreover, even if the sharing could be associated

with the 800 data base services -- which it cannot -- recent

Commission findings indicate that LECs' overearnings from

1991-1995 were due to an X-factor error and not due to rates

charged for 800 data base services. 14 Therefore, the

Commission required the LECs to correct their PCls on a

prospective basis. 15 AT&T estimates roughly that the

...

13

14

15

Dominant Carrier Reconsideration Order, 6 FCC Rcd at
2679.

Because some portion of the LECs' increased earnings were
obtained without any productivity improvements, their
rates were not as low as intended. See Price Cap
Performance Review for Local Exchange Carriers, 10 FCC
Rcd at 9070.

Price Cap Performance Review for Local Exchange Carriers,
10 FCC Rcd at 9069. The Commission found that the LECs'
X-factors were too low during from 1991 through 1995 and
required the LECs to make a 2.8% adjustment to their
PCls.
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cumulative effect of the error was approximately $1.4

billion overstatement of the LECs' PCls from 1991 through

1995. 16 Therefore, most, if not all, of the LECs'

overearnings during 1993-1995 were due to the X-factor

error. Consequently, the LECs cannot show that their

overearnings were due to the rates they charged for their

800 data base services.

For the reasons set forth in AT&T's Petition for

Reconsideration, the Commission should reconsider its Report

and Order and require the LECs to refund the disallowed

16 See Attachment 2 herein for calculation.
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exogenous costs included in their PCl calculations for the

past three and a half years by reducing their pels, on a

one-time basis, by an aggregate $153.4 million.

Respectfully submitted,

AT&T CORP.

Its Attorneys

295 North Maple Avenue
Room 3245Hl
Basking Ridge, New Jersey 07920
(908) 221-4243

December 23, 1996



Attachment 1

Issues Under Investigation in CC Docket 93-193

Docket 93-193 Issues under LEes Tariff YearS(2):

investigation (1) : involved

Omission of End User Rev. Bell 1993, 1994, 1995, 1996
in connection with Sharing Atlantic,

Pacific

Development of g Factor BA 1993, 1994, 1995, 1996

LFA/Addback SNET, NYNEX 1993, 1994

Dem Factor U S WEST 1993

OPEB All LECs (3) 1993, 1994, 1995, 1996

RA020 (4 ) Most LECs 1992, 1993, 1994, 1995

Sale of Exchanges GTE 1995, 1996

Notes:

1. The issues identified are part of the Investigation in
Docket 93-193. 1993 Annual Access Tariff Filings,
Memorandum Opinion and Order Suspending Rates and
Designating Issues for Investigation, 8 FCC Rcd 490
(1993). It is expected that the Commission will set
additional RA020 issues in a subsequent order.

2. The periods identified are the tariff years in which the
LECs initially made their PCI calculations. LECs' PCls
continue to be overstated.

3. NYNEX and Pacific continue to have ~make whole" OPEB
dollars in their PCls. NYNEX has recently removed its
~make whole" OPEB amounts and Pacific is scheduled to
remove its ~make whole" amounts no later than March 25,
1997.

4. LECs made the RA020 adjustments in the 1995 annual filing
for the periods 1993-1995. Ameritech was the only LEC
who went back to 1992.



Attachment 2

Estimate of LECs· PCI Overstatements from 1991-1995
Due to 0.7% Lower X-Factor

Approximate Cumulative Cumulative
Average Access PCllmpact Revenue Impact

Rate Annual Industry of of
Period Revenues lower X-Factor lower X-Factor

A B C=A*B
1991-1992 20,000,000,000 0.70% 140,000,000
1992-1993 20,000,000,000 1.40% 280,000,000
1993-1994 20,000,000,000 2.10% 420,000,000
1994-1995 20,000,000,000 2.80% 560,000,000

1991 ..1995 1.400.000.000
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CERTIFICATE OF SERVICE

I, Rena Martens, do hereby certify that on this 23rd

day of December, 1996, a copy of the foregoing "AT&T Reply" was

mailed by U.S. first class mail, postage prepaid, to the parties

listed on the attached Service List.

L~
Rena Martens
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