V. CONCLUSION

For the reasons stated above, the Commission should amend Section 1.4000 of its
rules to eliminate the distinction between renters and landowners. The Commission should also

require landlords to provide MDU residents with access to antennas, and preclude all exclusive

contracts between MVPD providers and landlords as anticompetitive.

Respectfully submitted,
DIRECTYV, Inc.
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1001 Pennsylvania Ave., NW
Suite 1300
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UNITED STATES SATELLITE BROADCASTING COMPANY, INC.

United States Satellite Broadcasting Company, Inc. ("USSB"), by its attorneys,
hereby files these Further Comments pursuant to the Report and Order, Memorandum

Opinion and Order, and Further Notice of Proposed Rulemaking released by the Commission
in the above-referenced docket on August 6, 1996 ("Order").

I Introduction

1. USSB is a DBS licensee providingvideoservicesﬁysatzllite directly to
subscribers’ homes via DSS™ receive equipment, which includes an 18-inch antenna. The
DSS™ system is sold throuéhout the continental United States. Using the DSS™

equipment, owners may subscribe to the programming services offered by USSB, as well as
those of DirecTV.

2. In its Order, the Commission seeks comment with respect to three basic

issues: viz., first, whether, and if so how, to extend the preemption rule' to situations in

which antennas may be installed on common'property for the benefit of one with an

t

The "preemption rule” refers to Section 25.104 of the Commission’s Rules as amended in the Order.



ownership interest or on a landlord’s property for the benefit of a renter;> second, on the
technical and practical feasibility of an approach that would allow the placement of over-the-
air reception devices on rental or commonly-owned property;’ third, on its legal authority
to prohibit nongovernmental restrictions that impair reception by viewers who do not have

exclusive use or control and a direct or indirect ownership interest in the property.* USSB

addresses each ofthcs_e_ issues in turn.

II. Application of the Preemption to Situations In Which Renters Seek to Install Satellite

Antennas,

3. USSB urges the Commission to implement Section 207 of the
Telecommunications Act of 1996° (the "1996 Act") as it is written and as Congress intended
it be implemented, and not to draw a distinction between viewers who own property and
viewers who do not. Section 207 of the 1996 Act directs the Commission to "promulgate
regulations to prohibit restrictions that impair a viewer’s ability to receive video programming
services through devices designed for . . . direct broadcast satellite services.” (Emphasis
added.)

4, The plain language of Section 207 draws no distinction between viewers
who own property and viewers who rent. Just as Congress made it plain that the
Commission was to prohibit restrictions that impair a viewer’s ability to receive video

programming services through devices designed for direct broadcast services, so it also made

*  Order at §63.
S Id.at 963,

‘ M at {64

Pub. L. No. 104-104, 110 Stat. 56 (1996).



it plain that it was the access of a viewer - not a "property owner” -- to such services that
was to be protected. More broadly, the 1996 Act was enacted:

to provide for a pro-competitive, de-regulatory national policy framework

designed to accelerate rapidly private sector deployment of advanced

telecommunications and information technologies and services to all Americans

by opening all telecommunications markets to competition . . . .5
Nothing in the 1996 Act implies that the entitlement of property owners to receive direct
broadcast satellite services is any greater than that of renters. The Commission’s conferment
of the right to receive multi-channel video services based upon home ownership is a
distinction contrary to the constitutional concept of equality and clearly not in the public
interest. Indeed, to the extent renters are, for economic reasons, unable to own a home, the
greater is their need for competitively provided alternative services. A substantial number
of renters are no less entitled to the benefits of Section 207.

5. For the Commission to begin drawing such distinctions would be a

major incursion into the deregulated landscape mapped out by Congress in the 1996 Act,
an incursion USSB opposes. It is precisely this type of disagreement and debate -- whether
consumers of video delivery systems should be limited in the servicesthéymay’choosefrom
and enjoy because of regulation, or whether they should reap the benefits of an unobstructed
market -- that the 1996 Act was intended to obviate: Congress was not concerned with the
nature of the property interest a viewer had; rather, it was concerned that a wide array of

video signals be made available to all viewers in a vibrant, competitive marketplace.

6.  USSB therefore views Community’s proposal --that a restriction should

not be prohibited on individually owned or controlled property if a community association

H.R. Conf. Rep. No. 458, 104th Cong., 1st Sess. at 1. (Emphasis added.)
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makes video programming available to any resident wishing to subscribe to such .

programming at no greater cost and with equivalent quality as would be available from an
individual antenna installation’ -- with a certain measure of apprehension. Such a policy
would open the way for community associations to cut off viewer’s access to DBS service by
contending baldly that a cable system is of "equivalent quality” to a DBS service, despite the
fact that what may make a viewer want to subscribe to a DBS service is its very superiority
to cable to that viewer. For various reasons, a viewer may prefer DBS to cable.® Indeed,
the whole of these proceedings would not have taken place had impediments to
implementation of that preference not existed.

7. The Commission should implement Section 207 to preserve viewer
choice to the greatest extent possible and not allow soft, easily manipulable standards such
as "equivalent quality” to further frustrate the ability of viewers to receive their video through
their delivery system of choice. USSB proposes that, at the very least, community
associations and landlords provide the opportunity for DBS to be available to viewers who
want it from central reception facilities. These types of facilities, as described more fully
below, would ensure that viewer choice is maximized, as intended by the 1996 Act, while also

obviating some of the concerns relating to aesthetics expressed by community associations.

7 Order at 149.

For example, DBS provides more channels, digital quality picture and sound, grester selection of pay-
per-view programming, parental controls, sccond-language capabilities and an interactive program guide.
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II. Placement of Over-the-Air Reception Devices on Rental or Commonly-Owned
Property is Technically and Practically Feasible and Obviates Community Groups’
Assthetic Concerns

8. Because installing a separate dish on each dwelling unit of a MDU may,
in a few cases, be impractical,” USSB and DirecTV, working with equipment manufactures,
have devised ways to install a common antenna for MDU’s that make multiple antenna
installation unnecessary. Placing satellite reception devices on rental or commonly-owned
property is thus clearly technically and practically feasible.

9. A basic way to distribute DSS without requiring individual antennas
exists via special MDU antennas and hardware which would allow each viewer’s dwelling
unit to have its own individually addressable recgiver. DSS distribution via special MDU
antenmas and hardware would be most desirable from a pro-competition or business
standpoint. Several possible systems exist, depending on the mamufacturer and size of the
MDU." USSB notes that the Commission should not rule out other methods of connecting
individual dwellings in MDU’s to common antennas.

10. USSB also notes that the Commission should implement rules that
guard against exclusive deals between building owners and property management companies
with cable companies, whereby cable companies agree to install and provide service
contingent upen the landlord’s not doing business with, or not providing access for tenants

to receive service from, other competitive service providers.

°  In some cases, an individual dwelling unit may not have the required southern exposure, terrain may
obstruct the path to the satellite, or the building may lack a suitable mounting surface. Such factors would
be no different from thosc affecting some individual dwellings.

See, e.g., Attachment A, which illustrates one such system, designed by RCA.

-5-



IV. There is Ample Legal Authority for the Commission to Prohibit Nongovernmental
Restrictions That Impair Reception By Viewers Who Rent: The Preemption in
Section 25.104 Does Not Effect A Taki

11.  In its Order, the Commission concluded that “the authority bestowed
upon the Commission to adopt a rule that prohibits restrictive covenants or other similar
nongovernmental restrictions is ﬂot constitutionally infirm.""' Nevertheless, it sought
comment on whether Loretto v. Teleprompter Manhattan CATV Corp."” holds that a
prohibition applicable to restrictions imposed on rental property or property not within the
exclusive control of the viewer who has an ownership interest would constitute a taking
under Loretto, for which just compensation would be required.”” USSB submits that it
would not.

12. Laretto,inwhichtln Supreme Court held that a law authorizing the
permanent occupation of a landlord’s property by a third-party (cable company) effected a
taking under the Fifth Amendment," is a narrow holding inapplicable here.”* While the
Court recognized the historical rule that a permanent physical occupation of property

constituted a taking, it, at the same time, recognized the equally compelling principles of

" Order at §45.

2 458 U.S. 419 (1982).
B Order at {64.
458 U.S. at 440.

“See 458 U.S. at 441, where the Court stated:

Our holding today is very narrow. We affirm the traditional rule that a
permancat physical occupation of property is a taking. . . . We do not,
however, question the equally substantial authority upholding a State’s broad
power to impose appropriate restrictions upon an ownmer’s use of his
property.

-6-



broad governmental authority "to impose appropriate restrictions upon an owner’s
property"'® and "to regulate housing conditions in general and the landlord-tenant
relationship in particular without paying compensation for all economic injuries that such
regulation entails.""’

13.  Most significantly, Loretto involved government authorization to a third-
party to make an incursion onto a landlord’s property. What distinguishes Section 25.104
from the statte in Loretfo is the fact that it grants an entitiement to viewer’s, not to
providers of DBS service. The preemption, therefore, is precisely the type of regulation that
the Supreme Court in Loretto suggested in dicta would not constitute a taking of a
landlord’s property."

14. The Commission in its Order also sought comment on how Bell Atlantic
Telephone Companies v. FCC* should affect the constitutional and legal analysis of whether
the Commission has the authority to prohibit private restrictions that impair reception by

viewers who rent or who do not have exclusive use or control of property.® USSB submits

6 458 U.S. at 441.

”

1d. at 440, citing Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964) (discrimination
in places of public accommodation); Queenside Hills Realty Co. v. Saxi, 328 U.S. 80 (1946) (fire regulation);
Bowles v. Willingham, 321 U.S. 503 (1944) (rent control); Home Building & Loan Assn. v.Blaisdell, 290 U.S.
398 (1934) (mortgage moratorium); Edgar A. Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922) (emergency
housing law); Block v. Hirsch, 256 U.S. 135 (1921) (rent control). “In none of these cases, however, did the

government authorize the permanent occupation of the landlord's property by a third party.” Loretto, 458 U.S.
at 440 (emphasis added).

' See 458 U.S. at 440, n.19, where the Court states that if the New York statute prohibiting landlords
from interfering with the installation of cable television facilities upon their property had "required landlords
to provide cable installation if g renant so desires, the statute might presemt a different question from the
question before us, since the landlord would own the installation.” (Emphasis added.)

19

24 F.3d 1441 (D.C. Cir. 1994).

¥ Order at { 65.



that Bell Atlantic is as inapposite as Louﬁo and, therefore, has no effect. Indeed, to the
extent that Bell Atlantic relied on Loretto,” its caveat -- that within the bounds of fair
interpretation, statutes willbe construed to defeat administrative orders that raise substantial
constitutional questions -- is simply irrelevant. The D.C. Circuit found a "substantial
constitutional question” -- a taking -- was raised by a Commission order that permitted
competitive access providers to locate their connecting transmission equipment in local
exchange carriers’ central offices.” As in Lorerto, the fact which distinguishes the
Commission’s order in Bell Atlantic from Section 25.104 is that a third-party was directly
authorized to occupy the premises of another. Again, Section 25.104 by contrast entitles all
viewers, whether they be renters or owners of property, to choose their video service from
a wide array of options and thus fulfills the intention of Section 207 of the 1996 Act; the
video receiving facilities subject to the proscription against nongovernmental restrictions
belong to the tenant viewer or the property-owner and not to the video service supplier.

15. It is not enough for property owners to complain abstractly that

preempting their right to deny the installation of receiving antennas of one meter or less
raises safety, security and aesthetic concerns, increases liability and insurance costs, and
potentially causes property damage. The Commission’s rule would take cognizance of any
legitimate public safety concern. The other factors raise concerns no different from those
arising when other tenant property is installed in leased property or other temant conduct

affects landlords. The same basic principles of landlord-tenant law, therefore, continue to

3 See 24 P.3d at 144S.
2 Id at 1441.

B I at 1445,



operate: the tenant remains liable to the landlord for damages caused to the landlord’s
property, and the temant is required to restore the landlord’s property to its original
condition. Those same rules and laws of general applicability would apply equally to
antenna installations, and landlords would not be in further jeopardy. Section 25.104 places
no substantial additional burden upon landlords.

16.  Finally, failure to extend the preemption to prohibitions that impair
reception by viewers who rent would be an abrogation of the Commission’s responsibilities
under Section 207 of the 1996 Act, an abrogation that would work an injustice on a
substantial portion of the viewing audience.® Members of the Congressional Black Caucus
have expressed that drawing a line between viewers who own and viewers who rent would
not only create a spurious distinction, but it would inflict a disparate hardship on poorer
Americans who cannot afford to own their own homes that arguably amounts to redlining
to many low-income neighborhoods. (See Attachment C, Letter dated July 29, 1996 from
members of the Congressional Black Caucus to Chairman Reed E. Hundt.) As the
Congressional Black Caucus points out, a proposal to limit the preemption to property
owners "would deny access to millions of Americans ... [and] create the ultimate "have"and
"have not" situation by denying many American families access to important communications
services based on their economic status."” Such a proposal must be flatly rejected because
such a policy must not be tolerated.

*  In 1993, 33.1% of the housing units in the United States were mmiti-dwelling units. Of occupied
dwelling units in 1993, only 64.7% were owner occupied. Further, only 43.4% of Blacks and other minorities

owned their own dwellings, while 68.6% of Whites owned their dwellings. Statistical Abstract of the United
States, 1995, Tables 1224 and 1225 (Attachment B).

¥ Letter dated July 29, 1996 from members of the Congressional Black Caucus to Chairman Reed E.
Hundt (Attachment C).
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V.  Conclusion
17.  For the reasons set forth in these Further Comments, the Commission

should adopt Section 25.104 as equally enforceable by viewers who rent as by viewers who
own property.

Respectfully submitted,

T

Edward W. Hummers, Jr.
HOLLAND & KNIGHT

2100 Pennsylvania Avenue, N.W.
Suite 400

Washington, D.C. 20037
202/955-3000

Counsel for United States Satellite
Broadcasting Company, Inc.

September 27, 1996

WAS-194707.6
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EXECUTIVE SUMMARY

While WCA is supportive of the Commission’s efforts to promote the emergence of
wireless cable and other wireless video distribution services, the reality is that the
Commission lacks the suthority to mandate that governing associations and landlords turm
mﬂnnpmputyfathzumﬂmonofwmhuvldeomeqmmumdw
wiring. Thus, WCA urges the Commission to establish a regulatory environment that
provides governing associations and landlords incentives to afford access to competitive

wgdummmbymmmgﬂnmdfamuhphmuﬁad&hond inside
wiring.

To accomplish that objective, the Commission should resolve the issues raised by the
R&O and FNPRM in tandem with the similsr issues presently pending before it in CS Docket
No. 95-184 and MM Docket No. 92-260. WCA has proposed there a series of inside wiring
rules designed to obviate the most common objection iandlords and goveming associations
have to permitting wireless cable operators access to their buildings — the property owner’s
distaste for having additional distribution wiring installed to each residence. In WCA'’s view,
the adoption of such rules will promote an environment in which landlords and goveming
associations will be more open to permitting alternative video service providers access to their
premises.

should generally be enforced, enforcement of a restriction in a ground lease that impairs the

installation of a wireless cable reception antenna on a mobile homes owned by the viewer is
preempted.

Finally, the Commission should clarify that governmental regulstions preempted
pursuant to section 1.4000 cannot be enforced, even against renters.

(33
-nc
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COMMENTS

The Wireless Cable Associstion International, Inc. (“WCA™), by its attorneys, hereby
submits its response to the request for uddmaml comments contained in the Report and
Order, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking (the
“R&0 and FNPRM") released by the Commission on August 6, 1996 in the above-captioned
proceedings.
L. INTRODUCTION,

With Section 207 of the Telecommunications Act of 1996 (the “1996 Act™), Congress
impair a viewer’s ability to receive video programming services through devices designed for

over-the-air reception of television broadcast signals, multichannel multipoint distribution
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service, or direct broadcast satellite service.”’ The Commission’s R&O and FNPRM
promulgates new implementing rules applicable to those situations where the viewer in
questioﬁh’umlusiveuseoroontolmdadirectorindiroctownu:hipimuestov«me
property on which the antenna is to be mounted. However, the Commission concluded “that
the recordbefore&atﬂﬁsﬁmeisinoomple&mdhmﬁci«ﬁonﬂwlegd,teehniednd
practicalimeanlaﬁngtowhedt«,vmdifaolww,tomxdourmlein:imaﬁominwhich
antennas may be installed on common property for the benefit of one with an ownership
interest or on a landlord’s property for the benefit of a renter.”¥ Thus, the Commission has

solicited further comment “to develop the record further before reaching conclusions

" regarding the application of Section 207 to situations in which the viewer does not have

exclusive use or control and a direct or indirect ownership interest in the property where the
antenna is to be installed, used, and maintained.™¥

Although WCA intends to petition the Commission to reconsider certain aspects of
the rules and policies adopted in the R&0O and FNPRM, those rules and policies generally
represent a useful first step towards effectuating Section 207 and promoting the emergence
of wireless cable in a competitive multichannel video marketplace. The Commission aptly

notes that when the viewer does not have exclusive use or control and a direct or indirect

YTelecommunications Act of 1996, P.L. 104-104, 110 Stat. 56 (1996).
YR&0 and FNPRM, a1 § 63.
¥1d., at Y 66.
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ownership interest in the property on which the antenna is to be installed, difficult issues can
arise out of conflicts with the competing rights of those with ownership interests in the
property on which the antenna will be mounted. Thus, WCA welcomes the Commission’s
invitation to submit additional comments.

Essentially, the focus in this phase of the proceeding is on three scenarios. First, the
owner of real property who is a member of a condominium, cooperative unit or homeowners
association (a “goveming association™) desires to install an antenna upon propesty that is not
under his or her exclusive control, but instead is common property that is owned and
controlled by a governing association that has the right to object to the proposed antenna.
Second, a renter desires to install an antenna on property that is not leased to him or her, such
as on the roofiop of a rental spartment building. And, third, a renter desires to install an
antenna on property that he or she has leased, but where the antenna installation would
constitute a violation of a lease provision. In each case, the R&O and FNPRM raises the
issues of whether the Commission has suthority under Section 207 to mandate that the
goveming association or landlord permit the antenna and, if the Commission does, whether
it would be in the public interest to issue such a mandate.

In WCA’s view, these issues present a classic confrontation between the
Commission’s goal of promoting a more competitive video marketplace and the rights of
property owners. It is often the case that governing associstions and landlords refuse access

to wireless cable service providers because they fear that their property will be damaged as
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the result of the installation of reception antennas and, even more importantly, inside wiring.
Similarly, the record before the Commission in the earlier phases of these proceedings
establishes that governing associations and landlords are concerned that the installation of
Muwillmnd_nmmdanfetthdtoﬁmirptoputy. While WCA is supportive
of the Commission’s efforts to promote the emergence of wireless cable and other wireless
video distribution services, the reality is that the Commission lacks the authority to mandate
that governing associations and landlords turn over their property for the installation of
wireless video reception equipment and associated wiring. Thus, WCA urges the
Commission to establish a regulatory environment that provides goveming associations and
landlords incentives to afford acoess to competitive wireless service providers by minimizing
the need for multiple antennas and additional inside wiring.

IL. DISCUSSION.

A. The Commission Lacks Authority To Mandate That Governing Associations And
Landlords Provide Space In Common Areas For Every Communications Service Provider.

As the wireless cable industry is one of the primary beneficiaries of Section 207, WCA
certainly applauds the Commission’s efforts to expand the number of consumers that will
have access to wireless cable services. However, it would be counterproductive for the
Commission to adopt rules and policies in this proceeding that cannot withstand judicial
scrutiny, for that will only delay the realization of the consumer benefits that Section 207 is
intended to achieve. And therein lies the rub. The record before the Commission in CS

Docket No. 95-184 (Telecommunications Services: Inside Wiring and Customer Premises
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Equipment) and MM Docket No. 92-260 (Implementation of the Cable Television Consumer
Protection and Competition Act of 1992: Cable Home Wiring) demonstrates both that the
Commission lacks authority to force goveming associations and landlords to provide wireless
cable operators access to common property, and that such a mandate would be unwise as a
matter of public pc;l-icy." That legal analysis is equally applicable whether it is a reception
m«uﬁﬁngﬁwisbdngmummpmpmy.htheinwdbnvity,WCA
incorporates by reference the arguments advanced in CS Docket No. 95-184 which
demonstrate that the Commission lacks authority to force landlords and governing
associations to permit the installation of telecommunications equipment on propesty under

their ownership and control.¥

¥See, e.g., Joint Reply Comments of Building Owners and Managers Ass’n Int’l, Nat’l
Realty Committee, Nat’l Multi Housing Council, Nat’l Apartment Ass’n, Institute of Real
Estate Management and Nat’l Ass’n of Real Estate Investment Trusts, CS Docket No. 95-
184, at 5-11 (filed April 17, 1996); Comments of OpTel, Inc., CS Docket No. 95-184, at 3-5
(filed March 18, 1996)(“there is little doubt that requiring MDU owners to open their property
to all service providers would . . . constitute a per se taking. It is open to serious question
whether the Commission has statutory authority to compel such a per se taking of private
property.”)[“OpTel Comments™]; Consolidated Reply Comments of OpTel, Inc., CS Docket
No. 95-184, at 3-5 (filed April 17, 1996), Comments of Independent Cable &
Telecommunications Ass’'n, CS Docket No. 95-184, at 36-41 (filed March 18,
1996)(“Congress has not delegated eminent domain power to the Commission for the purpose
of mandating access to private property for the delivery of any component of broadband
services by any narrow or broadband provider. Nor has Congress delegated eminent domain
power directly to narrowband or broadband service providers for such purposes. To the

contrary, Congress has repeatedly considered and rejected passage of a mandatory access
law.”)[“ICTA Comments™].

¥The R&O and FNPRM specifically seeks comment o the implications of the
decision by the United States Court of Appeals for the District of Columbia Circuit in Bell
Atlantic Telephone Companies v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). See R&O and



-6-

B. The Commission Should Decide The Isswes Raised By The R&O and FNPRM In
Tandem With Those Before It In CS Docket No. 95-184 and MM Docket No. 92-260.

In addressing the scenarios where an individual seeks to install an antenna on propesty
that is owned or controlled by a governing association or landlord, the Commission should
recognize that the issues presented are closely related to those before it in CS Docket No. 95-
184 and MM Docket No. 92-260. In those combined dockets, as here, the Commission is
confronted with the task of providing consumers access to competitive providers of video
programming where to do so requires equipment installed outside of the consumer’s own
residence. In this proceeding, the Commission is addressing the placement of the reception
antenna on a rooftop that is owned and controlled by a governing association or landlord,
while in those proceedings, the Commission is addressing the wiring that is located in
common arees that are owned or controlled by the governing association or landlord —
common areas that would have to be traversed in most cases to connect the reception antenna
mounted on a common rooftop to an individual residence.

The two proceedings are pieces of the same puzzle. Access to a commonly-owned

rooftop for antenna installation will do a resident no good if he or she cannot run wiring from

FNPRM, 8t 1 65. The record in CS Docket No. 95-184 establishes that the Commission lacks
any express grant of authority to adopt a universal mandatory acoess rule. See, ¢.g., OpTel
Comments, at 3-4; ICTA Comments, at 36-42. As the D.C. Circuit held in the Bell Atlantic
case in refusing to defer to the Commission’s broad interpretation of its authority to order
physical collocation on local exchange carrier property for competitive access providers,
“deference to agency action that creates a broad class of takings claims . . . would allow
agencies to use statutory silence or ambiguity to expose the Treasury to lisbility both massive
and unforeseen.” 24 F.3d at 1445. Thus, the Bell Atlantic decision supports WCA’s position
in this proceeding,
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the antenna through common areas to his or her residence. Conversely, expanded access to
inside wiring will do consumers no good if they cannot connect that wiring to a wireless cable
reception antenna. Atbouom,theiumpruentedinmetwoproeeedingsmidmﬁqalf
does the Commission have the authority to compel landlords and governing associations to
makce spece in common arees available for every video communications provider that desires
to serve the property and, if so, should the Commission exercise that authority. Indeed, the
two proceedings are 3o inextricably linked that, WCA respectfully submits, they should be
resolved in tandem.

Given the Commission’s lack of authority to mandate that landlords and goveming
associations provide access to all potential communications service providers, WCA has
proposed, in CS Docket No. 95-184, a series of inside wiring rules designed to obviate the
most common objection landlords and governing associations have to permitting wireless
cable operators access to their buildings — the property owner’s distaste for having additional
distribution wiring installed to each residence.¥ Specifically, WCA has proposed that the

following:

. The existing demarcation point for purposes of Section 16(d) of the Cable
Consumer Protection and Competition Act of 1992 should be moved to the
wall plate of the particular unit. Thus, a resident in an MDU environment
would be permitted to purchase, upon termination of service, any wiring that

¥See, e.g., Comments of Wireless Cable Ass’n, CS Docket No. 95-184, at 12-15 (filed
March 18, 1996);, Comments of DIRECTV, Inc., CS Docket No. 95-184, at 2 (filed March
18, 1996), Comments of GTE, CS Docket No. 95-184, at 9 (filed March 18, 1996); Joint

Comments of the Building Owners and Managers Association Intemnational, et al., MM
Docket No. 92-260, at 12 (filed March 18, 1996).



is within his or her particular unit, but not wiring within the walls or common
areas.

o- Al wiring devoted to serving an individual unit between the junction with
common wisring and the new Section 16(d) demarcation point would
immediately upon adoption of new rules become subject to the control of the
landlord or goveming association and could be purchased at replacement cost
immediately.?

In WCA'’s view, the adoption of such rules will promote an environment in which landlords
and governing associations will be more open to permitting alternative video service providers
access to their premises.

Adoption of WCA'’s proposal in CS Docket No. 95-184 will also promote the pro-

‘ competitive objectives of this proceeding. It has been the experience of the wireless cable
industry that while landlords and governing associations will often permit the installation of
a single professionally-installed wireless cable reception antenna to serve the property under
their control, they strongly object to the installation of individual antennas for each subscriber
and new wiring to distribute programming to the individual residences. If WCA’s inside
wiring proposal is adopted, it will be possible for the wireless cable operator to install a single
reception antenna and connect that antenna to existing intemnal wiring, thus eliminating the
problems associated with multiple antennas and postwiring. And, as the record in the inside
wiring proceeding illustrates, once these problems are resolved, marketplace forces will push

YSee Reply Comments of WCA, CS Docket No. 95-184, at 3 (filed April 17,
1996)[“WCA Wiring Reply Comments™].
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landlords and governing associations to provide access to competitive video service
providers ¥
C. The Commission Showid Clarify That While Lease Provisions Should Generally

Be Enforced, Enforcement Of A Restriction In A Grownd Lease That Impairs The Installation

of A Wireless Cable Reception Antemna On A Mobile Home Owned By The Viewer Is
Preempted. -

In the R&O and FNPRM, the Commission has generally concluded that govenmental
and private restrictions which impair the installation, maintenance or use of wireless cable
antennas are preempted unless they can be justified as bona fide narrowly-tailored restrictions
designed to advance safety or historic preservation concerns. Next week, WCA intends to
petition the Commission to reconsider its determination that governing associations have a
legitimate interest in restricting on safety grounds the installation of antennas on propesty that
is exclusively owned and controlled by an individual. As WCA will show in detail at that
time, nongovernmental entities have no expertise and no legitimate basis for imposing
restrictions on the property of others designed to protect safety — that is what governmental
entities are for. Thus, WCA will urge the Commission to provide that only govemmental
entities may impair the installation, maintenance or use of wireless cable antennas for safety-
related reasons.

For the same reasons, the Commission should find that those who lease ground space
upon which mobile homes are located have no basis for imposing safety-related restrictions

that impair the mounting of wireless cable antennas upon the mobile homes owned by

¥See WCA Wiring Reply Comments, at 22-23.
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subscribers. In such situations, WCA respectfully submits that the lease restriction should be
preempted.

Since the antenna will be mounted on the mobile home that is owned by the consumer,
and not by the landlord, there is no legitimate risk that the landlord’s property will be harmed
by the installation. While the landlord in such cases may allege an interest i the aesthetics
of his or her mobile home park, the landlord should be treated no better than a goveming
association. Under Section l.40000fthoCommiaion’sRnlu,agovmlinsusociaﬁonm
justify minor restrictions on aesthetic grounds, but cannot impair the instailation, maintenance
or use of wireless antennas for aesthetic reasons. The same should hold true here — those
who lease ground space should be permitted to include minor restrictions designed to advance
aesthetics (such as a requirement that the antenna be mounted no higher than necessary, or
that it be mounted towards the rear of the mobile home), but should not be permitted to
impair.

D. The Commission Should Clarify That Governmental Regulations Preempted
Pursuant To Section 1.4000 Camnot Be Enforced, Even Against Renters.

As noted above, WCA firmly believes that the Commission should not abrogate lease
provisions impairing the installation, maintenance or use of antennas where the property on
which an antenna will be installed is leased. However, because WCA's view is based on
protecting the interests of the property owner relative to a tenant, the Commission should

make clear that govemmenta] restrictions that impair the installation, maintenance or use of
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wireless cable antennas are preempted (unless justified on safety or historic preservation
grounds), even if the residence in question is leased.

As presently drafted, Section 1.4000(a) of the Commission’s rules provides that “any
restriction . . . on property within the exclusive use or control of the antenna user where the
tuuﬂumadhuno;ﬁﬂ&uuownuﬂﬁphuunﬂﬁnﬂu;mmnnmthnhmmmxﬂuﬁnndhﬁum
maintenance, or use of . . . an antenna that is designed to receive video programming services
via multipoint distribution services . . . is prohibited, to the extent it so impairs.” If read
narrowly, it could be concluded that a governmental restriction that is preempted and cannot
be enforced against the owner of a single family home could be enforced against the renter
of a single family home because the renter does not have exclusive use or control or a direct
or indirect ownership interest in the property.

Other than the quoted language, there is nothing in the R&O and FNPRM to suggest
that the Commission intends for there to be a distinction between owned and rental property
vis a vis governmental restrictions. Nor is there any suggestion in the record that would
support such a distinction. While the Commission is properly concerned about the rights of
renters vis a vis property owners, those concerns do not extend to governmental entities.

In short, if a renter is entitled to install an antenna under his or her lease, that renter
should be treated no differently from a homeowner when the enforceability of a governmental

restriction is at issue. For example, the R&O and FNPRM states with crystalline clarity that



