
v. CONCLUSION

For the reuons stated above, the Commission should amend Section 1.4000 ofits

rules to eliminate the distinction between renters and landowners. The Commission should also

require landlords to provide MDU residents with access to antennas, and preclude all exclusive

contracts between MVPD providers and landlords as anticompetitive.
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Before b
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Preemption of Local Zoning
Regulation of Satellite
Earth Stations

Implementation of Section 2C11 of the
TelecommUDicatioDS Act of 1996

)
)
)
)
)
)
)
)

CS Docket No. ~3

FlJIlTBER COMMENTS OF
UNfl'ED STATa SATELLITE BROADCASTING COMPANY, INC.

United States Satellite Broadcudng Company, IDe. ("USSB"), by its attorneys,

hereby ftles these Furtber Comments pursuant to the R6p0rt and Ortkr, MtmOrandIIm

Opinion and 0'*" and FlU1her Notice of Proposed RMlemoJcing released by the Commission

in the above-referenced doclcet on August 6, 1996 (IlOrder").

I. Iptrpdns;tjon

1. USSB is a DBS licensee providing video services by satellite ditectly to

subscribers' homes via DSSTM receive equipment, which includes an 18-inch antenna. The

DSSTM system is sold tbroughout the continental United States. Using the DSSTM

equipment, owners may subscribe to the programming services offered by USSB, as wen as

those of Direc1V.

2. In its Order, the Commission seeks comment with respect to three basic

issues: viz., first, wbether, and if so how, to extend the preemption rulel to situations in

which antennas may be installed on common property for the benefit of ODe with an

I The wpreemption rule- refen to section 25.104 of the Commiasion's Rules as ameaded in tile Older.



ownership interest or on a landlord's property for the benefit of a rentcr;2 second, on the

technical and practical feasibility of an approach that would allow the placement of over-the

air reception devices on rental or commonly-owned property;3 third, on its legal authority

to prohibit nongovernmental restrictions that impair reception by viewers who do not have

exclusive use or control and a direct or indirect ownership interest in the property.4 USSB

addresses each of these issues in turn.. .

n. Application of the Preemption to Situations In Which Renters Seek to Install Satellite
A1lt4mn'I.

3. USSB urges the Commission to implement Section 200 of. the

Telecommunications Act of 1996' (the "1996Act") as it is written and as Coogress intended

it be implemented, and not to draw a distinction between viewers who own property aDd

viewers who do 1lOt. Section 2C11 of the 1996 Act directs tbe Commission to "promulgate

regulations to prohibit restrictions that impair a viewer's ability to receive video programming

services through devices designed. for . . . direct broadcast satellite services." (Emphasis

added.)

4. 1'be plain language ofSection 200 draws no distinction between viewers

who own property and viewers who rent. Just as Congress made it plain that the

Commission was to prohibit restrictions that impair a viewer's ability to receive video

programming services through devices designed. for direct broadcast services, so it also made

3

Older at 163.

Id. at 163.

4 Id. at 164.

5 Pub. L. No. 104-104,110 Stat. S6 (1996).
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it plain that it was the access of a viewer·· not a "property owner" .- to such services tbat

was to be protected. More broadly, the 1996 Act was enacted:

to provide for a pnKOJDPCtitive, de-regulatory national policy framework
designed to accelerate rapidly private sector deployment of advanced
telecommunications and information technologies and services to allAmericans
by opening all telecommunications markets to competition ....6

Nothing in the 1996 Act implies that the entitlement of property owners to receive direct

broadcast satellite servIces is any greater tban that of renters. The Commission's conferment

of the right to receive multi-cbannel video services based upon home oWllClShip is a

distinction contrary to the constitutional concept of equality and clearly not in the public

interest. Indeedt to the extent renters are, for economic reasons, unable to own a home, tbe

greater is their need for competitively provided alternative services. A substantial number

of renters are no less entitled to tbe benefits of Section 207.

S. For the Commission to begin drawing such distiDctioDS would bea

major incursion into the deregulated landscape mapped out by Coogress in the 1996 Act,

an incursion USSB opposes. It is precisely this type of disagreement and debate -- whether

consumers of video delivery systems should be limited in the services they may choose from

and enjoy because of regulation, or whether they should reap the benefits ofan unobstructed

market - that the 1996 Act was intended to obviate: Congress was not concerned with the

nature of the property interest a viewer bad; rather, it was concerned that a wide array of

video signals be made avallable to all viewers in a vibrant, competitive marketplace.

6. USSB therefore views Community's proposal -- that a restriction should

not be prohibited on iDdividually owned or controlled property if a conummity association

6 H.R. Coal. Rep. No. 458, 104th CoDa., lit Sen. at 1. (Bmphaaia added.)

- 3 -



makes video programming avaUable to any resident wisbiDg to sublcribe to such.

programming at no greater cost and with equivalent quality as wOuld be available from an

individual antenna installation7
-- with a certain measure of apprehension. Such a policy

would open the way for community associations to cut off viewer's access to DDS service by

contending baldly that a cable system is of "equivalent quality" to a DDS service, despite the

fact tbat what may~ a viewer want to subscribe to a DBS service is its very superiority

to cable to thllt viewer. For various reasons, a viewer may prefer DDS to cable.' bJdeed,

the whole of these pl'OCA"«'dings would not have taken place bad impediments to

implementation of tbat preference not existed.

7. Tbe Commission should implement Section 2C11 to preserve viewer

choice to the greatest extent possible and not allow soft, euily manipulable standards such

as "equivalent quality" to ·further frustrate the ability of viewen to receive their video through

their delivery system of choice. USSB proposes tbat, at the very least, community

associations and landlords provide the opportunity for DDS to be available to viewers who

want it from centtal reception facilities. These types of facilities, as described more fully

below, would ensure that viewer choice is maximized, as intended by the 1996 Act, wbile also

obviating some of the concerns relating to aesthetics expressed by community associations.

7 Order at , 49.

• For example, DBS provides.1DOI'e m..... di&ital quI1ity pictuIe IDd 1OUJId, peller IIelecdon ofpay-
per-view pmgnmming, PlIeIltal conuola, 1ClCOIId-1auauaae CIpIbllities aDd an intenctlve proaram guide.
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m. P1acemeDt of Over-the-Air Reception Devices on Rental or Commouly-<>wDed
Property is Technically and Practically Feasible and Obviates Community Groups'
Aesthetic Concerns

8. Because installing a separate dish on each dwelling unit of aMDU may,

in a few cases, be impracticaI,9 USSB and DirecTV, working with equipment manufactures,

bave devised ways to install a common antenna for MDU's that make multiple antenna

installation UJUIIOA'essary.. Placing satellite reception devices on rental or comm.only-owncd

property is thus clearly teebnically aDd practically feasible.

9. A buic way to distribute DSS without requiring individual autenDas

exists via special MDU antennas and hardware which would allow each viewer's dwelling

unit to bave its own individually addressable receiver. DSS distribution via special MDU

antennas and hardware would be most desirable from a pro-competition or business

standpoint. Several possible systems exist, depending on the maDlfaeturer and size of the

MDU. 10 USSB notes that the Commission should not role out other methods of coDlleCting

individual dwellings in MDU's to common antennas.

10. USSB also notes that the Commission should imp1emeDt tules that

guard against exclusive deals between building owners and property management companies

with cable companies, whereby cable companies agree to install and provide service

contingent upen the landlord's not doing business with, or riot providing access for tenants

to receive service from, other competitive service providers.

9 In lOme ~, ID iodividaal dwelliD& UDit may DOt have tile requind IOUdIan expoIUIe, terrain may
obItruct tbe pam to the IIIe11lte, or tile baildiDa may lIdt a auitlble mountinl surface. Such fICton would
be no different from those affecting~ iDdividual dwelliDp.

10 See, ,.g., Attae:bmmt A, which illustntea one such aylltelll, deliped by RCA.
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IV. Tbere is Ample Lepl Authority for the Commission to Prohibit NODlovemmental
Restrictions That Impair Reception By Viewen Who Rent: The Preemption in
Section 2'.10.4 Does Not Effect A Iakinl

11. In its Order, the Commission concluded that "the authority bestowed

upon the Commission to adopt a me that prohibits restrictive covenants or other similar

nongovermnenta1 restrictions is not constitutionally infmn. ltll Nevertheless, it sought

comment on whether _.Lontto v. Tekprompter Manhottan CAW Corp.12 holds that a

prohibition applicable to restrictions imposed on rental property or property not within the

exclusive control of the viewer who bas an ownership interest would constitute a taking

under Loretto, for which just compensation would be required. I] USSB submits that it

would not.

12. Loretto, in which the Supreme Court helc:l that a law authorizing tile

permanent occupation of a landlord's property by a third-party (cable company) effected a

taking under the Fifth Amendment,14 is a narrow holding inapplicable here. 15 While the

Court recognized the historical me that a permanent physical occupation of property

constituted a taking, it, at the same time, recogniud the equally compelling principles of

11 Order at , 45.

12 458 U.S. 419 (1982).

13 Order at , 64.

14 458 U.S. at 440.

15 S. 458 U.S. at 441, wbere the Court stilled:

Our holdlDa today is very DIllOW. We affirm the trIditioDI1 rule dill a
perIDIDeIlt phyIical occupation of pmperty is a tItiDa. . . . We do not,
however, Cl'*tion the equally substantial IUtbority upholdiDa a StIte's broad
power to impoIeappropriate restrlctioas upoI1 an owner's use of his
propeny,
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broad governmental authority "to impose appropriate restrictiODS upon an OWDe1"S

property"'6 and "to regulate housing cODditiODS in general aDd the laDdlord-teDant

relationship in particular without paying compensation for all economic iqjuries that such

regulation entails." 17

13. Most sipdficantly, Loretto involved government authorization to a third-

party to make an ~ion onto a landlord's property. What distiDguisbes Section 25.104

from the statute in Loretto is the fact that it grants an entitlement to viewer's, not to

providers of DDS service. Tbe preemption, therefore, is precisely the type of regulation that

the Supreme Comt in Loretto suggested in dicta would not constitute a taking of a

landlord's property.II

14. The Commiuion in its 0n:Ier also sought comlUent on bow &11Atltmtic

T,lephont Componils v. FCC' should affect the constitutioual and legal 8DI1ysis of whetber

the Commission bas the authority to prohibit private restrictions that impair reception by

viewers who rent or who do not have exclusive use or control of property.20 USSB submits

16 458 U.S. at 441.

17 Id. at 440, eitiDa Hart of AtlDta Motel, Inc. v. UDited States, 379 U.S. 241 (1964) (diIcrimiDadoD
in pllCCl of public: accommodIdoD); Queeaaide Hm. Realty Co. v. SuI, 328 U.S. 80 (1946) (fire repIatIoa);
Bowles v. WUlinp.m, 321 U.S. 503 (1944) (Rat coatrol); Home BuiJdinl & LoIIl Aan. v. B1IiIdell, 290 U.S.
398 (1934) (1IlOItp&e 1DlXIIOI'ium); Bdaa' A. Levy IeainI Co. v. Siep1, 258 U.S. 242 (1922) (eIMI'IIIICY
hoDIiD& law); Block v. HiIIdl, 2S6 U.S. 135 (1911) (rent COIltIOl). -In DOlle of theIe CMeI, however, did the
governmeot authorize the pe1IJItWIIt oct'IIJNIlion of the 1aDdIorcl's property bya thirdpany! Loretto, 458 U.S.
at 440 (emphasis added).

II S. 458 U.S. at 440, n.19, wbeIe the Court ItatII tbIt iftbe New York stIIUte prohibitiDa IIlld10rdl
from iDterferIq with die iDatalllticm of CIble television fIdlitiei upon their PIOPatY bad .teqUired laad1orc1a
to provide cable inItallatioD ifa taant 10 daim, the SIIlUte JDi&bt pRlIeIIl a diffeRDt Ql*tion from the
question before us, since the 1aDd1ord would own the installation.- (Rmphuis added.)

19 24 F.3d 1441 (D.C. Cir. 1994).

20 Order at ,. 6S.
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that &11 Atlantic is as inapposite as Lo"no and, therefore, has no effect. Incteed. to the

extent that Bell Atlantic relied on Lorttto,21 its caveat -- that within the bounds of fair

interpretation, statutes willbe construed to defeat administrative orders tbat raise substantial

constitutional questions22 - is simply irrelevant. The D.C. Circuit fOUDd a "substantial

constitutional question" -- a· taking -- was raised by a Commission order that permitted

competitive access ~yiders to locate their comocting transmission equipment in local

exchange carriers' central offices.23 As in Loretto, the fact which distinguishes the

Commission·s order in Bell AllDntic from Section 25.104 is that a third-party was directly

authorized to occupy the premises of another. Again, Section 2S.104by contrast entitles all

viewers, whether they be renters or owners of property. to choose their video service from

a wide array of options and thus fuIftlls the intention of Section 2C11 of the 1996 Act; tbe

video receiving facilities subject to the proscription against nongovermneoral restrictiODS

belong to the tenant viewer or the property-owncr and not to the video service supplier.

IS. It is not enough for property owners to complain abstractly !bat

preempting their right to deny the installation of receiving antennas of one meter or less

raises safety, security and aesthetic concerns, increases liability and iDsurance costs, and

potentially causes property damage. The Commission's rule would take cognizance of any

legitimate public safety COD:erll. The other factors raise concerns no different from those

arising when other tenant property is installed in leased property or other teDant conduct

affects landlords. The same basic principles of landlord-tenant law, therefore, continue to

21 8M 24 F.3dat 1445.

22 14. at 1441.

n ld. at 1445.
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operate: the tenant remains liable to the landlord for damages caused to the landlord's

property, and the tenant is required to restore the lancl1ord's property to its original

condition. Those same rules and laws of general applicability would apply equally to

aotemIa iDstalIations, aDd landlords would not be in further jeopardy. Section 25.104 places

no substantial additional burden upon landlords.

16. F~y, fallure to extend the preemption to prohibitions that impair

reception by viewers who rent would be an abrogation of the Commission's responsibilities

UDder Section 207 of the 1996 Act, an abrogation that would work an iqjustice on a

substantial portion of the viewing audience.24 Members of tbe CoDgIeSSional Black caucus

have expressed tbat drawing a line between viewers who own and viewers who rent would

not only create a spurious distinction, but it would inflict a disparate bardsbip on poorer

Americans who cannot afford to own tbeir own homes that arguably amounts to red1ining

to many low-income neighborhoods. (See Attachment C, Letter dated July 29, 1996 from

members of the Congressional Black Caucus to Chairman Reed E. Hundt.) As the

Congressional Black. Caucus points out, a proposal to limit tbe preemption to property

owners "woulddeny access to millions of Americans ... [and] create the ultimate "have" and

"have not" situation by denying many American families access to important communications

services based on their economic status."2$ Such a proposal must be flatly rejected because

such a policy must not be tolerated.

2A In 1993, 33.1~ of the houaiDa uaica in tbe United StateI wem multi-elweUiD& UDitI. Of occupied
dweIliDa UDita in 1993,ODly 64.7~ wem 0WDeI' occupied. FuItber, 0II1y 43.4" ofB1Idra IIId other miDoritiea
0WDCd their own dweUiDp, while 68.6~ of Wbitel 0WDCd their clweUinp. SttItiItictIl AbItfaet oj tM lhIIIai
Stat., 1995, Tables 1224 and 1225 (Aulldlment B).

25 Letter dated July 29, 1996 from members of the Coapeuioaal B1Ict CIucuI to Chairman Reed B.
HUDdt (AUlldlment C).
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V. Conclusion

17. For the reasons set forth in these Further Comments, the Commiuion

should adopt Section 25.104 u equally enforceable by viewers who rent as by viewers who

own property.

Rapectfully submitted,

1h1~c..~--
Marvin RoseDberg ./
Edward W. Hununers, Jr.
ROlLAND & KNIGHT
2100 PenDsyIVlllia Avenue, N.W.
Suite 400
WasbJDaton, D.C. 20037
2021955-3000

Counsel for UDited States Satellite
Broadcasting Company, Inc.

September 27, 1996

WASoI94707.6
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WhileWCAit IUpPOftiw ofthe Commillion'. eftOrtI to promote the emerpnce of
wire.... cable and other wireIea video cti*ibution wvices, the reality is that the
Commiuionllcb the IUthority to IIIIIIdate thIt aowminI ....... and JaadIonIa turn
OWI'tbeir property for the install.onofwn- video reoeptioa equipment 8Dd IIIOCiIted
wiriJJa. '1'huI, WCA urpI the CommiIIion to ...,liIh a replatory envinmment tbIt
provideslovemina MIOCiations IDClllDCllords "'bWi to dbnIlCCIII to competitive
wirelea..nceproviden by minimizina the need for multiple anteauI and additiOlUll inside
wiriDa·

To......thIl objectM, the CommiIIiOllIlbould ...-he the __ railed by the
R&DI11IIIFNPRAIin -..Jem with the pre.lntly peadiDi Wore it in CS Docbt
No. 95-184111d MM DocketNo. 92-260. WCA hal propoIId there a"ea of inside wiriDa
rules deliped to obvi8te the most common objection landlords and acmmina aaociltionl
have to peliDittiaawirelea cable operatorIlCCeII to their buildiDp - the property owner'.
di.... for hav.iDa IdditioaaI disIribuIion wirina iDIIaDed to IIICh residence. In WCA'. view,
the adoption ofsuch rul. will promote • eaviroameDt in which lancI1ord1 and aowmiIII
auociaaonawill be moreopen to pennittina~ video .-vice providen ICCIII to their
premisa.

The Commiaion IbouIcI alto clarify that while..provisions nIIricIiDa....
should pnsaIIy be eDforced. enforcement ofal'lJtriction in apoundl... that impIirI the
installation ofawireless cable reception anteaaaon • mobile homes owned by the viewer it
preempted.

Finally, the Commillioo Ibould clarify tbIt pwmmeatal repI8tioaI .......
pursuant to section 1.4000 C8DDOt be enforced, even ..... renters.
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)
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COMMENTS

TheWuet.I CIble Aa1ci1don lJJtemIIional, Inc. ('WCAj, by itllttorneyI, ...."

submits its response to the request for Idditional comments coatIiDed in the Rqort tIItIl

proceedings.

L INTaODUC11ON.

With Secticn 2C17 oftbeTeI.oommunicIIiont Ad. of1996(the "1996 Adj, eoas-a

impeir • viewer'slbility to....video IJI'CIfIIDII'iDl.-vicea tbrouah cIeviceI deIiped for

over-the-air reception ofte1eYition broecbIt lipals, multichlnnel multipoint m-ibution
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·2·

.-vice. or clirect broIdcut IItellite .-vice."JI The Commillion's RcfeO and FNPRM

promulptel new implementina rules applicable to those situ8tions where the viewer in

question baa exclusive use or control and a direct or inclirect ownenbip interest over the

property onwbidl the II1tImIa is to be mowatecI. However, the Commiaion concluded "dud

the record before us at this time is incomplete end inIuftlcient on the I"'. teebnicalllld

pnlCtical issues rel8tina to wheth_, and if10 how, to extend our rule in lituatimia in which

IlltenDaa may be installed on common property for the beDefit of one with III ownership

interest or on a landlord's property for the benefit ofal"lllt.-.tt'II1bua. the Commiaion bas

IOlicited tUrtha- comment "to cIeve10p the record fUrther before reIIChina conclusions

reprdina the application of Section 207 to situltiona in which the viewer does not have

exclusive use or controlllld a direct or indirect ownership interest in the property where the

antenna is to be installed, UIed, and maintained.."

Although WCA intends to petition the Commission to reconsider certain upecII of

the rulesllld policies adopted in the R&D andFNPRM, thole rules and policies ty

represent a usefUl first step town. etfectwdina Section 207 and promotina the........

ofwireless cable in a competitive multicbannel video marketplace. 1be Commission epdy

notes that when the viewer does DOt haw excIusiw ute or control and a direct or iDdUect

»'felecommunicatiOlll Act of1996, P.L 104-104. 110 Stat. 56 (1996).

'lIRcfeO andFNPRM, at' 63.

Jilt!. at' 66.
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ownmbip__in the property on which the lntelma is to be installed, difticuIt iauea C8Il

ariIe out of conflicts with the competing rishts of thole with ownership interests in the

property on which the antenna will be mounted. Thus, WCA welcomes the Commission's

invitation to submit Idditional comments.

PI IllIillly, the focus in this phue ofthe ....... is OIl tine ...-i0i. Pint, the

~offill property who is a member ofa coadominium, coopeIative unit or homeowners

lSIOCiation (a"gowmina lSIOCiationj desires to inata11 an antenna upon property that is not

uod.. his or h.. exclusive control, but inIteId is common property that is owned and

controlled by a govmUng aaociation tb8t .. the Jiabt to object to the propoeed .....

Second. areatIr'" to iDItIIIl.....on property tb8t is not I.... to him or her, such

U 00 the rooftop of a rent81 ..-tuaent buildiaa. ADd, tbinI, a renter cIeainI to inatalI •

antenna on property that he or she hu leaed, but where the antenna installation would

constitute a violation of a I.. provision. In e8ch caM, the RIt.O tIIId FNPRM the

issues of whether the Commission ... authority UDder Section 207 to tbIt the

gowmina UIOCiltion or landlord permit the anterma and, ifthe Commission does, whether

it would be in the public mt.eat to iaue such a 1DIftdate.

In WCA's view, tbeIe i... prer. a cluaic conftontIItion betwem the

Commission's pi of promoting a men competitiw video mRetplece and the riFts of

property~ It is often the CIIe that .......MIOCiItiau IDclIandlorda reIUae...

to wireless cable .-vice providen becau. they f.. that their property will be cIamIpcI u
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Similmy, the record before the Commission in the ..tier phlles of these proceedinp

establishes that IOvemina auociations and landlords .-econ~ that the inltallatiOJU)f

II1tInnawill......8I1d allfety haard to their property. While WCA illUppOrtiw..

ofthe Commission'. efforts to promote the emeraeaoe ofwirel_ cable and other wireleIt

video dislribution services, the reality is that the Commission I8Cb the authority to mandate

that loveminllllOCiationa and landlords tum over their property for the iDItallation of

wireless video reception equipment and lIIOCiated wiriq. Thus, WCA urps the

Commission to establish a regulatory envinmment dud provides gcmrnina -.ociltionslllCl

the need for multiple amena. and additional inside wiriJl&.

II. DISCUSSION•

.4. n. C......LDt:1t AIIIIIorIty Tou.dtlle 1JIIJt GtwmIIItg.......btl
I.IJIIdlords P1'OYk2 Spta In C.....4,.." For EWI'YC~ 8m'Ice PI'OYIdu.

As thewUel_ ceble~ is oneottheprimIry beDeftciIrieI ofSection 201, WCA

certainly applauds the CommiIIion'. eftbrta to expend the number ofCODSUII*'I that win

have ace_ to wireI_ cable.-vices. However, it would be couaterproductive for the

Commission to adopt rules and polioies in this proceedina that cannot withst8ncl judioiaI

scrutiny, for tIuIt will only delay the realization ofthe CODIUII*' benefits that Section 207 is

intended to achieve. Ancl therein lies the rub. The record before the Commiaion in CS
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~ end MM DocketNo. 92·260(~OII 0/* Cable TeleYUlon COIUIIIIIer

PI'OIM:tIon lIIId COI'IIpetltlon Act 0/1992: Cob_ HOlM Wl1'i1tg) c:lemoastrates both that the

CommiIaion IICb 8Uthority to force aowmina••ociIItions and landlords to provide wirel..

cable operaton ICCeSS to common pI'OJ*'ty, and that such amandate would be unwise u a
-

matter ofpublic policy.II That lepllII81yIis is equally applicable whether it is a reception

8IItIDnaorwirina that isbeina installed on common propelt)'. In the interest ofbrevity, WCA

incorpol'8tel by reference the qumentI IdvIDcecl in CS Docket No. 95-184 which

demonstrate that the Commission lacks IUthority to force landlords and aovemina

auociations to permit the installation oftelecommuniCltiODl equipment on pI'OJ*'ty UDder

their ownership and control.~

lis., e.g., JointReplyc.c:.na.aof....Owna IIId~.lfI AII'o Int'" NIt'I
Realty Committee, Nat'l Multi HouIiDa CGuDciI, NIt'1 Apnaent All', Institute ofReal
Estate Manaaement and Nat'l Au'o ofReal BIllIe IDwItIJ.m TI'UItI, CS Docket No. 95
184, at 5-11 (tiled April 17, 1996); Commen1s ofOpTeI, Inc., CS Docket No. 95-184, at 3-5
(filed Mmdt 18, 1996)\1hse is littledoubt tbIi......MDUow.-to open their property
to all service providers would ... coutitute • per.. taIdna- It is open to _GUS qUIItion
whether the Commission has ItItUtory IUthority to compel such a per 8e takina ofprivate
property.j["OpTe1 Commenta"]; CoaIoIicIIIecI-.,ty Comments ofOpTeI, Inc., CS Docket
No. 95-184, at 3-5 (filed April 17, 1996); Commenta of IDdependeat C8bIe &
Telecommunications Au'n, CS Docket No. 95-184, at 36-41 (fUecI MIrch 18,
1996)("CoDsreahu not del.plld eminadania poMI'to the CommiIaion for the purpose
of mandatina ICCeII to private property for the delivery of 8IIY componeat ofbro8dbIncI
services by 811)' narrow orbroedbInd povi_. Nor baeooar- de1epted eminent domain
power direct1y to narrowband or broadband .-vice providers for such purposes. To the
contrary, Congress has repeatedly considered and reiectecl paaaae of a mandatory access
law.j["ICTA Comments"].

JlThe R&D and FNPRM specifiCllly seeks comment OIl the implications of the
decision by the United Statea Court of App.... for the Diltriet ofColumbia Circuit in BeO
Atlantic Te_phone Companlu v. FCC, 24 P.3d 1441 (D.C. Cir. 1994). S. R&D and
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B. 7JwC......,.SItouId1JtIcJM n.__RiIIJedBy n.RItD tlIIfl FNPRMIn
TtIIIdat WIth 77JQw J!ejbrelt In CS Dot*tNo. 9$·184 tllldMMI:JocktNo. 92·260.

In IddNaiDa the....wI-.. iDdividuIllIIb to install an antenDa on property

that is owned or controlled by a aowmina aaociation or landlord, the Commission should

recapim tbIt the__ pnnnted are cIoIelyrelated to tho. before it in CS Docket No. 95·

184 and MM Docket No. 92·260. In thote combined cIocketI, • h..., the CommiIIiOll is

confronted with the ... ofptOYicliDa COIIIUII*IICC•• to competitiw proviclera ofvideo

prolfBllUllina where to do 10 requires equipment installed outside ofthe consumer's own

I'IIicIence. In this proceedin& the Commistion is addnlainI the placement ofthe reception

antenna on a rooftop that is ownecllDCl coatrolled by a so-niaa UIOCiation or Imdlord,

while in those proceedinp. the Commission is adclrelli"l the wiriaa tbIt is 10CIted in
.

common areas that are owned or controlled by the aovemina auociation or Iendlonl -

mounted on a common rooftop to IUl indiviclual resic:leDce.

The two proceec:linp~ pieces of the same puzzle. Accea to a commonly-ownecl

rooftop far antenna in1ta11ation wiD do a NIicIent DO aood ifhe or she camaot run wirina from

FNPRM.It' 65. theNClDId inCS DocbtNo. 95-184 ••IbIi_ thIt the Commillion IICb
any express JP'BIlt ofIUthority to adopt a umwn.a...-..., .... rule. s.c. e.g.. OpTeI
CommeaIs, It3-4; ICfA Comma1tI, at 36-42. M the D.C. Circuit held in the BeU.If..
cue in reibsina to defer to the Commission's braid interpnation of its IUthority to order
physical collocation on local exct.p CIIrier property for oampetitive .... proYicIIrI,
"deference to ..-cY ICtioD that cnIteI a broIICIm- oftiki. cIaima .•. would allow
....to use II8bItory siIeDce 01' wnbiaarity to .....the TIIIIUIY to ability both m. ive
and unror-en.tt 24 P.3d It 1445. 1buI, tbelWMbrtlc deciIion supports WCA's position
·thi diJm sproceecna.
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the....throuah common...to his or her reti<Ience. ConveneIy, expended ICC•• to

inside wiriDawill do COM....DO aoocl ifthey CIDDOt connect thIt wirina to a wireless Clble

reception IIIteIma. At bottom, the~ presented in the two proceedinp are identi~ -.

cIoeI the CommiIlioD have the authority to compell8DdlordllllCl aovemina lIIOCiationa to

mike lIpICe in common...awi1Ible far fIYeIY video communicltiona provider that deIira

to serve the property and, ifso, should the Commiuion exercise that authority. Indeed. the

two proceediDp .. 10 inextricably linked tb8t, WCA rapectfu11y aubmits, they should be

resolved in tlndem.

Given the Commiaion'slack ofauthority to III8IldIle tbIlt landlords IDd pveraiaa

associations provide access to all poteDtial COID1IWIUcIDona .-vice providers, WCA baa

proposed, in CS Docket No. 95-184, a._ofinside wiriDa ruI_ desipeel to obviate the

most common objection landlords IDd aCMlllina lIIOCiationa have to permitlina wim-

cable operaton 101:_ to theirbuildinp-theproperty ownw'sdiltatte for havina Idditional

distribution wiring installed to each residence." Specifically, WCA has proposed tbIt the

following:

• Th.... on poiat for purpo••• of SecIion l6(cI) of the Cable
Ccmaner Protection 8Dd~OD Ad. of 19921hou1d be mcMICl to the
wall plate oftbe piI1icuIIr uait. Tbua,. rtIident in • MDU environmeat
wouIcI be permiUecl to purcbae, upon termination of.-vice. any wirina that

lis.. e.g.. CommmtaofW....CIbIe AII'a, CS Docbt No. 95-184, at 12-15 (tilecl
March 18, 1996); Comments ofDIItECTV, Inc., CS Docket No. 95-184, It2 (filed MIn:b
18, 1996); Comments ofGTE, CS Docket No. 95-184, at 9 (&led M.-ch 18, 1996); Joiat
Conunents of the Building Ow-. IIlCl MJnaaen AIIocilliion 1ntem8tionaI, et sl., MY
Docket No. 92-260, at 12 (m. March 18, 1996).
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is withinhis orher particular unit, but not wiring within the walls or common....
•.. All wiring devoted to .-viDa • individual unit~ the junction with

common wiring ad the new Section 16(cI) -...aon point would
inndrtz1y uponldoption ofnew ruIeI become subject to the control ofthe
lllldlant orpwrniDa~onend could be purd1Ised at replacement cost
immediately.v

In WCA·s view, the8dopdon ofsuch rules win promote. environment in which landlords

and aowminI aaociatioDs wiD be more open to permiaina IItIrrJDeWleo aervice providers

access to their premises.

Adoption ofWCA'. propouI in CS Docket No. 95-184 will a1Io promote the pro-

competitive objectives oftbia proceedina- It.. hem the experiIace ofthe wirelea CIble

industIy thIt while llllcUords and sovemins lIIOCUdions will often permit the installIlion of

alingle professionaIIy-led wireless cable reception....to .-ve the property UDder

their control, they strons1Y object to the iJW6tion ofiDcIivicluallfttennu for each aublcriber

and new wiriDI to distribute proaramrnina to the indiviclull residences. IfWCA's inside

wiring proposal is adopted, itwill be poaible for the wireIeIs Clble operator to iDstI1l a single

reception anteIma IIld connect that 8Dtenna to exilting internal wirin& thus eliminatina the

problems 1IIOCi..with multiple__as and poItwiriDs. And,. the record in the inlide

wiring JXO*dinI iDUlludes. once....problems_ nsohed, matetplace forces will push

7Js.. Reply Comments of WCA, CS Docket No. 95-184, It 3 (tiled April 17,
1996)rwCA Wirina Reply eomm..,.
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1IndIorda and govemina auociations to provide ... to competitive video .-vice

c. 77Je COJI• .tubI S1toIIId CItI11/17JJt1t JVhIklMl/ll PrrwIIIDn.I ShofIId GMertIUy
•~~OfARaIricIItJn iliA GrtJfIIItlu- '1ItJ(bItpaIrs '1'Ite l1U1t1l1t111on
01A WhwIa8 Ctib. RM:qtIon Antana On A MobIleH~ 0wIIIItl By 'I'M Vlewr 1,
Prwmpted.

and private restrictions which impair the iDlta1l1tion, IIUIinteunce or use ofwireleII Clble

antInnIS InpresnpIedum-they CIIl be jUItit1ecl_bona. narrowly-tailorecl reIIrictions

cleaipeel to IdvInoe IIfety or historic preIII'VItioD 00QCIl'DI. Nat week, WCA iDtenda to

leaitimIte interest in resIrictina OIl safetyanumthe inItaIlBIioD of IIItennIS on property that

is exclusively owned and controlled by an individual. As WCA wiD Ihow in detail. thIt

time, nongovernmental entities have no expertiIe and no Iegitinude bail for impolilll

entities are for. Thus, WCA will urge the Commiuion to provide that only govemmeatal

entities may imp8ir the installation, mainten8Dce or use ofwinlesa cable IIltenD8I for safety-

related reasons.

upon which mobile homes _10CIIed have DO tor irnpoliDa Ildity-relItecI reIIrictions

that impair the mouaq of winleu cable Mten upon the mobile hom. owned by

"s. WCA Wirina Reply eomn-ta. at 22-23.
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subIcriben. In such litultions, WCA respectfully submits that the I..restriction should be

premlpted.

Sincetbe.......will be mouaaed on the mobileheme thIIt itowam by the COftIUIIIII',

and notby1be1IDd1ord. there itno"'11-risk that the 1mcIlord'. pIoperty will be h8rmed

bythe iDIIalIation. While the laUord in such ca.may....intereIt in the 8IItheticI

of hi. or her mobile home perIc, the l8ncIIord should be treIted no better than a IOvemina

~ Under Section 1.4000 oftbe Commiuion'. RuIeI, a aov-nin8l11OCiation can

or use ofwirelell aatennu for ......0 NIIODI. The ... should hold true here - thole

aesthetics (such • a requinmeat that the nntenna be mounted no hiah« thin DeCla.,. or

that it be mounted towards the rear or the mobil. home), but IbouId not be permitted to

impair.

D. TM C,.".."~ C1III1/Y 'I1ItIt am."a,_ttII bp/llllon.J p".J*l
Pursuant To &ctIon 1.4000 CtIIIIIDt Be~ Ewn .4goIn.rt'-1'I.

As noted above, WCA firmly~ tbIt the Commillion IbouId not abIopte I..

which an anteDDa will be iDItnIIed i.I.... However, becau. WCA'. view is b..s 011

. ,·.l ...·.ll ",-.Il' reltrictioaa that impair the inallaticm, IDIintenInce or ute of
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wire1_ cable IIlteDDa .. preempted (unl_ justified on IIfety or historic preIa'YItion

grounds), even ifthe relidence in question is leaed.

As pnllndy dillfted, Section 1.4OOO(a) ofthe CommiIIion'. rut. provides that·...,
rellriction ... on property within the exclutive UIe .or control ofthe 8IlteDDau.-where the

uaer hu a direct or iDcIinct ownerIbip intenllt in the property, that impaa the inltallatiOll,

IIIIiDtInance, or \III of 1bIIt is deIipecI to receive video pIOII'8IDIIIina ..-vices

via multipoint distribution .-vices ... is prohibited, to the extent it 80 impairs." Ifread

narrowly, itcould be caacludecI that a IOWI""JIeIDI reatriction tbIt ... preempted and CIIIDOt

be enforced apinlt the owner ofa aiDsle fImiIy home could be.rorced epinat the renter

ofa single family hame becIu. the renter doea not have exc1uaive UIe or control or a direct

or indirect ownenhip int8'eIt in the property.

Other than the quotecllllDl'JllP, th.., is nodIina in the R&D andFNPRM to1'''
that the Commission intends for there to be a cliltinclion betwem owned and rentII1 property

vis a vis governmental reatrictiona. Nor is there lIlY ...gelltion in the record that would

support sudl a distinction. While the Commiuion is properly concemecI about the riahts of

renters vis a vis property owners, thote COIlOeIDI do not extend to pw:mmental entities.

In short, ifa renter i. entitled to inItaII1ll1DteDDaunci.- hia or_I..., that renter

should be treItecI no dimlaatlyhn a bomecJwI.-wbm the eufbrceebi1ity ofa~

reslriction is at isaue. For example, the R&D tIIIdFNPRM.....with crysIIIline cJmty that


