
Aptiq>mpetitiyc E.trm of Bill Inert

Sprint., MCI, aDd AT&T aquc that Ameriteeh's decision to send the bin Insert in December

1995 was made widl Cbc intcut of irnpdina iDaaLATA presubscripc10n in Mlchipn. lbey note that

int2mll Ameriteeh documents show the following: 1) In April 1986 and May 1993, Amentc:ch's

poUcy was not to promgte the PIC Pl\*CCioIl proeram. but to oteer the service infrequently and only

to cuscomcrs who had n:peated unauthorized PIC cbanps. Exhibits 1-12 and 1-13. In fact. it

daUcd the RqUeslS of~8ecarriers to implement PIC protection for the accounts of their

~ who bad bocA~ Tr. 92.~. 2) On or about November 20, 199', a preliminary

custorna1 in. me-sare reaion. &bibit I-IS. p. 6. 3) Tbe plan to send the bill insert to 12 miWoa

QIIIIXnaI WII dewJoped by Amaiteeb's P!o:Iuct ManIpr, IntRLATA ToU, whose responsibilities

include raairdn& AmeritIdl·s iJUraLATA market share, and the decision was made without adequate

ill'IolvClMftl of thoae wich rcaponsibility to process sesponscs co the biU insen. Exhibit I..1S. pp.

4-S; Tr. 397, 426-428. See abo, &.duOit 1-14, p. 3. 4) 1'bc bill imren is rcfcrreclto in an

Ameritech raarketin& documaIt under the hadina -nJWI Praubrscription] Defense Plan-. Exhibit

1..16. p. 2. ') Other internal documents draw III explicit c:onnection between the decision to send

the bill insert and die implementation of intraLATA dialing parity on January I, 1996. Exhibit

1-1.5, p. 6. 6) Slill oCher m.nal documents refer to the bill insert as -minimiz[inll ..• customer

defection.- Exhibit 1-15, p. 4. 7) Althoulh drafts of the bill insen contained languaae attempting

to inform customers of a wide array of service options soon to be available and cncouraamg

infonned c:b£W:et, chit Jaaauqe was omiUaI from the bill insert mailed to CUSlDrnetS. Exhibit 1-40,

p.3. 8) Another internal doeumeIlt states:
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DON'T MEN110N THAT WE CAN'T PROVIDE nns INFORMATION
BECAUSE OF COMPE1TIlVE REASONS UNDER ANY CIRCUMSTANCE.
We told AT&T tIw our true iJUmdoD of tbac slammin& inserts is to proteCt
~ c:bcK:e. Ifwe..we QUit pw out the Dumbcra b''C'IIJSO of competitive
reason., then ATIl:r will throw that b8Ck ill OUf face. This C8I1't be viewed as a
competitive tadic 00 our pan. [Emphasis is or1linalo]

Exhibil 1-43, p. 6.

9) Ameriteeb had underestimated the CUSIOmet response, with resultinl delays in proce$Sina the

orden. An internal doeument responded: ·OiYO' the eutreftt competitive situation, especially in

l11inoil and Michipn, (JeYeral mamhs lID pmc:ess thO orders] Isu~1e. We need to find

eilheraa~0It supp1em!nal e:t.mel to process the cusmmer mquestso- Exhibit 1-17, p. 3.

They conclude that these documcDts show convincinalY that Ameritech deliberately timed the

bill insert to predate implementation of intraLATA presubsaiptiOl1 in three states (I1llnoi.s,

Michipn, and WisconsiD) and that Ameritech intentionally used Janauaae in the bill insert that

woulcl not fully inform CU$IOmC:tS of their choica or the conaequcnc:e of tetuminl the bill in.Icn

coupoIl. They usen dIU it is simply DOt beUaYable that the bi111nsert wu tent solely to pNYeDt

slammiDI.

Sprint, MCI, and AT&t abo &qUe tbat even if Ameritech's intent bad not been to impede

competition in the intraLATA mutd, that wu the effect. They aque that the etred of the biD.

iDaen wu to imajcx:l aJDfwdOll in dI8 inaaLATA praubscriptioo process, to impede or delay

ability to compere in the inttaLATA markel. They also note that Amerita:h Michigan would be

assured the last cootaet with the customer, which would provide it with an opportunity to CIlPle

in~ marbCna. 1bey UIert Iba& the UIIIvddab1e result of any requirement that customers
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with me customers it cummdy servea. In contraSt, they &flUe, compedna inte!aChanae c:arrierI

wiD be abliptaI ro _ that written or verbal authorization to x:ve those customers is delivered to

Amcriteeb MJchipn, the customer's cunmt monopoly service provider and the interexchange

ouriets' competitor.

The AU found that the bill insert was timed to impede~ intraLATA prcsubscription proccuo

She bind Amed1ldl Michipn's al&r:maDve explanation for the timinl to be suspect. She said that

tile elrect was to place addltiMa1 burdens ell cusmmers desirinI to chanae providen, maldnl it Jess

likely dJal tbey would carry dlrouIb QI1 rbeir deCision to chanle c:amen and providinl Ameriteeb

MIdripIdwlut chIlD S) cbanF their minda. She~udcd that the ettea of the ·bill insen was

anticompetitive bra". it was desiped to protect Ameriteeh Micbipn's intere.sts rather than 10

AmeritB:b Mk:hipn a.cepcs and deDiIs _ the biB inet had an anticompecitive effect. It also

~ lh1I -llmini of !be bill ina:rt aDd me mcQvaDon for sending it have no bearing on whether

it wu mialc8din1 or • violadoa of &be law 0 Xl denies dial PIC prorec:t1Oft imposes any burden OIl

CUSIDn'It.n whO choose that protectioa. In fagt, it -)'1, PIC prot=ion is pnxompetidvc because

it promotes customer choic::c of providers and -w:es such u PIC prof8CCion. It alto nota that,

despite PIC prota:tion, the interexe:hanae curiels have been very successful in obtainine marbt

shire fClr iDIIaLATA tall tIIftic wbn cIiaIiDI pIrity has been implemeDred, which refutes the claim

of an _ticompctiuw effect.

". Commi'eion fiDda dial the cffKt of Ibo mi''Ndinl bill inKn is andcompetitive, in lal1e

part because of the timin" teprdlesa of Amerit.eeh Micbiau" motivuioft. ID rcacbina this

coaclusiaa, 1M CommiaIioo acecpa Ameritecb Micbiaan'1 view that the PIC p1Oteetion program
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in providers. What the Commission does not accept is Ameriteeh Miehipn' I assertion that the

pIOItIm is cocnpetitive1y neutral. especially when the bill insert was mailed just before intraLATA

dialin& pruity WU offcm1. It is anticompetim becaUIC it created new hurdlC5 to the exercise of the

cusromer's dcdsion to chanlc providers Just u altenWtvcs were becominl available.'

force the customer to make any exttl. calls Of to take any exira steps to change his or her service

PRMdcr. WDhout the protcetion in place. the CUSIOmer CID call a new service providez and mab

aranaemencs to 18k JeI'\'ice. and die new provider CID work dUecdy with Amerited1 Michipn to

lJnp1cmeDt me cbaftIe. With me proleCUon In place. Ule custOmer must contaCt DOC only tbc new

of the ea1111 the conclusion of the contact with the new provider, it that contact occun durin,

Ataai1I:cb Michipn's business houn and the customer remembers that be or she bas PIC pmtec­

tiao, but eYeD a COftbM:t by • transfer of the call involva a)'ina oa the tdcphoae however 10q it

takes Arnlcritech Michipn to respond. If !be customer has fOl'JotreD requesting PIC protection or

~ to...1M CUlllDlllK'I inIraLATA or b:a1 achan... aervice provider. n. MW pmvid«

I1WIt ...ConIIct die CIIIIDIDer. who mUllin tum contaet Ameriteeh Mlchipn. No matter how it

isc~. PIC protection uiaka it more cumbcnomc for the CUltDmcr to change service .

'In 1DinaiI. wheN the Ccxnmcn:c Coramiuion found tho ... inIcn to be miIlcaGinllDd
uticompeQtive, the bill iDIeIt was mailed befoa, euatomen receivecl notice of intraLATA
presublCriptioft. Exhibit 1-2. In Michlpa, the~ of presubtcriptiof arrived first. The
Commiyjm does DOt find tbIt dimnnce sipificant becatllO it is unlikely dill most customcn
l'IInIIIIbIIId ad funy appndated the meIJlin& of the~ notice in the context of the
December 1995 biB inat.
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providen. There may be nodUn& wron& with that, even from a competitive point of view, if the

customer clmrly understands in advance the scope of the proteCtion, what will be required to dwtCe

providers in the future, and how soon competitive alternatives may be available. None of that was

communicated by the bill insert. Consequently I the Commission finds that the effect of the bUl

inacrt is andcompe&itive.

The bill insen, and PIC proteetion, become CVCD more anticompctitive if' the imeruc:hanle

carria's' fears are justified that Ameritech Michiaan will delay requesta from customers to chance

providers and that it will use the contact as an opportunity to try to dissuade the customer from

JcavinI AD:ritsh Michipa's seMce. Ameritech MidUpn denies any such intent. but that is DO

evidence that Amcritech Michipn understood the bill insc:n to be anticompet1tive and intended it

to have that effect.

Further1ncft, c:ontnry to Amerifech's Micbipn's araument. the fact that interexehange carriers

have been able to market dial 1+ intraLATA ser.ice in those exchanaes where that is penni.ued

does not prove tIw me bW insert had no competitive effcc:t. Without the bW insert, or PIC

pte*OCioA, they~ Ukc1y to have won Ova' even IDOI'C cus&omers or alleaa 10 bave been able to

so1lcit new customers without tM COllI and de1ayathat PIC proteCtion adds.

Bwdcn at pmgf

Amertteeb Michipa exceptS CD portions of the AU's statement of the facts. The Commission

rmds the facts to be as set out in this order. To the extent that those facts are at odds with

Ameritoeh Mic:bipn'a c:xccptbl, the Commission tlnds the c1lsIgreement with the facts to be

unsupporb!ld by the record or to relate to factllhat an not relevant.
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Amerimdl MidUpn also aques in its exceptions that the AU nriallocated the burden of proof.

It says that beclnse the complaint alleges that the bill insert is misleading to customers and

anciaxnpetitive to compeGTDr!, it was Sprim's burden to submit evidence to prove those a11eptions.

It says dW Sprint failed to provide cvidcDce thai any customers were aetUal1y misled (or that any

CUSIOmen expressed a deairc to have PIC protection placed on only their interLATA service) and

failed to provide evidence that the bill insert had any effect OIl competition. It points oue that no

dislntaat&:d customers 1atifiaI thal they were misinfurmed as to the meaninl of the bill insen and

it otrem1 the results of a survey IbowinC dW cuscomers correctly understood the bill insert and

to support the claim of anticompeddve elfeeu. Oa the otMr band, it says. it offered market

1"he Commission~ Ametiteeh Michipn's qument.. To prove that the bill insert wu

mislcadinl, Sprint and the intervcnon did not need to offer u:stimony from cusromen, just as

Ameritech Michipll need not offer teltimony from customers to prove that a proposal is j \lSt and

reasonable. To J)IO\'C tba& the biD inIat was anticompeddve, Sprint and the in~enors did not

need to offer tlltimOllY from expert witnesses. The ultimate iuueI in this C8S1t-whether the bill·

iD3ert was mis1cectinC and andcompetitive-are not unusually complex and can be answered without

taOn to customer or cxpcn testimony. They can be raolved by the application of infonned

colDmon __ to the IaDcuaco of the bill inxrt and a tOnIidcD&ion of its likely effects. The
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ComJnissiQn thInfare c:oncludet that the AU did not shift the bUftftm of proof, or, put otherwise,

the complainants and intervenors satisfied the burden that was theirs.

The Commission disagrees with the conclusion in the dissent that the complaint must fail

becau. Spr.lnt. Mo, and AT&T were DOC misled. The ACt proceetS the interests of both customers

aNi COU1ped.tDn.

Violations Of the Act and Orden

The AU concluded that me biD insat violated various provisions of the Act and, because it was

timed ., impale the iDalLATA presubscriptioa pmcesa, violared me Commission's orden in~

No. U·I0138 mandatin& the impiemaltadon of inuaLATA dlaUnl paricy.

AmeriIedl Micblpn excepu aDd arau- that Sprint did not al1ea' any specific violations of the

Ace, buc ramer IhIt MCI and AT&T added thole ,Jltprions. It arcues that it is improper to permit

incerveninl putia to expand the scope of me complainL Thus, it asserts that the only issue is

wbedIer abe bill iDRrt wu mis'eadinc and anticompctitive. If the Commission goes beyond those

alIqitioos to aNidcr yjoJatjm of abc Act, It assens that me AlJ Med to explain how the alleled

c:cnduct violated the Aa. It ClOOCIdeI dial Section 101(2) ... che purposes of Cbc Acoc, bw qUQ

that it imposes DO requiremeats OIl me PIC protection pzoamn or the manner in which it can be

promoted. I~ ~1JCeda that Section 205(2) allows the Commission to require changes in how a

savic:e is provided if the caaditioas.are adverse to the public interest, but aqUel that there is DO

evideDaI of etJbc:U rhalll8ldYene to me public imaat and ttW die PIC protection propam, which

is aptioMl, is aat a QOIKIidon of SCI'Yicc. It aques that Section 305 applies to accas and intereon-

-=don pnwidtd to odIII' pmviden. which are~ impUClted by the PIC prot8Ction offend to eo<l­

user customI:rS. It concedes dill Scdion 312b reQUires dialina parity, but araues that PIC protection
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prohibits mitleMin. starI:malts~n8 conditions of providing a ..mee, but atIuea that the bill

insert was DOC misleadinl and that PIC profeCtioa is not a service.

Ameriteeh Michipn also argues that the PIC protection program is not prohibited by any

:specitle laDeUIP in prior commiSSion ordc:rs. It says tbal it is entitled to be informed of the

apecifto provisiona of tbe Commiyjon orden that tbe AU fO&&Dd it to have vio1lJed. M to the

AU's c:onc:ern that it offered the PIC P"'*dion prop2IIl OIl the eve of implomating incraLATA

mline parity without speciftcalIy IdviIiD& its custorDen 01 the impendin. chanps, it says that it

WII DQl required to do 10 by uy CommissioD order, but did provide DOdce of intraLATApresub­

scription u requiral by the Commission's orders.

The CommiaIion ftnda tIw tbe AU did not permit the intmvenors to Gpand the scope of the

compIainL Sprint filed the complaint under die Act, alJeaina that the bill insert wu misladiftl and

an1icompecid.ve. When it and tbe intlnenOn 1aler specified which sections of the AJ::t they thoulht

-
the bill iDJel't vioIaIed, they did DOt apand tile scope of the complaint.

lbe Commission findS tbaI the bill tuert viowes the Act and the Commission's orden

reqWrin. inuaLATA ctiIJln& puily. UDder Secdoa 20'(2), die Commission tInds that the mil­

IIIdinI bill inIm c:rWiId • coadilion .... which replated buie loc:a1 exebanee and toll scrvkcs

an offend dill is advene CD the public interest. The Court of Appeals hal rejected the ftanow

interpreWioa that AmCrltech Micbipn seeks to place on the languaae of the Act:

Altbouch ctilliaa patternI or amnpmentS are not speciftcally identified u pan of
_ IOIIInd ICCCII .mccs recuJ*d~ the (the Act], there can be little dispute
_ dSaI!nI~1S III al1eUl "COGC1itioDl fot' sucIl rquIared services, if not
IIOballJ pm of the rcaulalcd avKza dJerNclva, nor CID It be denied Ib8l c1ialin1
arraapmaIla affoot bow·101l and KQIlII aviceI arc provided. Thus, upon the
[Commi....'I] .....-rina tbU tho CNlftftt dialina IIftJIComcnts for intraLATA
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Jooc diaWIc:e service are adverse to tbc public lntcrat, tbc lanJUage of t20S(2) is
..tfldau tiO aucborU.e the [Commission] to require c:han&cs in the diaJlOI arraIllc­
rneot&, includiDl the implamefttaUon of 1+ dialinl parity.

While it is true that 1205('2) does DOt speciflc:a11y mention intraLATAl+ dialina
paity QI' cUalinI arranaemcots in acnaal. we find the staMe'S reference to
-cooditioaa Cor l'eIuIated ssvicea sufficiendy specific. We do nOC believe the
14i,'aDve was obli&ed tID a&taDpt tID speci1kally enumerale all of the conditions for
reguWIld services possibly c:ovaed by the statute.

am Ngrtb v ESC, 215 MidI App 137. 1S4-1jj;~ NW2d 678 (1996).

replated services. The Commission abo concludes that offerina PIC protection in a misleadinl

and aatK:ompetitive manaer is advene to the public iIUerest beau., it prevents informed. cbnices

and impedes the development of competition. CoDtrary to the view~ in the dissent, the

CommiQion finda PIC prot.c:dioo, DDt the bill insert, 10 be • condition for service within the

meum. of the Act.

Likewise. the Commission finds that the bill insert viola1es Section ~02(a) because it is -a

--=t or lepa nl1ltldaD, i!ldlldina die omisIico of IDIIIdal information, reprdina the • . • terms

" " • OIl conditions of pmvidina a teIecommunicaDo service that is false, misleadina, or decepdve."

nI1at.- to a t8rIIl 01' concIitkJn, albeit volUllCaty, of buic local cxcban&c and toll services.

III addldoft. die bill m-t isi~ with the Commission's Febnaary 24, 1994, July 19,

1994,,, MaIdllO, 1995 orders in e- No. U-I0138 requirina the implementation of intraLATA

dialing pIIky, in vioIadan of Sections 205(2) and 312b of Act 179" Those orders did not envision
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IDd do DOC permit Amaitceb Michipn to resort to the dissemination o( mis1ea<tina information to

impede the development of a competitive intraALTA market throUCh dialin& paritya 10

In ita complaint, Sprint requelted that the Commiasioll (1) order that· any PIC protection that

resultal from tbe December bill insen DOl apply to acarrier selection in the intraLATA and local

exchange markets, (2) l'CCluUe Americcch Micbipn, at its own~, to conduct a campaien to

educate cusaomm about dae dahl lID choose alu:tnalive proviclen for intraLATA and local exchance

.me. in &he emcr&in& compeddvc markeD, and (3) prohibit Amerlteeh MJcbtlaa from mailing

infOnnaDon COIteel"Ilinc sIammins and PIC pr'O*tioft without notice to competiton and prior

Commiuioll approval of the lIDlWlle.

In their brief, Sprint, MCI, IDd ATilT uk that the Commission (1) find that Ameriteeh

Midlipn violated the Michipn Telecommunications Act and order it to cease and desist from

CDPlinlln tbe compIaint4 of acdvidcs, (2) ftnd thU Ameriteeb MIchlpn violamd the Michipn

ComUIDCI' Prot:rdion Act and onIcr it to c:c::ue and desist from doinl so, (3) ftnd that Amcritee:b

Michigan has violated the Commission's orders on dialing parity and order it to comply

immecHltely, (4) otdet that Amcritech Micbipn not apply any PIC proteCtion to intraLATA and

local services patina fUnber .Commission review and, in any event, that it not protA:c:t intraLATA

PICs unUl at 1elIst SiX moolbs after the Jut AmeJ'irech Mich1pn exehange has implemented

in\raLATA pr1IIUbacription, tbal promotional nwcrials be submitted to the Commission for

lone bill u.n is iDcaDsistent with the competitive purposes of the Act aI expressed in
SICCicm 101, altboup tbal sa:doa does noc creare rilhts or obJipriMs. nc Commission is not
persuaded by tile argument that the bill inIcrt impairs the access seMces provided to
inl8l'UdJanp eurlcn wllbla me .....alol of 5ecd.onI ~(1) an4 310(5).
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appIOQI, aDd d1at PIC cbanaes be accomplistled by three-way confe:cnce calls duriq which

Ameriteeh Mkbipn may DO& CI1Caae in marbtin&. aDd (5) commence an invesdplion of

Ameritech Michipn's presubscripdon practices.

.'l'be AIJ recommended dial the Commission order Amc:ritech Michipn to czase and desist from

the complained of practices. She recommended that Ameriteeh Michigan not be permitted to

JX'OIII* PIC pcoca:aon tor 90 days after 1he lmp1mIenWion of dialing parity and then only if it did

so throu.h a fW1 and fait dUclown in mareria1I nMewecl and approved by the Staff. Shc also

recollUllellded that PIC chanles be accompliJhed through conference calls and that Ameriteeh

NieMIII' not be penniUId to UII: tbaII calls b 1IJII'kaing. She recommended chat the Commission

order Ameriteeb Mk:hipn to impIemtnt dialinI parity in a competitively neutral manner as required

by the OJmmiglon's prior orderS, bUt rejeCU:d the request for a further investiption into Ameriteeh

Idichipl', implemen1lllioG of dia1ift& parity. She abo rcj~ the claim that &he Commission baS

juriJdiction to tab ICtion under the Consumer Protection Ac:t.

MO era:ptI to the AlJ's recommendatioo tbI1 Ameriteeh Michipn be permitted to promore

PIC pIOfeCtiOft 90 days after implementation of intmLATA praubscripdon. It araues that 90 days

is DCX enoup dine tor arecdw competition fI) tID hold. It says thai Ameritech Micbipn will still

be squarely ill ... IIliddIo of tblI customer', dcdsion to dlanlc bis or her inuaLATA PIC. It

requesli Ihat the Commiuian probibit Ameritedl MichipD from aolicUin& PIC proa=c;tion in the

intraL.ATA and local marbIs until those markets are effectively competitive. It also objects to the

AU's ncommcndatioft that Ameriteeb Micbipn use conference calls because that eliminates the

veriftClCiOn opIioos that arc available under the PCC's rules. II

UIndependent 1bird-party veri&adan is one of the PIC veriflcaIion opdofta available under
tbe FCC rulesadopcai by this Commissioo in the March 10, 1995 order in Cue No, U-I0138,
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MCI abo requestS that tbI= Commis1ioIl clarify that PIC prot=tiaa will noc apply to lacal PICs.

It ays dial all of_AUt. ftndInp apply u much to me 10cal market u the tnuaLATA mart=,

althoup an of '- prgpoud ranedica relate 001)' to the intnLAT A. market. It nota tbal the

ve:rificalion procedures adopted in Cue No. U-I0138 apply only to intraLATA PIC chanaes and

dIereftxe tequesas that the awe••method cI~lyina local PIC chances be ddemd to a future

pmceeding.

Amaitecb M1ddpn acepts UJd aqua &hal its canduct is pro&cctCd by the Pim Amendment

to the U.S. ConstituticllllDd that the pmpoeed review of pzvmotiona1 materials is anticompetUive

hera,,· it would apply only to A.meriaB:b Micbipa. It uaues that the AU's recommended

IMISUIII cansdnde .. uacansdnJtianal npJadon of eommercia1 speech under. Ceo,traJ HudA f"

v PYbtis ScryjqI Cgmm. 447 US 557; 100 5 Ct 2343; 6S LEd 2d 341 (1980), aDd 44 t.iqvgrmart

v Bbode Is1andt _ US _; lICS S 014" _ L Ed 24_ (1996). Ilalso arcucs dial cbc confen:uce call

eantn.elual relationship with its custorna'S.

As dbcuswd~ the Commissim finds that the bill insert violates the Act and the

CommissioD's orders. secdon 601 of tile Act dinlcts the Commission to -order remedies and

penalties to pIOCleCt aDd .... wboIe ra1epIyers and OCher persons who have suffered an economic

lou u & JeIU1l of ...~•• MCL 484.2601; MSA 22.1~601). SectiQll 205(2) mthoriza

MCL 484.2205(2); MSA 22.1469('205)(2). Acconlinzly. the Commission orden Ameritt.eh

p. 36. A wiiUaa ~ IICDGY,~ au&horizaticin by uao of an 800 number, and return
01. pnpid ,...,.. verilyinclhe orUr to chap are die other mechods. The PIC prvtDction
propam excludes thole options.
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Mk:hipD tl)'eeue and cIcsiIt from vioIaDons of the Act. Punbermore, the Commission finds that

addJdmal Jemedies are required to proteet the public and to undo, to the _tent feasible. the harm

caused by the bill insert.

F~ AmcritKh Mic:hipn shall draft a CUlTCCtive bill insert within 14 days and shall mail a

c;opy 10 all of ill c:mdng clIsromen no larer dWl the september billinl cycle, That bill insert shall

iDform c:usto.... of this order aod shall in U""riwJcably clear languqc inform customers about the

PIC prota:lion proaram, the distindions between the services that it coven, the advent of

axnpetitica in die pnMdina of IboIe services. the meanina of intraLATA P=Ubscription, and the

stI!pS dial are required to c:bInp providers with PIC protection in place. including the potential for

dday in obcIinin& She savkm and priceS of tile new provider. The Staff shall review and approve

the bUl iDMIt before Ameritec:b M'dUpn mails it. l2 Second, cbe PIC pnxecdon requested

belinnina in DIamber 1~ shall -PPlY only to in_LATA 1CrYica. Third, PIC protection offCRd

for U moocbs alta' the c:orreaivc bill insert is mailed may. not apply to intr.lLATA OJ' Joeal

acban&e .mce unIaI die customer has ftrst affirmatively selected a providet~ those scrvic:es

and then mquesID1 PIC procectiOn.u 1be CommiAion aarees with MCI that a 9O-day moratorium

is DOt IoaI CIIOUIh. On the ocher band, IdCI baa not otrcred a proposal for hOw to measure when

I~ Commiuioa ftDda no merit ill Ameriteeh Michiaan's constitutional araurnents
........1be Conmrillion is DOC prolUbitinl the communication of a=urare infomwion about PIC
proteetion. CD !be contrary, the Commission seeks to advance the state interest in promoting
ClOIllpetidGn bllIllcommUllicldo" evica by pantinalimited remedies r.hat are narrowly tailored
to undo the bum QUICd by AmallllCh M1chlpn's distribution of miJleldinl and deceptive
intormaaion. Amcrit.a:b remaiN fn:e to c:ommunic:ara accurar.c and complete infonnation to its
customen.

l'TbiJ~ in tbit cue is witbout PI1dudice r.o the Commission's consideration
in an apprapr_ cIocbt~om. IJIOPC!"" far pleYeotiq slammiDa while promodna competition
in the market for basic kal cxchaD&e avice.
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competitioIl bu takal hold. Fourth, if a cuszomcr with PIC proteetion calls to chanp providen,

AmerUecb Wtctdpn shall 110I use tba1 CCIUIet to try to persuade the eulUmlCr not 10 cbanp

PlOvid-.. ylfth, Ameriteeh Michigan sball permit the verification of PIC chanles by afty

pmcrdure appRMd by the Cammissico's March 10, 1995 order in Case No. U-10138. Ameritedl

Michigan is DOt free to invalidate PIC chanae proc:e4ures that the FCC and this Commission bave

deYeJapmeDt of a com.peddve markIt. the Commissim direcCs the Executive secretary to place a

«1YJ of this order in the dockeC in Case No. U-I1104, which the Commission opc:ncd on JUDe "

1996 to consider Ameiir.ecb MkbiPJI's compliance with the competitive checldjst in the federal

TeIecommuDtclu:k Aa o! 1996.

FiDally. u the AU concluded, the Commillion doeI DOC .foroe the Miohipn Consumer

PI_ tim Iv:L The Commiuion will transmit to AttDmey General Frank J. Kelley a copy of the

record Iftd order in tbis CUI for his rm.w aDd possible 1Clion, pursuant to Section 18 of the

Consuli*' ProtectioD Ad., MCL 445.918; MsA 19.418(18).

ID Ji&bt of die aboVe, die COmmiSSiOa does not find it necasuy at this time to commence an

I Michipn wiD .... to find • way to verify Iho idcAtity 01 the eustoma' t1W
... aa& 1M eli.... o.f coe6deDtiIIl iafonnadoD. It it mUll cUMUlI ooafidential 01'

pmpdIlblry iJIfanDadon with the cuaomer, it may do so in aaotber telepbone CClIMItIation.
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Mod'" tp Bcapen

On July 31. 1996. Ameritech Michigan filed a motion to reopen the record. It soeks to oft'er in

eYidence an MCI m.btiDg Icttar tbat teIlI the custo.... to follow the "simple steps below" to chanae

ICI'Yice to MO and teUa the customIr to ...... that the leal telephane company put a "switch freeze"

position that PIC proteetioa. createt all ODlfOUl burd. for ClUItOmen MeIcina to twitch intraLATA

c:mien IDd the the ,"siting fiustnlian wiD~QJItOmen &om makina the chana.· It allO 2t8'JeI

tbIl it shows that MCI views PIC protectioa. u alawfiJl and reasonabl. option for customers.

The Commission deaIa the modoo to rqen for twO reuou. FIrst. tIM Ad. requjrea the

AuIUlt 12. 1996, MCL 414.2203(6); MSA 22.1~9(203X6). There it insu!Icient am. to aeQOm­

modale suppIemaal testiaaony and ecbibits, a heuina. supplemental briefi and repU.. a SUl'plemeatal

propou1 for decision, and IUpplemental aeeptions and ~Ii.. SecoDd, the otrered evidence would

DDt ....me ew......'s dtDtion.~ u cIiIc:uued above, does ncx depend Oft a ftDdinS tbat PIC

protection creates 1ft onerous burd_ to cbansinI intraLATA carri... or that PIC protec:tiOD is

UIRIIOIIIbIi or uaIawtUI. JaaW, the ComaiIIioa has founcl that Ameritech Michipn promoted PIC

pratecUao ill a mil' wiIh IDticowpetitive dFecta just u some customers became eligible

to parik:IpIIe III InInLATA Jblcriptioa.

"nc is appuentIy chaipod to be ICIIlIO ClWOmc:n who apecd fa lake Mel service
wichout reaUzinl chey had PIC pnuodoG 011 their KCOUnt, which requircl MCI to lake the
"..mt\onaI1diDn « IIftdin& the~ and the CUItoIDW to tab tM 8ddldonll aecicm of contactin&
die Iocalllbaae~y diNedy belen tbe CUIIIOmer'S choice eaIl be eff'ecaaat8d: •At this time, .
we are UDlble to procca your requcstfar MO .me. due &0 a restriction at your 10cIl phoaa
company. Tbdr records reflect a 'switcb freeze' on your phone line and they require that you
CODtaet them cmctly in order to iDidl. MCI avice.•

"'23U-11038

t:Z'd



L Julildidiaft iI putSIIR to 1991 PA. 179, u amended by 199' PA. 216. MCL 484.2101 et seq.;

MSA22.1~101)eCleq.; 1969PA306, .. amended., MCL 2...201. seq.; MSA 3.5&0(101). seq.;

and the Commiuion'slWlel orPractice and Procedure. 1992 Mes. 1l460.17101 et !eQ.

b. Ammtecb Michipn't December 1995 bill insert reprdina slammina was misleadinl and

deceptive and the effect was anticompctitive.

11IE1U!PORE, IT IS ORDERED thai:

tians Jv:t. 1991 PA 119. u aanded by 1995 PI. 216, MCL 484.2101 et seq.; MSA 22.1469(101)

et~.

B. AmeldleCb Mk:bipn IbID camply widllbc CommiSSion's orda'I rcqulrinl the lmplcmcrna-

don of1nUaLAT A. dia1ina parity.

C. AmeriMdl Miohipn shall mail to all of its customers • oonec:tive bill insert no later than

the 8eptember billiDa C)'de ill c:oaformity witb this order and sball provide notice to the

CommissiOil tbIl it bas done so.

D. Amcritecb Micbipa aball apply PIC pratectiOG requestS received belinninl in December

199, only II) iDIerl.ATA.wa. n IbaIl nat apply PIC pratectiOG rc:qucaa &0 inuaLATA aDd buk;

has tint affirmatively seJected a provider for thole services and then requests PIC protection.

Eo w-.. c:uRDI_ wid! PIC pmrection CI11J to request dw Ameritecb Michigan chanle his

or her ..nee pnwidcrs. lllball DOt use cbIt COQIICt to try to persuade the custmnez: not to chanle

providers.
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P. AmahlltiJ Michipo shaD permit the wri1btion ofPIC cbanaes by any procedwe approved

by the CommiIIion's March 10, 1995 order in Calc No. U-I0138 and shall a1Jo permit three-way

coataaa c:alIs with the consent of tile CUItDmer.

Q. The Executive SccEaary sba1l pIa::e a copy or this 0Ida' in the~ in Case No. U-11104.

H. The Executive Secrerary IIW1 provide a eopy of the record and orcs. in d1iI cue to

AUomIy General Prank 1. JCeUey for his review and possible action UDder the Micbipn Consumer

Prota:tiDn Act, MCL 445.901 III seq.; MSA 19.418(1) et seq.
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Any PIftY desirina to IPlB1 this arder must do so in the appropriate court withiA 30 day. altar

iSlUance and notice of this order. pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBUe SERVICE COMMISSION

(SEAL)
lsi lobo a Strand

I di.~ u dile'llsed in my
sepuue opinioa.

lsi Igbn C· SbA
Commls""

lsi Dqjd A. Syanda
Commissioner

By its action of Aupst I, 1996.
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STATE. OF MICHIGAN

BEFORE nm MICHIGAN PUBUC SERVICB COMMISSION

•••••
In the matter of the complaint of )
SI'lUNr COMMUMCATIONS COMPANY LP. )
againlt AMEllrI'ECII MlClDGAN. )

-------------- )

cae No. U-11038

Dis_tip OpIum, of Cgmmlgkmer JoU C. Shea

(SUbmitted on Aqust 1, 1996 c:onceminI order iaued on same date.)

To rea ita conc:1miom set forth in tile acc:ompu:yina order, the majority baa

been fatted to strain the meanin& of certain sections of the Michigan

Telecommunications Act, 1991 PA 179 u amended by 1995 PA 216, MCL 484.2101 m
WI'; MSA 221468(101) £1•• (the "Act") beyond rccopition.

Citina the Mjcbisan Cowt of Appcab' interpretation of Sec. 2Q.S(1) of the As;t,

HI, GTE Ngrth v ESC. 215 MU:h App 137, 154-155; 544 NW2d 678 (1996), the majority

concludes that it posseaes authority to determine that the bin insert at issue (and the

information contaiQed therein) consUtuteI a "amdition for laJ regulated sen1c{c]." lsi- It

is c2itftcu1t m sec bOW a aman pIcc:c of paper comatntDl Information Tepntinl PIC

proteadOll - mi__ or DOt - caD be traDIformed into a piece of FdFtry similar to

the poles, wires, switcbes, transmitten and other sophisticated electronic machinety

neceswy to the traJIsmissioD of telecommunications services. Such an interpretation is

not JUpported by tbo opinion in GTE ~h.mm- In GTE Noah the Court concluded:

"[TJhcrc c;an be litde diapute that dialinl ananpmenta are at leut '~nditiODI for...



. ,

re,wate4 semces, if DOt actuallY RfIt of the rg,ulawt seryices themse1yes [cmpbasia

aclded): 14.

Tbc: dose CODDCCtion spcci&d by the Court bctwcc1l "alinl arranpmcntS" and

"reJUlated services" limply does not exist between a biB iNen notifyiDs customers of PIC

. protection and the ptOYision of a regulated telecommunications seMce. h the gm

~ court recoanized, dialing arrangements, unbb the bID insert at issue, are

manifcatJy DCCOIIaIJ to the provision of te1ccommw1icationa ICI'Vicca, for, wilhom dJaUng

arransements, one cannot even access the telU011il1nmications network. The same

cannot be said for the biD insert here. Th-. the majority hal read into the Jaw an

interpretation wbich limply c10eI DOt exist,'

£bcwbcrc, having COIlC1uded that the biD iDlcn is "miIlcadiog." "anticompeUUvc"

and "deceptive.," Order at 17, the majority blithely CODCludei that the bill ben violat..

Section 502(a) of the Act which forbids statements and representations that are "false.

misleading or deceptive.- J4. The trouble with this aqument is that there is limply no

evidence that any party to t!Us proceeding WII mjsJead or dcceiYed. B~ assuming for

the sake of arpment that Amcritec:h·, c:ompctiton may baYC been c:om~titivclyharmed

lEva if tbe biB iDIert wue interpreted u faJ1ID& under the statutmy meaning of
Hcondhfon of 1Cr'fIco" IDd lbua replable II IUCb, du:rc !III been DO IbOwiDI that tJle biD
Wen hal violated lIlIY p&rt of the Aa and lb.. providcI DO ocnsloD tor regulatory relief. .

Pap 2
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were mjaJmt or dcccimi by the bill insert. This fact, coupled with the complete absence

of any teltimony from customers a11egiDg deception, is fatal to the complaint.1

Finally, much of the respDDSlbility for the m-considercc1 outcome in this

proceecDnS ahould be uen'bcd to the Midlipn LcgiaJahU'e which hal seen th to compras

the time for praceedinp IUCh u this into a Procrustean schedule app1icable to an

complaint cues regardless of their complexity and reprdless of their importance.

Based on the foregoing, I respeetfuDy dissent from the accompauying order.

lID my view, it is doubtful whether, under the Ounmiukm', prior orc1cn, the
complaiDaDti and intenenon would have stanc:Uns to aile. a violation of Section S02(a)
apiDSt Ameritech.
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--*Mel

MCI T.I.communl~ations
corporation

Public Policy
. Northern Region

20S North Michigan Avenue
Chicago, Il 60601
3129384943
Fax 312 938 4929

Joan Campion
Regional Director

August 20, 1996

.~lf~ eEl VEO·
l..tUn PU3tlC SCRVlce CO~MISSIDN

/,:.;(1 2 :. 1996

COMMISSIONERS OFFICE

[I
/

VIA FACSIMD..E

H. Edward Wynn, Esq.
Vice President and General Counsel
Ameritech Information Industry Services
350 North Orleans, 3rd Floor
Chicago, IL 60654

Dear Ed:

On or about July 23, 1996, MCI received from Ameritech cost information for certain
interconnection services and unbundled network elem~nts. It is my understanding that the cost
information Arneritech provided contains only the results ofAmeritech's latest cost studies for these
services and network elements, but does not include the studies themselves. Ameritech has not
produced any of the back-up materials to support the cost information. We find your failure to
produce the studies supporting these numbers, as well as other relevant cost studies to be contrary
to the representations made to MCI during our July 12, 1996 mediation session and contrary to the
understanding of the mediator, Matthew McLogan. By copy of this letter, we will notify each
commission with whom we have requests for mediation pending ofyour failure to comply with your
commitments made during mediation. We also believe that your failure to produce the requested cost
S!l.Jdies to be evidence ofAmeritech's lack of"good faith" negotiations.

At the July 12th mediation session. and after Ameritech agreed to drop its insistence that MCI
execute an overly broad nondisclosure agreement, Mr. Neil Cox stated that Ameritech would provide
MCI with U every cost study Ameritech has ever produced." Hyperbole aside, this was a commitment
by Ameritech to produce cost studies, not merely a summary ofthe results. Indeed, Mr. McLogan
clearly had the same understanding as his July 15th memorandum to the Michigan Commissioners
(see attached) states that "[f]oUowing the signing of the nondisclosure agreement. Ameritech will
provide Mel with the~ studies and other data which MCI had requested." (Emphasis added).
Mel believes that aU relevant cost studies themselves are necessary in order for MCI to assess
whether the cost results you have provided are appropriate.



H. Edward Wynn, Esq.
August 20, 1996
Page 2

MCl's request for cost studies and their relevance to good faith negotiations was made clear
on March 26, 1996 at the outset ofnegotiations. The Ohio and Wisconsin conunissions subsequently
confirmed the importance of cost studies to good faith negotiations. MCrs request is now fully
supported by the Federal Communication Commission's ("FCC") First Report and Order issued in
its local competition rulemaking on August 8, 1996. The FCC concluded that an "incumbent LEC
may not deny a requesting carrier's reasonable request for cost data during the negotiation process,
because we conclude that such information is necessary for the requesting carrier to detennine
whether the rates offered by the incumbent LEC are reasonable." Order, para. 155. In addition,
Section 51.301(c)(8) ofthe FCC's rules provides that an inaun~ LEC violates its duty to negotiate
in good faith if it refuses "to furnish cost data that would be relevant to setting rates if the parties
were in arbitration." As set forth by MCI in its petition for mediation, the FCC's conclusion on this
issue is fully consistent with the conclusions reached by the Public Utilities Commission of Ohio and
the staffofWisconsin Public Service Commission.

Accordingly, and consistent with the FCC's Order, MCI requests once again that Ameritech
furnish all cost~ for interconnection services and unbundled network elements that Ameritech
has conducted within the past two years. Also, MCI requests that Ameritech furnish and identify any
cost studies that Ameritech claims satisfy the FCC's total element long run incremental cost
("TELRIC") pricing methodology. Finally, although MCI has stated publicly its intention to file for
arbitration against Ameritech, we fully intend to continue our efforts to reach a negotiated agreement.

cc: Chairman John Strand
Commissioner John Shea
Commissioner David Svanda
William Celio
Matthew McLogan
Chairman Dan Miller
Commissioner Ruth K. Kretschmer
Commissioner Karl A. McDennott
Commissioner Richard E. Kohlhauser
Commissioner Brent Bohlen
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cc: Charles Fisher
Myra L. Karegianes
Chairman Craig A. Glazer
Commissioner Jolynn Barry Butler
Commissioner Richard M. Fanelly
Commissoner David W. Johnson
Commissioner Ronda Hartman Fergus
Christine Pirik
Chairman Cheryl A Parrino
Commissioner Scott A. Neitzel
Commissioner Daniel 1. Eastman
Nick Linden


