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STATE OF MICHIGAN
BEFORE THE PUBLIC SERVICE COMMISSION

In the martter, on the Commission’s own )
motion, to consider Ameritech Michigan’s )
compliance with the competitive checklisy . ===, ) Case No. U-11104
in Section 271 of the Telecommunicalg \

Act of 1996.
N
NOTICE OF INTERES? THE COMPETITIVE

TELECOMMUNICATIONS ASSOCIATION (COMPTEL)

The Competitive Telecommunications Association (“CompTel”), through its attor-
neys Norman C. Witte and Hogan & Hartson L.L.P., gives notice of its interest in this pro-
ceeding, and states as follows:

1. On June 5, 1996, the Commission issued an order commencing this docket for
the stated purpose of “consulting with the FCC concerning Ameritech Michigan’s compli-
ance with the requirements of the competitive checklist [set forth in § 271 of the Federal
Telecommunications Act of 1996]. In its Order Setting Procedures dated August 28, 1996,
thé Commission stated that “[iJnterested persons who [file their notice of interest after Sep-
tember 18, 1996] will be permitted to participate upon filing a notice, but their participation
will be on a prospective basis; i.e. they will take the case as they find it.”

2. CompTel is a national industry association representing the interests of com-
petitive telecommunications service providers, including many smaller carriers. Its members

include many companies that are providing service throughout Michigan. CompTel is par-
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ticipating in several key state regulatory proceedings that seek to develop local exchange

competition because of the interests of its members in becoming local service providers and

because of the potential impact of local competition on the long distance market. CompTel

also has an interest in ensuring compliance by Ameritech with the requirements of § 271 of

the Telecommunications Act of 1996, 47 U.S.C. § 271 (1976).

WHEREFORE, CompTel provides notice to the Commission and other interested

parties of its interest in this docket and requests service of all papers or documents filed in

this proceeding.

And:

Respectfully submitted,

COMPETITIVE TELECOMMUNICATIONS
ASSQCIATION

A

rma Vitte (P40546)
15 W. Allegin Avenue, Tenth Floor
ing, MicHigan 48823.1712
(517) 485-0070

Facsimile: (517) 485-0187

Linda L. Oliver

HOGAN & HARTSONL.L. P.
555 Thirteenth Street, N.W.
Washington, D.C. 20004
(202) 6376527

Facsimile: (202) 637-5910

Attorneys for CompTel

NOTICE OF INTEREST OF THE COMPETITIVE
TELECOMMUNICATIONS ASSOCIATION (COMPTEL)

PACE 2
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JOE C. FOSTER JUR"*
RONALD R. PENTECOST
PETER L. DUNLAPR™"
EVERETT R. ZACK® .
DOUGLAS J. AUSTIN
ROBERT W. STOCKER 1t
MICHAEL €. CAVANAUGH®™
JOHN J. LOOSE

OAVID E. 8. MARVIN®
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C. MARK HOOVER
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SRETT J. BEAN
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BRANDON W. ZUK
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MICHAEL C. LEVINE
THOMAS J. WATERS
MARK R, FOX**

NANCY L LITTLE
SHARON A. BRUNER
MICHAEL 5. ASHTON
MICHAEL J. REILLY
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BRIAN D. HERRINGTON®
OAVID D. BRICKEY
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WENDY M. GUILFOYLE
GRANAM K. CRABTREE
KERRY D. HETTINGER
MELINDA A. CARLSON

Ms. Dorothy Wideman
Executive Secretary
Michigan Public Service Commission
6545 Mercantile Way
P. O. Box 30221
Lansing, MI 48909

LAWYERS
1000 MICHIGAN NATIONAL TOwER
LANSING, MICHIGAN 48933
TELEPHONE ($17) 482-:5800
FACSIMILE (517} 482-0887

October 18, 1996

Re: MPSC Case No. U-11104

Dear Ms. Wideman:

OF COuUNSCL
ARCHIE C. FRASER
EVEREYT R. TREBILCOCK
JAMES R DAVIS
DONALD A. HINES
CALSQO LICENSED N LOMOA
SALSO LICENSED IN DISTRICT OF COLUMG
TALSO LICIMSED IN OMIO
“ALSO CERTIFILD MUBLIC ACCOUNTANT
“TALSO LICENSED 1 COLORADO

Enclosed for filing in the above-captioned matter, are an original and 15 copies of
Michigan Cable Telecommunications Association’s Comments with Proof of Service for same.

MSA/csp
Encl.

Very truly yours,

Fraser Trebilcock Davis & Foster, P.C.

Michael S. Ashton

cc: All Counsel of Record (w/Encl.)

neT 21 1008
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L INTRODUCTION

On or about September 30, 1996, Ameritech Michigan filed an application for
approval of a Statement of Generally Available Terms and Conditions ("SGAT"). In filing
its application, Ameritech Michigan sought approval from the Michigan Public Service
Commission of its SGAT pursuant to Section 252(f) of the Telecommunications Act of 1996
("the federal Act"). Ameritech Michigan filed its application in the Commission's
competitive checklist case, MPSC Case No. U-11104.

In filing its application in the competitive checklist case, Ameritech wholly ignored
the scheduling requirements established by the Commission. For example, Ameritech
Michigan failed to provide notice to the parties five business days prior to its filing. Also,
Ameritech Michigan failed to complete the necessary protective arrangements prior to its
filing. As a result, to date, the supposedly confidential information which was filed by
Ameritech Michigan in support of its application has not been provided to the parties.

On October 4, 1996, AT&T and MCI filed papers with the Commission objecting to
the procedural defects in Ameritech Michigan’s filing. In addition, on October 11, 1996, the
Michigan Cable Telecommunications Association ("MCTA") filed a motion formally
requesting the Commission to reject Ameritech’s application seeking approval of its SGAT
in this docket, re-docket the application for approval of the SGAT in another docket, and
allow all interested parties a reasonable opportunity to respond. To date, the Commission
has not formally acted upon the papers filed by AT&T, MCI and MCTA.

If the Commission were to require parties to file their comments to Ameritech
Michigan’s application seeking approval of its SGAT in this docket within the 14 business

days as set forth in this Commission’s earlier Order, despite the significant procedural



FRASER
TREBILCOCK
Davis &

FOSTER, P.C.

LAWYERS

LANSING,

MICHIGAN
48933

~ violations committed by Ameritech in filing its application, then parties’ comments would be

due on October 18, 1996. For the reasons stated in MCTA's earlier filed motion, which are
incorporated herein by reference, the Commission should not require parties to file comments
by Friday, October 18, 1996 and instead should reject Ameritech Michigan's filing in this
case, re-docket Ameritech Michigan’s application and allow a reasonable time for parties to
respond to Ameritech Michigan's application after they have received all of the supposedly
confidential information filed by Ameritech Michigan.

If, however, the Commission expects parties to respond by Friday, October 18, 1996,
MCTA files these preliminary comments. Obviously, MCTA cannot comment in depth
regarding this voluminous filing given the fact that the supposedly confidential information
which supports the application has never been provided to MCTA. As a result, MCTA files
these limited comments reserving its right, if and when its motion is granted, to file more
detailed comments.

II. ANALYSIS

A. As Set Forth In Greater Detail In MCTA'’s Earlier Motion, Approval Of
The SGAT Is Inappropriate In The Competitive Checklist Case

In addition to failing to comply with the procedures set forth by the Commission in
the competitive éhecklist case, Ameritech Michigan’s application seeking approval of its
SGAT is not properly part of this competitive checklist case because approval of such an
application is not a checklist item and an approved SGAT would be relevant to a
determination of compliance with the competitive checklist case only under unique
circumstances which have not yet, and may never, arise. As a result, Ameritech Michigan's
application seeking an approval of its SGAT in this case should be re-docketed in another

case.



1 Approval Of Ameritech’s Application Should Not Be Heard In This
Docket Because It Is Not A Competitive Checklist Item

In filing its application, Ameritech Michigan is seeking affirmative relief from this
Commission. Specifically, Ameritech Michigan is seeking approval of its SGAT pursuant
to Section 252(f) of the Telecommunications Act of 1996, which states:

"(f) Statements of Generally Available Terms.--

(1) In general.--A Bell operating company may prepare
and file with a State commission a statement of the terms and
conditions that such company generally offers within that State
to comply with the requirements of section 251 and the
regulations thereunder and the standards applicable under this
section.

(2) State commission review.--A State commission may
not approve such statement unless such statement complies with
subsection (d) of this section and section 251 and the
regulations thereunder. [Except as provided in section 253,
nothing in this section shall prohibit a State commission from
establishing or enforcing other requirements of State law in its
review of such statement, including requiring compliance with
intrastate telecommunications service quality standards ‘or
requirements.

(3) Schedule for review.--The Staté commission to which
a statement is submitted shall, not later than 60 days after the
date of such submission--

(A) complete the review of such statement under
paragraph (2) (including any reconsideration thereof),
unless the submitting carrier agrees to an extension of
the period for such review; or

(B) permit such statement to take effect.

(4) Authority to continue review.--Paragraph (3) shall

FRASER not preclude the State commission from continuing to review a

TRERILCOCK statement that has been permitted to take effect under
FOD“"“ subparagraph (B) of such paragraph or from approving or
STER, P.C. . . W

LAWYERS disapproving such statement under paragraph (2).

LANSING,

MICHIGAN
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Section 252(f) specifically allows the Commission a minimum of 60 days to review the
reasonableness of a statement. If the review is not completed within 60 days. then the
statement becomes effective only until the Commission’s review is completed.

In filing its application in the competitive checklist case, Ameritech Michigan ignores
the fact that approval of a SGAT pursuant to Section 252(f) is not a checklist item under
Section 271(c)(2)(B). Therefore, there is no reason to consider Ameritech Michigan's request
for approval under Section 252(f) in a docket established to determine if Ameritech Michigan
has met the competitive checklist criteria set forth in Section 271(c)(2)(B). Consideration of
whether the terms of a SGAT are just and reasonable under Section 252(f) should be decided
in a separate docket, where parties will be able to more fully address the reasonableness of
the proposal.

2. Only In Unique Circumstances Which Have Not Yet Arisen Would An
Approved SGAT Be Relevant To Determine Compliance With The
Competitive Checklist

If providers have sought to interconnect with Ameritech Michigan as described in
Section 271(c)(1)(A) of the federal Act, then any approval of this SGAT will have no bearing
on whether Ameritech has satisfied the competitive checklist items set forth in Section
271(c)(2)(B). Only in the limited circumstances where no provider has sought such
interconnection with Ameritech Michigan, may an approved SGAT be used to determine if
Ameritech Michigan has complied with each competitive checklist item. Section 271(c)(2)(A)
of the federal Act states:

"(2) Specific interconnection ‘requirements.--
(A) Agreement required.--A Bell operating company

meets the requirements of this paragraph if, within the State for
which the authorization is sought--

SOR———
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(i) (@) such company is providing access and
interconnection pursuant to one Or more agreements
described in paragraph (1)(A), or

(I) such company is generally offering access
and interconnection pursuant to a stafement described in
paragraph (1)(B) [i.e., SGAT], and

(ii) such access and interconnection meets the
requirements of subparagraph (B) of this paragraph [i.e.
Section 271(c)(2)(B) - the competitive checklist] ."
(Emphasis added.)

The general statement described in (1)(B) or the SGAT, which is referred to above, may be
used only if no providers have sought interconnection as described in Section 271(c)(1)(A).
Section 271(c)(1)(B), in relevant part, states:

"Failure to request access.-- A Bell operating company meets

the requirements of this subparagraph if, after 10 months after

the date of enactment of the Telecommunications Act of 1996,

no such provider has requested the access and interconnection

described in subparagraph (A) before the date which is 3

months before the date the company makes its application under

subsection (d)(1), and a statement of the terms and conditions

that the company generally offers to provide such access and

interconnection has been approved or permitted to take effect by

the State commission under section 252(f)."
At this time, this section is inapplicable because 10 months have not elapsed from the
enactment of the federal Act, which occurred on February 8, 1996. Even after this 10 month
period elapses, this section may apply only if no "provider has requested the access and
interconnection described in [Section 271(c)(1)(A)]." If a provider does, in fact, seek such

interconnection with Ameritech Michigan, then the SGAT will have no bearing on the

competitive checklist case.
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B. The Pricing Terms Of The SGAT Fail To Comply With Applicable Law

MCTA and the other parties to this proceedingv have never received the confidential
information filed by Ameritech Michigan in support of its pricing set forth in its SGAT. In
any event, Ameritech Michigan's application makes it abundantly clear that its pricing is
based on the First Report and Order released by the FCC on August 8, 1996. Recently, the
United States Court of Appeals for the 8th Circuit has stayed the enforcement of these pricing
rules. (See, Attachment A.) Thus, the pricing standards used by Ameritech Michigan are,
at least for now, ineffective, and Ameritech Michigan is, at a minimum, required to file an
amended application setting forth prices which meet the applicable Michigan law.'

C. The Proposed Pole Rate Is Far Too High

Without filing any supporting workpaper, Ameritech Michigan proposed a pole
attachment rate of $1.97. This rate is far too high given the fact that Michigan recently
adopted the FCC pole rate methodology when it amended the Michigan Telecommunications
Act.? Using the FCC pole rate methodology, Robert Townsend in MPSC Case Nos.
U-10741, U-10816 and U-10831, determined that the correct rate for Ameritech was $1.28
per pole per year. (See, Attachment B, which is Exhibit 45b from MPSC Case Nos. U-

10741 et. al.) Ameritech Michigan's unsupported $1.97 rate must be rejected and the $1.28

rate should be adopted.

'As this Commission has stated in its September 12, 1996 Order in MPSC Case Nos.
U-10860, U-11155 & U-11156, the FCC TELRIC pricing standard includes common costs
which are excluded under the Michigan-approved pricing methodology.

*See Section 361 of the MTA; MCL 484.2361; MSA 22.1469(361).
6
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II. CONCLUSION

For the reasons more specifically identified in its earlier filed motion, Ameritech
Michigan’s application seeking approval of its SGAT must be rejected. Ameritech Michigan
failed to comply with the procedural requirements set forth by the Commission in this case.
Further, approval of an SGAT is not a checklist item. In fact, only under unique
circumstances which have not yet, and may never, occur would an approved SGAT have any
bearing whatsoever on whether Ameritech Michigan has satisfied the competitive checklist.

Given the failure of Ameritech Michigan to comply with the procedural requirements
of this case, and its failure to provide the parties with all the information relied upon by
Ameritech Michigan, MCTA cannot possibly offer extensive comments. Yet, it is beyond
dispute that the pricing methodologies used by Ameritech Michigan in its application are
inappropriate because they have been stayed by the United States Court of Appeals for the
8th Circuit. Thus, Ameritech Michigan, at a minimum, should be required to make a filing
consistent with the Michigan pricing methodologies. Finally, the pole attachment rate
contained in Ameritech Michigan’s filing is unsupported and excessive. Michigan clearly
adopted the FCC pole rate methodology for telecomrﬁunications providers when the
Legislature amended the MTA. The correct pole attachment rate for Ameritech is $1.28 per
pole per year and not the onerous rate proposed by Ameritech Michigan.
IV. RELIEF REQUESTED

WHEREFORE, the Michigan Cable Telecommunications Association respectfully
requests that this Commission: 1) reject the filing of Ameritech Michigan's application for

approval of its Generally Available Terms and Conditions filed in this docket; 2) re-docket

Ameritech Michigan’s application in a separate case; 3) allow interested parties to respond



~ to Ameritech Michigan’s filing within 30 days after they have received the complete filing,
including the purported confidential material relied upon by Ameritech Michigan in support

of its application; and 4) adopt a pole attachment rate of $1.28 per pole per year.
Respectfully submitted,

Fraser Trebilcock Davis & Foster, P.C.
Attorneys for Michigan Cable
Telecommunications Association

By &/Z%-—\

David E.S. Marvin (P26564)

Michael S. Ashton (P40474)
Business address:

1000 Michigan National Tower

Lansing, MI 48933

(517) 482-5800

Date: October 18, 1996

FRASER
TREBILCOCK
Davis &
FosTer, P.C.
LAWYERS
LANSING,
MICHIGAN
48933
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Submicted: Oeceober 3, 1995
Filed: Octcber 15. 1998
R
Before BOWMAN, WOLLMAN, and KANSEN, Circuit Judgas.

HANSEN, Circuit Judge.

These cases have been consolidated in thig <circuit by the
September 11, 1936 order of the Judicial Panel on Multidistrict
Litigation, Decket No. RTC-31, pursuant to Rule 24 of the Rules of
Procedure of the Judicial Panel on Multidistrict Litigagion. See
40 U.8.C. 88 2112{a)(3) (1994). Numerous petiticne«rs have moved
this court for & stay pending judicial review of th2 Federal
Communicacions conminlfon'l Firse Raport and Orcer.(l) The PCC
promulgated the rules and regulations in its First Rspert and Ordar
pursuant to its reading of its statutory duty ts implament the
local compatition provisions of the Talecommunicacions Act of 1996
(tha Act). (2] This court granted a temporary Jciy oa Septembor 27,
1996, pending oral argument. After hearing orzl srgument on
October 1, 199¢, from representatives of =hé conc«rned partiasa, va
hava dscided to stay the operation and effect of only the pricing

(1) First Report and Order, Implamentation of thy Llecal
Cempetitiocn Provieions in the Telecommunications Act of 1996, cc

Docket No. 96-98 (Aug. 8, 1996) (hereinafter Pir:s< Riport and

Order) .
(2) Telavommunications Act of 1996, Pub. L. Me. 104-104, 110 Stat.
&k (ts be codified as amended in scattered sacrionw of 47 U .§.C.).

provisions(3) and the "pick and choose* rula(i) cont.ined in the PCC's



First RepOrYt and Order pending out final determination of the
issues raisaed by the pPanding petitions for review.

I.

In the Telecommmications ACT of 1996, Congréds enactded a plan
to slter the monopolistic gtructure of local teléphone service
markets with an injection of compacition. Tha Act affectively
cpens up local markets by impeeing essveral new cbligationsa on ths
ax18Cing providers of local telephone servicw in chose markets.

The Act tefers to the current local providers auw "incumbent locsl
exchanga carriers® (incumbent LECs). 5ee 47 U.S.C.A. 85388 281l(c],
(h), 252()) (west Supp. May 1996). Among othar duties, the Act
requires incumbent LECs (i) to allow other telgcommunicacion
carriers (such as cable tslevision companiss 2nd current leng-
distance providers) te intercoennect with the incumbent LEC's
existing local network to previde competing local talephons service
(intsreonnecction): (2] to provide other telecommunicztion carriers
access to elamencs of the incumbent L2C's loeal rniewerk on én
unbundled basis (unbundiad access): and (3) to s«ll te other
talacommunication carriars, at wholesale ratas, any
telecemmuniocacions service that the incumbsnt LEC provides to its
retail customers (resale). 4. 88 2%1(C).

To accomplish these directivaesg, the Act pluces a duty on
ingumbant LECS to privataly negotiate., in goed foich, comprehensive

(3)The pricing froviniona refar te Pirst Report and Ordgr,
Appendix B-Pinal fules $888851.501-51.518 (inecluwive), S51.601-
81.611 (inclusive), 51.701-51.717 (inelusive) and to the defaule
proxy ranga for line ports used {a the delivery of basic
residential and business exchange sarvices establizhcd in the FCC's
Order on Reconsideration, dated September 17, 199%6.

{4) The "pick and choose" rula refars ¢o First Rgport =nd Order,



Appendix B-final Rules ggs3.eC9.

Agreements with other telecommunication carriers 3e«3king to enter
the local market. Ses id. $SSS 291(¢) (1), 2%2(a). If cthe ineumbent
LEC and the carrier seeking entry are unable to retch a negotiaced
Agreement, aither party may pecition the respectiva state utility
commigsion to conduck a compulsory arbitration of the epea end
digputed iasuss and arrive ac an arbitratpd agreament. Sea id.

$3 232(b). The final agreement, whather arrived at through
negotiation or arbitration, must be approved By cho state
commissien. Id. 8§ 282(e)(1). Certain portions of the ACt alseo
require the FCC to participate in the Act's implemantation. See,
e.g., id. S988 251(b) (2), (d)(1). (e), 282(0)(S). The FCC's
requlations pertaining to the Act form the hecrt of the
controversies at bar.

on August 8, 1996, cthe FCC released i{ts FPirot Reporc and Order
in whieh it published its comments and ruleo regirding the leoecal
compatition provisions of the Act. The petitionira in this
consolidated proceesding. coneiscing, at the momect, primarily of
incumbant LECs and state utility commigsivne, a&rgue that the Fe¢
axceeded {tes auchority in promulgating these ruluz. While several
of the petitioners cbject to the FCC's regulations in their
entirety, others specifically challenge the FCC'a rules regarding
the prices that an incumbent LEC may charge an incoming competitor
for interconnaecticn, unbundled access to natwork dlenants, and

rasale of it services.

Despite the diffarent approaches, it is claur that all of the
patitioners ekject prineipally co the réC's pricing rules. One
Such rule is a mandete frem the FCC that etate commiygions employ
the “total elamant long-run incremancal cost” (TELRIC) method to
calculate the costs that an incumbent LIC Lncurd in making icae
Eaeilivies available to competitors. Ses First Report and Order,
Appendix B-Final Rules 38338 51.303, 51.%08. Arftar spplying the
TELRIC method and arriving at a cost figure, the ztita commissions,
acting as arbitracors, nust then determine ths pmrice that an

ineymbent LEC may charge its competitors, based ¢a tha TBLRIC
driven cost figure. See id.

Many of the incumbent LECs objeat to the TYLRIC meched for two
reasons. UFirse. it dees not consider their "hiscorviczl” or
*embeddad® costs (cosks that an incumbent incurrad in the past) in
caleculaeing the cost figure to be used to determins the rates. fee
id. 98 51.809(d) {1). Segond, it reQquires that an incumbent LEC's
coet be messured as if the incumbent were ueing ths most efficiant
talecommunications tachnal currantly availabls, regardless of
the taschnel presantly employed By the incumbenc and o be used
by the eompetitor. YJee id. 83 %1.305(B) (1). The inoumbent LBCs

argue that the TBLRIC msthod undersstimatas their costa and results
in prices that ars toe lovw., The incumbent LBCa maintzin that these

low prices would effsctively reqQuira them to pubsidize Cheir
competicors and thereby thresten the viabilivy of the LECS' own

businesesa.
TOr similar reasons., Che patitioners alco objact to thae FCC's



proxy rates. which arq ¢o D@ U8ed By che atatd commiimicne if cthey
tlect nNot to empley the TELRIC Methad eg gsee pricas. See id,
S558 $1.503(b) (2), s1,s13, $1.70S(a){2), 51.707. 7Tha incumbent
LECs argua that these proxy rstes do not aceurately reflect Cheir
costs and are arcificially low. In additien to tih<d rules regarding
TELRIC and the proxy rates, the petitioners obj-ct to several other
:Ss I:ﬂ“%;;*°ﬂl that percain to the prieing of intrzatate telephene
vicCe.

{5)The state utilities commissions caks igsué vich cha
“deaveraging® rule reQuiring them €0 establish diffurant rates in
at least three different geographic arveas within <ach state. Ses
id. §8851.507(f). Many of the incumbent L2Cs 3lso ch=llenge the
FCC's wholesale rate rules, asssrting that the FCC's mandaced
methed for calculating these races, as well a9 its interim
wholesale rates, result im rates that are also too lov snd threaten
the incumbent LECs' viabilicy. See id. 3$88831,.807. 51.609,

si.611.,

Some of the petitioners also seek to stay the FCC'S so-called
“pick and choose” tule, id. 88 351.809, with which thy PCC purports
to implement 88 152(L) of the Act. gsection 232(i) requires an LIC
to make availabla any iatercoanection, service, or n.cwork elument
concained in an appreved agreement to whiagh it 13 3 party to any
other talesemmunications carrisr upon the same “tezms and
conditions® as those provided in the agreement. Hexu again, price
Becomas & key Lasus., Wham the FCC promulgated itw rule, it
axpandsd the statutery language of $8 3351(4) to includa “rates,
terms, and conditions.” Id. 8% §).80% (emphasis z2ddcd). The
paticicnars® objecticn is that the rules would pexwit the carriecs
sesking encry into & local market to "pick and choos«" the lowest.
priced individual elements and services they nacd from among all of
the prior approved agreements betwveen that LEC and othor carriers,
caking one element and its price from one sgreement and another
alement and its price frem a diffezent approved :grsiment.
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Mossover, ({f an LEC and Carries A, for exampla, r<.ch an approved

- agreement, and chen the L2C and & subgequent éntrenct, Carrier B,

agres in their agreament =o a lower price for sna of the sl¢ments
or services provided fer in the LEC's agreemunc with Carrier A,
Carvier A will be able to demand that its agreosm:nc Y2 modified to
reflect the lower cost nemgeotiated in the agreomanc with Carrier B.
Consequently, the petitioners assert that the congrassionel
preference for negotiated agreements would ba un2armined because an
Agresement would never be finally binding, and thka whole methodelegy
for negoctiaced and arbicraced agreements would ba thoreby
destabilised.

I1.

We consider the following four facters in d-cgzmining whethar
A stay is warrented: (1) che likelihood that & parcy ceeking the
stay will prevail on the meritas of the appeal: (2) the likelihood
that the moving party will be irrveparably harmed sisent a stay: (3)
the prospect that others will be harmed if the court grants c;.

stay; and {4) che public incteresst in granting che cc2y, See
Arkansas Peace Ctr. v. Dep‘'t of Pollutien Concrel. 992 F.2d 148,
147 (sth Ciz. 1993), cert. denind, 114 8. C5. 1357 (1994);
Wisconsin Gas Co. v. F.B.R.C., 7%8 7.2d 669, 673-7¢ (D.C. Cir.
1985), cert. denisd, 476 U.9. 1114 (1986). ApPplying chass factors
to tha case at hand leads us to conelude that a wtiy pending final
review of tha FCC'e pricing and *pick and choos." wulasg ia

juscified.
A,

In evaluating the likelihood of the petitioncrs’' success on
appeal, we note that the petitioners “need not Jstublish an
absoluts certainty of success.® DPopulation Inst. v. NMcPharson, 797
F.id 1062, 1078 (D C. Cir. 1986). 1Instead, as the iccual terms of
the teset indicate, the petitioners must shov thit chay arv *likely*
te succeed on the merits. Here, the petitionery :llcge primarily
that the POC exceeded its jurisdiction by imposing rztisnal pricing
tules for what is sssentially local sarvice. Thay nrgus that the
text and ths structure of the Act give the States, not the PCC,
authority over the pricing of incrasctage telephon. sorvice. After
avaluating tha coatentions of all of the interwdted pucties, we
believe chat the petitioners present a gtreang srouucnt that is
sufficiont to satisfy the [izst prong.

Historically, the state commigsions have ditoruined the rates
for intrastate communications services. 8ee Communications Act of
1934, 38 2(b), 47 U.8.C. 88 152(b) (19%4), Subdiecion 2%2(d),
wvhich indicates that stats commissions have the authority to
determine "just and reasonabls races" necessary co implement the
local competition provisions of the Act, appeary consletent with
that past practice. This subsection, eatitled “Driciag standards.*
makes no mentiom of POC rules on pricing. Meoreovs:s, uubsaection
283 (c) (3) directe stats commiassions to ‘astablich zny vates for
interconnection, sexrvices, or network elemants &ccording te

subgection (d) of this section." Again, no radiciace is made to
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FCC rsgulationo regarding races. By contrasr, uhard Congraas
intended for the state commigeiens to follow PCC rulsa in
arbitvatiens, it expressly said sa. In subseection 252(c)(1l}. the
Act requires state commissions te ensurs chat thiir resolucions of
arbitrated disputes comply with both section 251 and with the
regulations tha: the FCC is specifically authorisad to igsue under
section 251. But nowhere in section 251 is tho FCC specifically
authorized t& issue rules on priecing. The sectieons of the Act thae
dirsctly authorisa the scate commissions =0 sytablich prices are
devoid of any command requiring the scate commissions to cemply
with FCC pricing rules (ox. for that mattsy, authorizing the PCC to
issue any prieing rules). This absence indicatss a likelihood thac
Congress intended to grant the state commiseions the authority over
pricing of l0Cal telephone service, eiCher by upproving oy
disapproving the agreements negotiated by tha pirciss, or, whon the
parties cannot agree, through eompulsory arbitrztion, thereby
preserving what historically has baen the Stztes’ vola,

We are mindful of tha PCC'a contrary imta¥pz.tzrion of the
Aet. The FCC asserta that subsection 231(d) (1), when read togother
with subseetion 232(c) (1), authorizes ths FCC vo ast.blish rules
regarding pricing. 9Subsectien 251(4! (1) directs tha PCC to
complets the pPremulgation of regulations pursusn® to its dutims
undar saction 381 by August 8, 199¢. The FCC cluo urges us to read
the geneval provisions of subsection 251(c) togwthoy with
subsection 252(d) (the prieing standards) and concluda vhat these
po:eion. of the Act supply the FCC with tho povur to issue pricing
rilas.

Ve recognize that courts must give dafarenca ko an agency's
Teascnable interpretation of an unclear statute. £3« Chevroa
U.S.A., Ine. v. Natural Resources Defense Council. «$7 U.9. 1137,
843-45 (1984). 1In this csse, however, we belicve that Lthe
petitioners have a better than even chance of convinelng the court

that the PCC's pricing rules conflict with the nliin meaning of the
Act, in which case the court would not be bound by Chavron
deference and would be entitled to oveartura tho gency's
interpretation. See id. at 042 ("If che intent of Congress is
clear, chat is the end of the mateer, for the ¢<oury, <4 well as the
agency, must give effect to the unambiguously uxpruccsd inceat of
Congress.”); id. at 844 (indicating that courto chould not give
centrolling waight teo lationa that are centv.ry to the
statute). In this, our first look at the issuw, wa ara skeptical
that cthe FCC's roundabout censtruction of the sgtitutd could
override what, at £irst Dluah, &pPears to D & Yachar clear and
dirset indication in subsections 252(e¢) (2) and 252(d) that ths
state comuissions should establish prices.

Marecvar, we have serious doubts that tha VCC's interpratation
of the Act conatitutes the straightforward or unumbiguous grant of
intrastats pricing authority to the FCC sufficiint to qualify as an
sxcsption te the provisions of subsection 2(b) of the
Communications Act of 193¢, 47 U.8.C. 58 152(b) (199¢). See
Louisians Pud. Serv. Comm's v, FCC, 476 U.8. 185, 3177 (1986),
Subsection 3(b) provides that "nething in this Ch:aprsy shall be
construed to apply or to give the [PCC] Jurisdiction with respect
to . . . charges, claseificactions, practices, 0orvicaa, facilities,
ar regulations for oxr in connection with intrustite comminicacions
gervice.” (7 U.8.C. 88 152(b) (1994). In Louisiuna, the Supreme
Court determined that in order vo overcoms subsdction 2(b)'s limits
on the PCC'e jurisdiction with respect to intrast.ts communications
service, Congress must ‘unaabigususly*® or “straightiorvardly*
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sither modily subsection 2(b) oF granc tra FCC xdditional

authoricy. 476 U.S. at 177 We acknowledge cthat portions of Che
Talecommunicacions Act of 1396 expressiy grant tha PCC aythority
over some aspects Of intrastats telsphons servics. Ses, e.¢., ¢7
U.S.C.A. 98 251(e) (West Supp. May 1996) (FCC authority regizding
numbering administration)  we have been unable, howaver, to find
such ‘an sxpress grant of authoriCy to the FCC ovel the pricing of

iatrastate teslephone servica, nor does thers JPPuAr CO be a
modification of subsection 2({b).!§) The combinztion of thesa
omissions indicates & sufficient likeliheod that ¢ha pacitioners
will sucesed on the mewits of their appeal. UWa. of course. remain
open to deing persuaded that tha PCC's read is chy correct one when
full briefing and argument on the merits have beun conecluded.

Because ve beslisve that the petitioners havs damonstrated that
they will likely succeed on tha merits of their zppeals based on
their a nt that, under the Act, the FCC i without jurisdiceion
to establish pricing requlations regarding intrastata tslephons
service, we think that it iz unnecessary at thii tima to addruss
the ramaining theoriss which the petitioners use to challenge the
legality of the PCC's pricing rules.

8.

Wicth respect to the likeliheod of irreparzble harm, the
petiticners initially assert that their interest in praductive
ongolng negetiacions and arbitraticns regarding ths implementation
of the Act will be irreparably harmed if the PCC'z pricing
regulactions are not stayed. They argus that ths compaticors
seeking entyy inte the loecal phene markets will refuse even to
consider prices that ars higher than the FCC's proxy rates and will
simply hold out for the g:oxy rates thac the Stitas will feel
obligated to impose in their arbitrations. In thi: manner. the
proxy ratés effectively establiash a price ceiling, 24 observation
recognised by the ¥CC itself, which inevitadbly ¢coniines and
restyicts the give and take characteristic of freq¢ negotiations and
arbitracions. The atate commissions speeificully srgue that che
FCC's pricing regulations effectively undermina their sutherity,



(8)In Cact, we are told that a provision which upacifically
modified gubsection 1(b) was expressly rejeczed by Congress befere
the bill was passed. See S. 652, 104th COng.. Lot Sess. SS101(c)
(1993} .

and if not stayed. the rules will disrupt the pridictability and
continuity of the existing regulatory syscem. The stats
commissions explain that the PCC pricing rules caocntially handeutt
their dimcretion in detarmining the just and goszencble rates in
arbitrations requived under subsectien 232(d) (1) .

In order te demcnstrats irrsparabdls harm, « purty must show
that the harm is certain and great and of such i{mminence that there
i8 a clear and present nead for equitable reliuZ. §$38 Packard
Blevator v. I.C.C., 782 r.3d 112, 115 (8ch Cir. 158§}, cerc.
denjed, 484 U.S. 823 (1997) (quoting Nisconain Gus, 788 P 2d ae
6§73-7¢). The FCC aspercs that the petitionars' allegaticns of
izreparable hazm are merely speculative and that there is no
certainty that its proxy rates will evar be aggliad to the
petitionars. We are persuaded, nowever, by the putitioners’
svidence that the negotiaticns preferred by tha Congress are
already Dreaking down dus to the competitors' dewire to hold out
for the 7CC's proxy racas. Mareover, given the time constraints
undeg tha Act, soma atate commissions have alreqdy I3lt obliged to
impoae the prexy rates in their arbicrations. Thiud experiances
indicate thae the FCC's pricing rules will derail currvent efforts
to negotiate and arbitrats agreements under the Act, 2nd the *pick
and choose® ruls will cperate to further undercut any agreemeats
that are actually negotiated eor arbitrated. The inaoility of the
incumbent LECs and the state commissions to effactivily negotiate
and arbitrace agreesments frue frem thae influence of the PCC's
pricing rules, 1nc1udin? tha "pick and choose® ruls, will

n

irropcrablr.injure the interests of the pecitioncrs. If the FCC's
rules are later struck down, it will be execremaly diffiocult for "e

pactias to abandon the influence of their previous sgreements that
were based on the naticnal pricing rules and to ¢screute the
atnosphere of f{ree negotistions that would have existed in the
abesence of the FCC's dictated presumptive pricus. Without & stay,
the oppertunity for effective private negotiations vill be
irratrievabdbly Io-e. We inicially beliave that this rcsult would be

contrary te Congressd's intent that these mattars Hu visolved
through negostiation and/er arbitracion.

The petitionars also argue cthat the PFCC's pricing rules will
foreq the incumbent LBCE to offer their ssrvicad vo requesting
carriers at prices that are bdelow aceusl costs, czucing the
incumbent LECs to incur {rteparable losses in customess, goodwill,
and revenue. The FCC ceatends cthat its pricing rulas. in
particular its proxy rates. are mersly an option lor che parties



