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STATE OF MICHIGAN
BEFORE THE PUBLIC SERVICE COMMISSION

NOTICE OF INTE .,.... THE COMPETITIVE
TELECOMMUNICATIONS ASSOCIATION (COMPTEl)

In the matter, on the Commission's own )
motion, to consider Ameritech Michigan's )
compliance with the competitive checklis .~u8 )

~ in Section 271 of the Telecommuni --.; \ F'''~~
~ Act of 1996. ~)
~ OCT 1 , 1996)
.&
ii

!
~

~
~

Case No. U-ll104

ceeding, and states as follows:

The Competitive Telecommunications Association ("CompTel"), through its attor-

the stated purpose of ·consulting with the FCC concerning Ameriteeh Michigan's compli-

On June 5, 1996, the Commission issued an order commencing this docket for1.

~
~

S
~

j neys Norman C. Witte and Hogan &. Hanson L.L.P., gives notice of its interest in this pro
!

J
!
l
Ii
I
<;
~ ance with the requirements of the competitive checklist [set forth in § 271 of the Federal

the Commission stated that "[i]nterested persons who [file their notice of interest after Sep-

t Telecommunications Act of 1996]." In its Order Setting Procedures dated August 28, 1996,
!
I
I.i

J
tember 18, 1996] will be permitted to participate upon filing a notice, but their participation

will be on a prospective basis; i.e. they will take the case as they fmd it."

2. CompTel is a national industry association representing the interests of com-

petitive telecommunications service providers, including many smaller carriers. Its members

include many companies that are providing service throughout Michigan. CompTeI is par-
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ticipating in several key sute regulatory proceedings that seek to develop local exchange

competition because of the interests of its members in becoming local service providers and

because of the potential impact of local competition on the long distance market. CompTe!

also has an interest in ensuring compliance by Ameritech with the requirements of § 271 of

the Telecommunications Act of 1996, 47 U.S.C. § 271 (1976).

WHEREFORE, CompTe! provides notice to the Commission and other interested

1parties of its interest in this docket and requests service of all papers or documents filed in

j
~ this proceeding.

Respectfully submitted,

ETITIVE TElECOMMUNICATIONS
CIATION

By: ~~~-H-~ooIIa----------
l'i():rmafJle'N1l1tte (P40546)

e Avenue, Tenth Floor
ing, 'c igan 48823·1712

(517) 485-0070
Facsimile: (517) 485-0187

And: Linda L. Oliver
HOGAN & HARTSON L.L. P.
555 Thirteenth Street, N.W.
Washington, D.C. 20004
(202) 637-6527
Facsimile: (202) 637·5910

Attorneys for CompTel

NOTICE OF INTEREST OF THE COMPETITIVE
TELECOMMUNICATIONS ASSOCIATION (COMPTEL)

PAGE 2
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CWCOUNSCL
""CHIE C F'RA5ER

£VERETT R. TREBIL.COCK
.JAMES R. O...VIS

DON"'L.C .... ""INES
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• ...1.10 ua"IEll IN OHIO
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Ms. Dorothy Wideman
Executive Secretary
Michigan Public Service Commission
6545 Mercantile Way
P. O. Box 30221
Lansing, MI 48909

Re: MPSC Case No. U-11104

Dear Ms. Wideman:

-
Enclosed for filing in the above-captioned matter, are an original and 15 copies of

Michigan Cable Telecommunications Association's Comments with Proof of Service for same.

Very truly yours,

Fraser Trebi;~oster, P.C.

Michael S. Ashton
MSA/csp
Encl.

cc: All Counsel of Record (w/Encl.)
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I. INTRODUCTION

On or about September 30, 1996, Arneritech Michigan filed an application for

approval of a Statement of Generally Available Terms and Conditions ("SGAT"). In filing

its application, Ameritech Michigan sought approval from the Michigan Public Service

Commission of its SGAT pursuant to Section 252(t) of the Telecommunications Act of 1996

("the federal Act"). Ameritech Michigan rued its application in the Commission's

competitive checklist case, MPSC Case No. U-ll 104.

In filing its application in the competitive checklist case, Ameritech whoUy ignored

the scheduling requirements established by the Commission. For example, Ameritech

Michigan failed to provide notice to the parties five business days prior to its filing. Also,

Ameritech Michigan failed to complete the necessary protective arrangements prior to its

flling. As a result, to date, the supposedly confidential infonnation which was filed by

Ameritech Michigan in support of its application has not been provided to the parties.

On October 4, 1996, AT&T and MCI filed papers with the Commission objecting to

the procedural defects in Ameritech Michigan's filing. In addition, on October II, 1996, the

Michigan Cable Telecommunications Association ("MCTA") ftled a motion formally

requesting the Commission to reject Ameritech' s application seeking approval of its SGAT

in this docket, re-docket the application for approval of the SGAT in another docket, and

allow all interested parties a reasonable opportunity to respond. To date, the Commission

has not formally acted upon the papers filed by AT&T, MCI and MCTA.

If the Commission were to require parties to file their comments to Ameritech

Michigan's application seeking approval of its SGAT in this docket within the 14 business

days as set forth in this Commission's earlier Order, despite the significant procedural
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violations committed by Arneritech in filing its application, then parties' comments would be

due on October 18, 1996. For the reasons stated in MCTA's earlier filed motion, which are

incorporated herein by reference, the Commission should not require parties to me comments

by Friday, October 18, 1996 and instead should reject Arneritech Michigan's filing in this

case, re-docket Ameritech Michigan's application and allow a reasonable time for parties to

respond to Ameritech Michigan's application after they have received all of the supposedly

confidential infonnation fLIed by Ameritech Michigan.

If, however, the Commission expects parties to respond by Friday, October 18, 1996,

MCTA fIles these preliminary comments. Obviously, MCTA cannot comment in depth

regarding this voluminous filing given the fact that the supposedly confidential infonnation

which supports the application has never been provided to MCTA. As a result, MCTA files

these limited comments reserving its right, if and when its motion is granted, to file more

detailed comments.

ll. ANALYSIS

A. As Set Forth In Greater Detail In MCTA's Earlier Motion, Approval Of
The SGAT Is Inappropriate In The Competitive Checklist Case

In addition to failing to comply with the procedures set forth by the Commission in

the competitive checklist case, Ameritech Michigan's application seeking approval of its

SOAT is not properly part of this competitive checklist case because approval of such an

application is not a checklist item and an approved SOAT would be relevant to a

detennination of compliance with the competitive checklist case only under unique

circumstances which have not yet, and may never, arise. As a result, Arneritech Michigan's

application seeking an approval of its SOAT in this case should be re-docketed in another

case.

2
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1. Approval Of Ameritech 's Application Should Not Be Heard In This
Docket Because It Is Not A Competitive Checklist Item

In flling its application, Ameritech Michigan is seeking affumative relief from this

Commission. Specifically, Ameritech Michigan is seeking approval of its SGAT pursuant

to Section 252(f) of the Telecommunications Act of 1996, which states:

"(f) Statements of Generally Available Tenns.--

(1) In general.--A Bell operating company may prepare
and flle with a State commission a statement of the tenns and
conditions that such company generally offers within that State
to comply with the requirements of section 251 and the
regulations thereunder and the standards applicable under this
section.

(2) State commission review.--A State commission may
not approve such statement unless such statement complies with
subsection (d) of this section and section 251 and the
regulations thereunder. Except as provided in section 253,
nothing in this section shall prohibit a State commission from
establishing or enforcing other requirements of State law in its
review of such statement, including requiring compliance with
intrastate telecommunications service quality standards 'or
requirements.

(3) Schedule for review .--The State commission to which
a statement is submitted shall, not later than 60 days after the
date of such submission--

(A) complete the review of such statement under
paragraph (2) (including any reconsideration thereof),
unless the submitting carrier agrees to an extension of
the period for such review; or

(B) permit such statement to take effect.

(4) Authority to continue review.--Paragraph (3) shall
not preclude the State commission from continuing to review a
statement that has been permitted to take effect under
subparagraph (B) of such paragraph or from approving or
disapproving such statement under paragraph (2)."

3
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Section 252(0 specifically allows the Commission a minimum of 60 days to review the

reasonableness of a statement. If the review is not completed within 60 days. then the

statement becomes effective only until the Commission's review is completed.

In filing its application in the competitive checklist case, Ameritech Michigan ignores

the fact that approval of a SGAT pursuant to Section 252(f) is not a checklist item under

Section 271 (c)(2)(B). Therefore, there is no reason to consider Ameritech Michigan's request

for approval under Section 252(f) in a docket established to determine if Ameritech Michigan

has met the competitive checklist criteria set forth in Section 271(c)(2)(B). Consideration of

whether the terms of a SGAT are just and reasonable under Section 252(f) should be decided

in a separate docket. where parties will be able to more fully address the reasonableness of

the proposal.

2. Only In Unique Circumstances Which Have Nor Yet Arisen Would An
Approved SGAT Be Relevant To Determine Compliance With The
Competitive Checklist

If providers have sought to interconnect with Arneritech Michigan as described in

Section 271 (c)(l)(A) of the federal Act, then any approval of this SGAT will have no bearing

on whether Arneritech has satisfied the competitive checklist items set forth in Section

271 (c)(2)(8). Only in the limited circumstances where no provider has sought such

interconnection with Ameritech Michigan, mayan approved SGAT be used to determine if

Ameritech Michigan has complied with each competitive checklist item. Section 27l(c)(2)(A)

of the federal Act states:

"(2) Specific interconnection requirements.-·

(A) Agreement required.--A Bell operating company
meets the requirements of this paragraph if, within the State for
which the authorization is sought··

4
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(i) (1) such company is providing access and
interconnection pursuant to one or more agreements
described in paragraph (l)(A), or

(IT) such company is generally offering access
and interconnection pursuant to a statement described in
paragraph (l)(B) [Le., SGATl, and

(ti) such access and interconnection meets the
requirements of subparagraph (B) of this paragraph [i.e.
Section 271(c)(2)(B) - the competitive checklist] ."
(Emphasis added.)

The general statement described in (1 )(B) or the SGAT, which is referred to above, may be

used only if no providers have sought interconnection as described in Section 271(c)(1)(A).

Section 271 (c)(1)(B), in relevant part, states:

"Failure to request access. -- A Bell operating company meets
the requirements of this subparagraph if, after 10 months after
the date of enactment of the Telecommunications Act of 1996,
no such provider has requested the access and interconnection
described in subparagraph (A) before the date which is 3
months before the date the company makes its application under
subsection (d)(l), and a statement of the tenns and conditions
that the company generally offers to provide such access and
interconnection has been approved or pennitted to take effect by
the State commission under section 252(f)."

At this time, this section is inapplicable because I0 months have not elapsed from the

enactment of the federal Act, which occurred on February 8, 1996. Even after this 10 month

period elapses, this section may apply only if no "provider has requested the access and

interconnection described in [Section 271(c)(1)(A))." If a provider does, in fact, seek such

interconnection with Ameritech Michigan, then the SGAT will have no bearing on the

competitive checklist case.

5
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B. The Pricing Terms or The SGAT Fail To Comply With Applicable Law

MCTA and the other parties to this proceeding have never received the confidential

infonnation flIed by Ameritech Michigan in support of its pricing set forth in its SGAT. In

any event, Ameritech Michigan's application makes it abundantly clear that its pricing is

based on the First Report and Order released by the FCC on August 8, 1996. Recently, the

United States Court of Appeals for the 8th Circuit has stayed the enforcement of these pricing

rules. (See, Attachment A.) Thus, the pricing standards used by Ameritech Michigan are,

at least for now, ineffective, and Ameritech Michigan is, at a minimum, required to me an

amended application setting forth prices which meet the applicable Michigan law. I

C. The Proposed Pole Rate Is Far Too High

Without filing any supporting workpaper, Ameritech Michigan proposed a pole

attachment rate of S1.97. This rate is far too high given the fact that Michigan recently

adopted the FCC pole rate methodology when it amended the Michigan Telecommunications

Act.2 Using the FCC pole rate methodology, Robert Townsend in MPSC Case Nos.

U-10741, U-I0816 and U-10831, detennined that the correct rate for Ameritech was 51.28

per pole per year. (See, Attachment B, which is Exhibit 45b from MPSC Case Nos. U-

10741 et. al.) Ameritech Michigan's unsupported 51.97 rate must be rejected and the S1.28

rate should be adopted.

lAs this Commission has stated in its September 12, 1996 Order in MPSC Case Nos.
U-1OS60, U-HI55 &U-l11S6, the FCC TELRIC pricing standard includes common costs
which are excluded under the Michigan-approved pricing methodology.

2See Section 361 of the MTA; MCL 484.2361; MSA 22.1469(361).

6
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m. CONCLUSION

For the reasons more specifically identified in its earlier fLled motion, Ameritech

Michigan's application seeking approval of its SGAT must be rejected. Ameritech Michigan

failed to comply with the procedural requirements set fonh by the Commission in this case.

Funher, approval of an SGAT is not a checklist item. In fact, only under unique

circumstances which have not yet, and may never, occur would an approved SGAT have any

bearing whatsoever on whether Ameritech Michigan has satisfied the competitive checklist.

Given the failure of Ameritech Michigan to comply with the procedural requirements

of this case, and its failure to provide the panies with all the infonnation relied upon by

Ameritech Michigan, MCTA cannot possibly offer extensive comments. Yet, it is beyond

dispute that the pricing methodologies used by Ameritech Michigan in its application are

inappropriate because they have been stayed by the United States Coun of Appeals for the

8th Circuit. Thus, Ameritech Michigan, at a minimum, should be required to make a filing

consistent with the Michigan pricing methodologies. Finally, the pole attachment rate

contained in Ameritech Michigan's filing is unsupponed and excessive. Michigan clearly

adopted the FCC pole rate methodology for telecommunications providers when the

Legislature amended the MTA. The correct pole attachment rate for Ameritech is $1.28 per

pole per year and not the onerous rate proposed by Ameritech Michigan.

IV. RELIEF REQUESTED

WHEREFORE, the Michigan Cable Telecommunications Association respectfully

requests that this Commission: I) reject the filing of Ameritech Michigan's application for

approval of its Generally Available Tenns and Conditions filed in this docket; 2) re-docket

Ameritech Michigan's application in a separate case; 3) allow interested panies to respond

7
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to Arneritech Michigan's flling within 30 days after they have received the complete filing,

including the pUrpOned confidential material relied upon by Ameritech Michigan in suppon

of its application; and 4) adopt a pole attachment rate of $1.28 per pole per year.

Respectfully submitted,

Fraser Trebilcock Davis & Foster, P.C.
Attorneys for Michigan Cable
Telecommunications Association

By f)j ft #L-..
David E.S. Marvin (P26564)
Michael S. Ashton (P40474)

Business address:
1000 Michigan National Tower
Lansing, MI 48933
(517) 482-5800

Date: October 18, 1996
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p~oxy ran,e for lLn. porte u••4 1n the d.livery ot ~.ic
r••id••'ial and bu.int.' exchan9' ••rvtc•• a.t&bti:~~d Ln the 'CC'.
Ord.r Oft aeoonaidlra,ion. dat.~ '.pl~~ 21, l't'.
(•• ~h. ·pick end ahaO"- rule retere to 'lrat Report :nd Ord~r,



.,re.ment. ~lth othe~ c.l.e~unication ~&rriwr. 'waking to enClr
the loeal ~.rkec. Se. 14. SSSS :Sl(CI 11\. 2521&). If the ine~~.ne
LEe and the earrlar •••kin9 entry ar. unael. to r~Leh • negotiated
.gT••ment ••ith.~ p.r~y ~y petition the r ••pect~v2 .C.te utility
Qomm1••Lon to conduct & c~ul.ory arbitration of the open ~nd
41.puced i.au•• And arrive at an arbiczac_d .grQ.~.nt. s •• id.
S. ~SZ(D•. T~I tinal ag~••m.nt. wh.th.~ .rriv~d ~t th~ou,h
nl90tiac~on or arbitration. mu.e b. approved by ,h~ Dcatl
e~i•• ien. I~.•• 212(1) (11. cercain porciana ot the ACt al.o
r'QUire the rc~ to participaee in t~. Act'. i~leM~nt4tion. lee,
e·f·, 1el. "... 211 (0. (2), (d) (1), el" 212 fo) (5). The F'CC:'5
rtguJationl p.rtaining to the Act form the h*,rt ot the
controvtr.ie. at bar.

oa AUfU.t I, 1"'. the FCC: rel•••ed it. Fir~t ~pOTt and Order
in wkich it p~li.h.d it. ComMent. and fulQG re9~rdint the loeal
compacitiGn prcvi.iofta af the Act. Th. ,.tition~%3 in this
con.olidated proc.eding. contiatint. at the mame:t. ,rim.~ily of
incuMbent LIC. aDd atsce utility eOMml••i~n., &rgu~ thae tho rcc
..e ••••d 1C. au~ho~ity in prO~loat1ft1 th••e rUl~~. Wbile aeveral
of thl patitione~. obj.ct ~o tht rccl. regulacion~ in their
entirety, othert speeifically challenge tha rec'. rule. r.9.rd1~;
eh. pric•• thae aft incumb.nt ~c ~ay charge ~n 1ncoming competitor
tar intercoBDaac!Oft. unbundl.d acc••• to nQt~rk .lc~aftt•• and
e••ale of Le•••rvlee•.

C••pit. th. different approache•• it ia claMr that .11 of ehe
petition.rs ob,_c& pc1naL,.11y co ~n. ,ec'. ?~lcln9 r~l.. on.
OUOh rule i •• MaDd.t. frOM the tce thaC ecac. ~OMmi*,iona employ
the -tocal. .1....ftC long-nn is\cra''ecal eon" ('tILllXC:) meta04 to
oalculate the co.t. thaC .n lncUMDen~ ~I~ lncu~G 1ft m~k1n1 It.
faeilic1•• available to competitors. I •• Fir~t ~.port and Ord.r.
Appendix I-Final lula••••• 51.S0S, '1.505. Att_r~pplying the
TI~IC ~Chad and &~~1v1~9 at & co.t fi,ure. th. ~~.t~ coma1.sion,.
acting a. l~b1tr.tor.. ftu.t then d.termlne tha ,ric. that An

ifteQ~at LIC may chart- ie. comp'Cieora, ba,.d ¢~ th~ TIL_Ie
4r1ven ao't.f!~" ••• id.

Mafty of 'h. ln~.ftt Lie. Obj.at to ebe ~~IC: mecho. for ;wo
r.a.OftI. ,tr.a. 11 de•• no~ ~oft.idar th.ir ·hiaco~~c:l· or
-.mbedded- coet. fOOl~' thae ~n incu.-enc i~curr~d id the pa.t) In
calcul.,ing eh. eo.' f1~r. to b. u••d to d.ea~1rt~ ~he race.. •••
1•. sa 51.saSCd' (1) .•'.ond. Lt r.quir•• e~at ~ incumD.ac LlC',
coat be MI.eur•• a. if the in~mDent ~e~e ~Ilnl th. mo.e .fticieat
tal'eoMMUftlaation. t.ehaalogy ~urr.ntly av.~l.bl.. =~ardll" af
the teehao1orr pre••nely ~loyed Dy ~he ineuMb.ne .nd '0 b. u•••
by !~ .",,'~t.r. Sea id. IJ S~.IOI(bl (1'. Th. inoumbtnc ~C.
arf'&' _MC ~U nr..le Mech04 u.nd.r••U .... t •• th.i~ coaca aJWI ...."'loc.
, .. pria•• tha~ aI" too low. 'M\e £.naulllbent LlC. ~lDC:'i" 'Me the••
low price. would .ff.ctiv.ly r'~1r. theM ;0 oubwid!:a cheir
casp.eicar. an4 thereby thr••cln the ViAbility ot cnv ~IC" own
buline.....

FOr .~l.r rea.on•• ea. pet1tlonerl alco obj~e~ to tho 'cell



p~o~y ~at•• , whleh are co ~. u••d ev ~h. ~~.~. COmmi~.40ft8 il ~h.y

elect nee to employ the TILRIC meth04 to ••~ p:~cas. See 1~.
SSS' 51,503 (bl (21, 51.513, 11- 7051&)(2), 51.70'7. 1"h~ incl.U'llbent
~Ie. a~~. that th••• proxy ~.te. do not &OGwrce~ly refl.c~ tn'i~
co.t. and are a~tit1ai&11y low. In add~tion to th~ r~l•• regarding
T&L~re and the prOXy rate., the p.t~tion.~. obj.ct to ••veral oen.~
FCC r.~.tiona that pertain to t~ pricing of i~~~~atat. telephone
servic•. (5)

(S)The acat. ~tilitie.~••iofta taka iDIU. vien ~~a

·deay.~..1nI· rul. ~equ1~lng 1ft•• eo ••taDli~b diff~r.nt r.~•• in
at l ...t tn~. d1ff.~c 9'Of~.,bLc ar••• ~ithin .~cb .tata. 5,.
id.••ll.IO'(!). Many of the lnCUMDtnt ~zel ~loo ch:1LtCft the
roe'. ~l•••l. rac. rul••, ••••rein' that the FCC'D ~an4at.d
~thod !o~ calculatin; thla. rat•• , II wel1 .~ it_ int.rl~
whol••al. rat•• , r ••u1t in ra,•• that are _1.0 too lou .a~ ~~r._teD

~ba incumbene LEe.' viADiliey. S•• L4. I"'I~.'O'. Sl .•0,.
U.Ul.

lOBe of the ,.t1tloft.~' alao •••k to .tay th. rec'l .o-oalltd
·pick aDd oAoo••- rul., 14, II Sl.'O', w!~h wftlah ~ha pee p~po~t.

to 1.,1...n~ " 252(lt of the Act. _.atiOR 2S2(i) r.quLr•• an La~
eo Ma.' ayail&b1. aay L.Ct~'oaA.c~lon, ••ryLe., o¥ n~~wor~ .l....c
COftCalDa. in aa aptr...' _".em.nt to Vft1eh it l~ ~ party eo any
oeft•• ,al••..-unleatioft. carrier upon ~bA .... ·t.:~. &Ad
cond1t1...- •• ,bo,e DroYl••~ ift tftA A,r.'Ment. Y.¥. a,.ln. p_ioe
e...... a kay L••va, Whaa the fce p~o~l,al'. It¥ rule, l'
aqanda. th••tal\l'.", laft9\&Af. of- II 252 (1) to inelud~ "ne...
tlrea, aftd coft4itioft'.· rd .•• la.'o, (e.,ha.1a :ddQd). Tha
pat1ciOfter.' obj.ction 1. that the rule would p••~it ~ ca~r1.~•
•••kLnt .nery 1ftco a loo.~ Rlrklt to ·piat and Cftoo».w the ~owe.l.

pne.cl 1"f.lvidual elt..I\U lad .."le•• th.y nQ~cl trCftl .... aU of
the p.to¥ .pp~Oytd a.~••ment. betw.en tAic Lie and ath~~ ca~rl.ra.
taking on. el.~nt &Ad it. prici tro~ one a,c••~.nt ~d another
.l•••ac and 1c. price lro. a diff.~.nt I"rovad ~gr~~~3nt.



Mo~.ov.~, 1£ .n ~KC and Carr1_C A, tOt .~mpt~, r<.ch &n apOToved
a,t.e~nt, ~ chen the LEC and a .ub.equent ~r.trtn~, Carrier B

J

agr.. 1a thet~ a,r.'~eftt eo a lower ;rlce for or.~ at ehe .ltmenci
or .ervia•• p~ovi~4 fo~ in the ~&C·. &gr.ee~nt ~itn Carrier A,
cattier A will D' able to d••and that it. a,r.am:nG b~ modLtl.~ eo
r.flec~ the lOW" coat n.,otiated in ~h. a9r.om~~~ ~itk Carrier 1.
Con••qutnely, che petitionerl ••••rt ehat the eor.9r~~.io".l
prefer.nce lor nerot1.ted a,re.ment, would ~Q un~~r~in.4 bec&u•• Qn
.9r••~.At would nev.r be finally binding, and ch~ ~hole metnocelQ9Y
tor ne,oti.ted and .r~icr.~ed agreement. ~ould b~ th.reby
ciutal:lililecs.

II.

We oon.id.r the tollowin, four f.eeor. in d.~~rminin, whether
• .cay ia warr.~t.dl (1) the likelihood th.c • ~rty c••Klng the
.c.y will prevail on the m.rits of tne Ipp.~l: (2) th~ likelihood
that ehe ~ovlft9 p.rty will b. i~.pa~••ly fta~= ~=••nc ~ a;ay; ()I
thl p~.p.et thee ocher. ~~11 be harmed it the ~ourt grant. tha

stay; as' (4) Che pUblic incar.at ~n ;~.ntin, tn. :C%y. Sae
Arkan••••••C. Ct~. v. gep't oe Poll~t10ft COntrol. "2 r.2d ~45.

14~ r.,~ C1r. 1"2), caft. denied, 114 S. Ct. 13;7 (1914),
W1aconaia 0•• eo. v. r.I.A.C., 7S1 '.24 "', '73-14 (D.C. C1r.
UIS), cut. ~nhd••" u.•. au (U..). Applyi,,; l:M.:» raotou
eo the c••e at haAd l.ad. u. co conol~4e that • wt~y ~.ndinv lift.l
revi•• ol tn. ree', pficin, and ·pick aftd cboo~_~ ~ul~. 1#
jun1tied.

.\.

In .val~'inf the likaliAood of the p.titio~cr.· .~cc••s on
.pp.al, we note ~b.t Ihe pet1t1on.~. In••4 not .~t~lish an
absolute oerealacyof .uee•••• • ,opul.~1oft lnoc. v. Mc'~.rlon, 7"
r.2d 1012, 10" (D.C. Ci~. 1"'). Inlt.ad, aa th. ~c~ull tarma of
~he ta•• ~ndl0.ce, chI p••la,on••s ~c ebOW tn.1: ~~y ar~ -likely·
to .uee,.d on ~e ~~it.. H.,e, che pecit10ae~~ ~ll.,. priMarily
that the roe exce.ded ita juri.diction bV lmpoling n~t1Oft&1 ~~lcing

rul.. fol' what it ...anUau,y local "rlia.. 'l'h..y :..:gue tMt tne
ttxe &nd the .truotu~. ot the Ac~ .L~ the Stae•• , no~ the rec,
auchor1ty over t~. pricin, of ~nc~.a~att t.llp~~ ;~rv1cI. Afe.r
eV.1U&t!D; ~na coatenciona of all of th. inttl'_.ted p~rti.a, we
b.Ueve tMt elM p.'tetanal" ' ....enc a ,cl'ont :¥'i.'Ul,,~nt tue L.
sufficient to ••t1.ty th. f1t.t p~,

H1.eo.1Gally, the atat. eOMMi••~ons baye c~t~~iDe4 ehe ric,.
eor intra.tae. comNYn1catiOft•••~c... ". Cammunic.tion. Act of
UU, .. 2 (ta), 4' a.'.c... 152 (tI) (UJ4). S\.Ib~..CCio" 152 (d) ,
vh1ch lftd1o.~e. t~.t ttat. coa-i••ioD. haye th. ~~t~o~tty to
de~'rMine -~uat and r,••onabl. rae••- n.c••••ry 'D i.pl...nt the
local COMP,titioa pEOvi.ion. of the ~ct, IJP'4r~ ~~n~l.t.nt wit~
that p&8t practice. Thi••ub••et1on, entttle4 u~riai~i .t&nd&~~•• •
m.k•• no Men,i.. ot Pee ru1•• on pric'"9' Nortove:, ~ub••ct1on
212Cc) (2) dir••e••tAt. e=--l••iona eo , ••t.bli~h ~ny ~ac•• fo~
int.~oonneo'Lon, ••rvic.e, ow ".'work .1'Men~. ~~c~~c~n, ~o



H

rcr: I'e.~l.t!ono t'~.rliintl I'al;". ,ay contI'6'P', uh~r4 Co)ngr•• ,
intendad to. t~ .Cate commi.elan, to follow vee ru148 in
arbitration., it a.pre••ly .aid '0. In 'ubs.ctien 2521c) (11, the
~c: requir•••tate eO~i••ie". to .n.ure tb&t th~~t re'Ol~tion. o£
.~b'tl'.ted 41.puta. co~ly w1Ch both .actLo~ 251 .nd with tha
re,ul.tion, that the ,~~ i. specifically luthori:~d to iaaue unCer
••c~~on 251. lut Dovh.~. 1n .eation 251 i, cno FCC specifically
auchoriled to i"ut rul•• on priesng. The Ilction. of th, Act Chat
dire~tly ,uS~o~~ •• the .tata co~i••ion. :0 awtab11:h pr~aa. ar.
davoid of any command re~irin9 the acat. cOmMi~oiQnc to comply
w~th FCC pricing rulaa 10•• for that matt.,. 4uthoristn, tht pee to
i.sue any pricing rulea). Thi. ,b.tnce iDdic.~•• a l1kt11hood that
COD9~'" intended to ,raot tn••catt comm~"10r.G thk .utho~ity ov_r
pr1~iDl of local e•••pnan••e~vie.. .iCher by ~~~rovinl O~

d1 ••pprov1n. t~••gr.~nc. n'Iotiated by the p~rtia., or. ynon the
p.rti•• canaot .gca.. 'hro~fb compul.ory a~b~tr~~ion, thereby
pre.ervin, what hiator1cally h'a b••n the St.t•• ' ~olQ •

.. e~. sSnd'ul ot the rec'. contrary iftt~~~_t~~ionof the
Act. The FCC ••••rt. that .~••ct1Oft 251(d) (1), ~4w4 read togother
with .~'••t1OA 212(~) (11, autho~i&" the FCC ~o .At~bli.n ~ulw.

re,.rdin, pricinv. 'ub.tetle~ 251(41 (1) d1~.c~~ th. FCC to
compl.tl the p.0MU1,aeion of r~lacion. pur8u~~ CO ica duc!••
und8r ••etioA 211 by~t I. 111.. Th. tee ;l~o uft•• u. to read
the t.ne,al prov\.~one of .ubsectlon 211(c) t~.chQt wit~
.ub8.etloD 252(4) (t~. ,rieing .eandard.) and conclud. that the ••
po~tion. of the Act .upply the rce with tho pou~r to i.au. priciftV
~h•.

W. racOf"i•• eb.e court. mu.t ~iv. ~fer.n~~ ~~ ~n .,enoy'.
r.a.onable i"t.rprtt.tioft of &ft unc1e.r st.tut.. £._ Cb.vroa
U.S.A., %no. v. W.tural Re.curc•• D.fl~e Council. ~'1 U.'. 137.
143-41 (1,•• ). In tAi. C.", hovev.r. we b.l1Qv. thAt the
p.titioner. hav•• ~tt.r than Iven chance oi eonvi~e!n9 the court

~nac the PCC'. Ofleint rul•• eoftfli~t vitb the 91_~n ~••nin9 of th.
Act, in which c••• tne co~rt would not b. bound by Ch~yron

d.f.~.nc. and would be entitled to ovartufD thQ ~.ncY'a
1n~.r.p~.cat1eft. s.e 14. at 142 (-%f t~. iat.ftC oi Congr••• i.
Qle.~. Cha~ i. cae end of eb, Mltt.r, tor en. cour~. ~~ WIll .1 the
a,.nay. MUle fi•• affeat to tbt unANDLiUoua1y ~~~~~~=~4 inttAt ot
Contr•••• ·); id. at I •• (lndicating that court~ ~hou14 not givo
co~tYol1ing vai,~~ to ~latioft. chat art eeftt~_ry to the
Itacut.). In t~i•• ~ fir.t look ae tne i ••u., ~~ .r. tkept1cal
that t~ JCC'. r~ut oODlcrYCtion of the ac~tut~ could
o••cride WhIC, at f1r.~ Dl~.ft, appearl to De A f~~ha~ claar and
d1raot tndio.~ion 1n .ub••etiona 252(1) (2) and 252(d) that th.
ot.te OOMMi••1one ehou1d ••tabl!.h pWA••••

MoreOvar, .1 have ••riou. doubt. tbat the ~c~'~ incerpro~atioft

of the AC' coa.t!tut•• the .traifhtforw.rd o~ un~~i~uou. g~ant of
int~a'C&Ce p~ic1ng authority to th. ree .uttici~r.t to qualify " aft
exoeption eo cae prOYi.~.ft. 0' .ub.ectioft 2tbt ot th.
eemNUftlcatioaa Act of 1'~4. 4' u.s.e.•• ~5Z(~) (It'~). •..
Loui.lana ~. Sorv. c",'ft v. ree. ~7f U.S. lS5. l'? (It•• I .
• ubl.ation 2(b' Drovid•• that -nothing in chia Ch:pt~~ .hall b.
con.trued to apply or to five the (~el ~ur15diotioD with r••o.o&
co ... obarge" ela••1f1cac1one, pr.etlee•. DOrv~CO~, laol1itl'"
or r~&~~Oft. for oc 1a COftfteC~10ft vi,~ lfttc••t~t~ ~om-unio'~'oft•
•••viee.- ., ~ .•. e.•1 1121b) (1"4), In Loui.LMna, the .~pr•••
Court d.t.~aed t~t ta order to OV'r~~ .ubl~ction 2(b)'. limit.
on tn. pce'. ;u~i.dictlOD with r.lp,ct ~a intra~t~t~ commun1eation•
• ervice. Congr••• MUlt 'unaabiguou.ly· or ·ltrai~htiorw.~ly·



.1th.~ ~di'y .ub••cc~on 2(bl O~ granc c~. ,ee ~dd1tton~1

.~thor1cy.•,. U.S. at 177. W. acknowledge ~ha~ ~Ort.on. 0: the
~.1.c~ni~.C10n.Ace of 1'" .x»r••• Ly ;~ant C~A ~cc &~thcrity
ov.~ .om•••pecea of 1ntr••tac. t.lepnone '8rvi=~. S••.•. g .••,
U.S.C.A. II 251f.) (W.at '~pp. ~'V 1"'1 (FCC .uthor1ty ~..~~d1";
"~mDerL"••dmini.t~ac10nl. N. hav. b••n un.bl~, kc~~v.r, ~o find
~uch'aft txprt •• gY.nc ot .~chcrity to th~ tee ov.r thf pricing ot

iatr•• tat. t.l.phon•••rvie., not do•• th.re Qp~~.r to ~••
modification of .~••ction 2Cbl. II) ~. C~'D~tion 0' th.GO
c.i ••1oaa indioac•• a .uft4c1.n~ lik.1L~od th~t ~h~ ~.e1~10ntc,
will .~cc.ed on the m.eit. at th.ir app••l. ~Q, of ~ou~••. ~.m.L"
OpeD CO ~~ p.r.~.d.d that the roc', r.ad 1. ehw correct on. when
tul1 b~i.f1n9 and argument on the ~rit. have b.~ conol~d.d .

•eeaule w. b.li.ve taat the petitioner. hAv~ dQ~D.t~ac.d thae
ta.y w~ll ~~kelV 'ucceed on th. merit. ot th.ir ~pp.~l. b••ed en
their a~ftc chac, under tho Act, the ree i~ u1~ncut jurlad1cc~on
\0 ••~li.b pric1n; ~evulltion. r.,.~~ift' intr.wt~t~ talephon•
••rv1ce, •• tb~ftk that it i. unn.c••••ry at th1~ tim. to .Odr•••
the ~...1Din' ch.or~•• whieh the petition.r. uc. to e~11ongo the
legality of the PeC'. pr~c1ng rule•.

••
With r••pec~ to the 11k.1iheOd of L~.par&bl. h~rm, tn.

petiti0.ew. initially •••••• th.' their intereee in p~e4~ctlv,

ongoi., negotiacion. &~ arbitcatioD' r.,ardla9 th~ impl'~'Dtat1on
of the lat will be irr.p.~&bly ~arsed if the PCC'~ pricin9
r.gulation. a~ DOt .t.yed. They.~ that th~ c~titor.

1 ••kLng eftt~ inca the loeel pheae ••~kec. wil~ r.£~ae ev.a to
coaai4er prio•• that are hi9ftar than the FCC" p~~y ~at•• and will
ainply ~old ~c eor t~e proxy rat,. ~haC tae 't~t.M ytll f.el
ob11,at.d to i~I' 1n their Ir»itration.. In thi~ ~ftner. che
proxy r.~•••ffectively ••,abli.h • p~1ce ceiling. ~ o~••~va~ion
reoOfn1••d by the rce 1~.elf, which in.vi\a~ly coniin•• And
ra.twice. the ,i.e and take ch&~aet.~1.tlcot fr8~ n_gotiationa and
ar~it~.&'on.. The eeac. conM~••ion••peeifickl1y ~~gu. thee che
rcc'. p~icift9 regulation. effeotively und.~1n. ch~ir ~uchoricYI



",In ~.c~, we are tol~ that a p~OYi.io" which w,.eifieelly
mod1:1ea .~~.ec~1cft 3(bl was .xprt.,ly r.jlc:e~ by Contre•• be£or.
the bl11 waa p••••d. se. s. '5'. ~O.th Cong .. t,t Sea•. SS101(e)
(19") .

and if no' .,aye'. the rul•• will d1erupt tbe ~r.d1ct&bility and
continuaty of ~hl Ixi.t1n; regulatory .ylt... ~he ataCe
CCMMi••io~ explain tha' thl pce p~icin~ rul.~ ~~~~n~l&~ly handcu~r

th.!r di.crle1on in dltlrm1~~n, the ju.~ aftd ~~:~c~bL. rac•• ~n
a~b1tratioftl r.qui~.d unG'~ aub••Ot1on 2S2(0) (~).

1a o~d.~ to d,mQftltrate irr.parable harM, • ~~ty ~u.~ ahow
tha~ en. harm ia cercain and gr••• and o' ,u~h i"~in.ne. Chat thlrl
i. & clear an4 pre••nt n'.d for equitable r.li~~. ;~. pac~a~4
Ilev_Cor v. I.C;C., 182 '.24 11Z, 115 'Ieh C1r. l~Q'I. c.rt.
d.n~.d•••• O.S. 121 fl"" IquotinW W1.eon.1n C~•• ". '2d a~
613·'.). the .ec I •••re. tAac the plCitioner.' ~11Q91~1cn. of
lrr.pa~'bl. hars ar. Merely specull~lv. and thAt th.r. is no
certainty t~at ita proxy face. will Iver b. 6ppli~d to the
petitioner.. WI ar. p.r.~.Qed, however. by t~ p~c~tiQn.r.'
.y~d'AC' ~b.t cAe negot1at1one pr.~.rr'd by thQ Con9r••• ar.
alr••~y break1ng down 4u. eo the COMp.tiCor.' d'~ir. to hol~ ~t
for the rec'. proxy rae... MOreover. tiven the tis. con.craint.
uad.~ the ~t, tema It.'. comMle.1on. have alre.dy f~lt obl1,., to
impoaa the p~ rat•• 1~ their arbieracion.. Th.~~ expe~i.nc••
lnd1cat. tha~ the rce l

• priC1n9 tule, will derail curr.nt efferta
to nl,otiltt and arbitrate .gTee~.nt. uader the Act, ~nd the ·pick
and ehee•• - rull will operaCe to furch.r undercut ~ny a,reeMeAt.
that Ire actually ne,otiated or .rbit~ac.d. Th. inaoiliey of the
in~u~eac LIC••nd the .cace cO~1•• ioQ' Co .t!.ctiv~ly ne,otlac.
and arbitraee .;r••••nt. tr•• from the influoftee ot ~ha rec'.
pdcing rul••. 1neludin, the "pUk and ohoe.. • rulli, !,oIu't
irrlpar,bly injure tbe 1ne.~.t. of th. petlt10n6r.. If tbe .ee'.
rul•• ar. wter uzouc)e down. it wUl be I.trl.ely dHticulc: tOI' 'le
pa~~i.. to abandon the intluenoe of tbe1t previou. ~g~••~.nt. that
werl bAa.d on en. n.cional p~lo1ft1 rule. and to ~;cr.~c, tbe
at~.p"r. of tr•• ft.gotilc1onl that would have .~i~tod !n tAt
ab.tnc. ot chi rcc'. a10tated p~••umpt1vI pric~~. Without a .eay.
the oPpOrtunitr to~ Iffletivi privatI ft.,otiat~o~ vil1 ..
ir~.tf"V~Y o.t. w. initially b.li,vl thac: thi_ rc.ult would be

contrary t. Con9Ta•• " ~nt.nt that the•• ~te.wG ~J ~~~Glv.d

thcoUlh newo'i'Cion and/or arbitration.

Thl pltitioner. al.o aZfUI t~.c the ree'. pricing rule. will
tore. c~ ln~.nt Llel co of tel' t~.ir ••rvicaG to r~que.t~

earr1tr. at prle•• thlt are below aotual co.e., c~ucint chi
in~"en& ~C. to incuz ~rf.,.raDl. 10•••• in eu.come:., goodWill,
and rlVlnu.. 'be roc elattna. chat ita pricing rul•• , in
.a.'ieula~ ita proxy ~.~,•. are mer.~y an oF~ion (or ~h. pa~e1••


