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carriers to receive support from the fund while not contributing to it.40 BellSouth
proposed a double-cap approach, under which amounts available from the fund
for non-telecommunications services would be limited to a certain amount below
the overall education cap, and would be subject to a sunset provision.#
However, this amount could only be made available to eligible

telecommunications carriers.

Schools and libraries should not be required, as some parties argue, to
reopen existing contracts with their current telecommunications supplier on a
“fresh look” basis.#2 Many of these contracts have already been subjected to a
competitive bidding or a best rate process. Schools and libraries may choose to
renegotiate, but requiring them to do so would impose a burden on these
entities, and it would create chaos in the marketplace due to the number of bids
that would have to be entertained simultaneously. As the Minnesota
Independent Coalition points out, the Recommended Decision recognizes that
schools should not be required to abandon existing contracts.#* The Coalition

states that “this recognition should be clarified further by specifically exempting

40 See Internet Consumers at p. 7.

41 See BellSouth at p. 28.

42 See, e.g., Teleport at p. 8; The American Assn. of Community Colleges and
the Association of Community College Trustees at pp. 17-18.

4 See Minnesota Independent Coalition at p. 31; Recommended Decision at
para. 572.
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existing arrangements from the procedural requirements imposed on new
projects, including competitive bidding. . . "4

Regarding the Joint Board’s recommendation that carriers be funded for
the discount from the lowest corresponding price (“LCP”) to similarly-situated
non-residential customers for similar services, some parties suggest that, in a
truly competitive environment, an LCP requirement is not necessary.*> We agree
that the workings of the competitive marketplace obviate the need for such a
mechanism. Therefore, the Commission should not adopt the Joint Board’s
recommendation. However, if the Commission proceeds with the LCP
approach, it should not adopt proposals that would make it difficult, if not
impossible, to administer. For example, EDLINC proposes that the LCP be
calculated simply on the basis of volume, and that it not take into account factors
such as distance or the term of the contract.# The Commission should not adopt
this proposal. The LCP should be based on all factors that affect the cost of
service. These include, but are not limited to, volume; term of contract;
termination liability, if any; distance from the central office; whether the nearest

central office is capable of providing the service; and any differences in billing

arrangements.

4“4 Id.

45 See, e.g., BellSouth at p. 31; Vermont PSC at p. 18.
46 See EDLINC at pp. 6-9.
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The Commission should clarify the definition of geographic area for
purposes of calculating the LCP. NYNEX agrees with Pacific that requiring the
carrier to offer the same LCP throughout its entire service area -- regardless of
cost differences -- would be “irrational, and perhaps confiscatory.”4” Bell
Atlantic and NYNEX propose that the geographic area should be the area where

the customer orders service, which could be a school district, a county, or even

an entire state.

EDLINC proposes that if no similarly-situated customer is available for
comparison, the next lowest rate should apply.#® However, this would lead to a
downward spiral in prices that could not be sustained. We propose that, in the
event no similarly-situated customer could be found within the geographic
service area, a point should be chosen outside the geographic area which is as

similar as possible, in terms of density and geographic characteristics.

Some parties argue that the pre-discount price should be set at total
service long run incremental cost (“TSLRIC”).4° The Recommended Decision
explicitly rejected TSLRIC as a basis for determining the pre-discount rate,5° and
the Commission should affirm the Joint Board on this point. Adoption of a pre-
discount price other than a carrier’s existing or LCP price would be inconsistent

with Section 254(h)(1)(B) of the Act, which states that carriers should be

47 Pacific at p. 49.

48 See EDLINC at p. 9.

49 See, e.g., EDLINC at p. 7, MCl at p.17.
50 See Recommended Decision at para. 545.
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reimbursed for the discounts from “amounts charged for similar services to other

parties.”

The Commission may wish to impose an annual per-institution cap, as
suggested by AT&T.5! This would help forestall a rush by schools and libraries
to take advantage of the program before the overall annual cap is reached, and it
would minimize the provider’s need to engage in unrealistic pricing activities
and staffing demand. An alternative is to establish a cap on funds going to each
state, as proposed by The Alliance for Public Technology,52 which would

mitigate the concerns of states regarding equitable distribution.

VIII. The Commission Should Adhere To The Statutory Scheme
For Support To Rural Health Care Providers.

BellSouth argues that the Commission should concentrate its efforts in
establishing rules for support to rural health care providers that will implement

the specific provisions of the statute; 5

The statute specifies that, for a necessary service, the rate charged to the
health care provider in the rural area shall be comparable to the rate
charged for a similar service in urban areas. It is only the difference
between the rate charged to the health care provider and the rate charged

to other rural customers that may be supported by the universal service
fund.>¢

51 See AT&T at p. 21.

52 See APT at p. 3.

53 See Bell South at p.40.
54 See id. at p. 42.
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The Commission should not expand the support for health care providers
to subsidize network modernization in rural areas, to support provision of
facilities to connect rural areas to databases dozens or hundred of miles away, or
to subsidize specially constructed high-capacity facilities.5 It would be
inconsistent with the statutory requirements, and it would be poor public policy,

to subsidize large network upgrades with universal service funds.

Bell Atlantic and NYNEX agree with Pacific that the Commission should
not provide universal service funding for toll-free Internet access for rural health

care providers. As Pacific states in its comments:

To the extent the Commission would have telecommunications carriers
waive toll charges for a health care provider to reach the nearest Internet
Service Provider’s server, there is nothing in the statute that supports this
provision. All Section 254 requires with regard to health care is that they

pay rates that are no higher than the rates a carrier charges urban
providers6

Other proposals also go beyond the intent of the statute. For instance, the

District of Columbia states that;

To determine which health care providers are eligible for universal
services support, the commission should employ a scheme similar to that
recommended by the Joint Board for schools and libraries. Similar to the
schools and libraries, the criteria for eligibility, and the amount of

universal service support, given health care providers should be based on
need rather than on location.’”

55 See Bell Atlantic at p. 19.
56 See Pacific Telesis at p. 57.
57 See District of Columbia PSC at p. 3.
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This would also go well beyond the terms of Section 254. Bell Atlantic and
NYNEX fully support the intent of Congress to provide universal service support
to rural health care providers. However, this support must be provided within

the confines of the statute.



IX. Conclusion

26

The comments that were filed in this proceeding illustrate the danger of

going beyond the Commission's statutory authority and creating an excessively

large universal service fund that will burden telecommunications users. The

Commission should adopt the Bell Atlantic and NYNEX proposals for narrowly

tailored universal service funding mechanisms.

Edward D. Young, III
Betsy L. Anderson
Of Counsel

Dated: January 10, 1997
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Comparison of RBOC Funding Levels from BCM2 and Hatfield
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