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TOWER ASSOCIATES d/b/a

WTAS TV43
WAUKESHA, WISCONSIN

INTRODUCTION

1. These comments are filed in response to the
commissions' sixth Further Notice of Proposed Rule
Making in this proceeding (FCC 96-317) released August
14, 1996.

2. Waukesha Tower Associates is a Wisconsin Limited
Partnership which owns and operates a single low power
television station in Waukesha, Wisconsin, with offices
at 12323 West Fairview Avenue, in Milwaukee, Wisconsin.
The station has been broadcasting since 1990. We are a
small business by any standard, either proposed or
adopted, by the Commission. We breathed a sigh of
relief when we found that the Telecommunications Act of
1996 contained language that on its face was designed
to reduce barriers to market entry in
telecommunications for small businesses and seemed to
instruct the Commission to take steps to ensure our
continued presence in the "ownership of
telecommunications services". (47U.S.C.257) This
comfort now seems totally misplaced. But why?

3. In the first week of October, during the 1996
presidential campaign, Vice President Gore attended a
fund raising event at the Hyatt Regency in Knoxville
Tennessee. In direct response to a question on the
Administration's position relative to auctioning
certain land mobile spectrum, the Vice President
replied with a pledge that no encumbered spectrum would
be sold at auction. In the case of the sixth NPRM, we
in the LPTV face a situation where the Commission
proposes to virtually give away LPTV encumbered
spectrum. Why should we be treated so differently from



the land mobile sector and why are we necessarily
second class?

4. It need not be this way. If the Commission must
continue its current path of allocating additional
spectrum (at least during the transition) to DTV
operators, it should do several things, all of which
are consistent with past practices (see PR Docket No.
93-144 RM-8117, RM-8030 RM-8029 and FIRST REPORT AND
ORDER, EIGHTH REPORT AND ORDER, AND SECOND FURTHER
NOTICE OF PROPOSED RULE MAKING released December 15,
1995, Section 65-79) regarding spectrum reallocation
migration and aggregation, but which seem to be
overlooked in this proceeding.

SUGGESTED SOLUTIONS

5. Protect Incumbents. We, the LPTV incumbents, are
virtually all small businesses. We do not have the
financial resources to contract for expensive analysis
to determine what is necessary to protect ourselves
from the interference which will inevitably affect many
of us. The only equitable way of providing protection
is to require that those operators who will pursue the
DTV opportunity provide protection to the LPTV
operators from harmful interference. This protection
must be provided to us in our present (incumbent)
channel allocation at our present power and coverage
areas. The most important element is that we be able
to retain our current channels. There are no "fully
comparable alternative frequencies" to which incumbents
can be relocated and even if there were, any such
attempted relocation would adversely affect incumbent's
operations with obvious consequences such as disruption
of viewer service and loss of the viewer's confidence
and goodwill, not to mention the devastating effect on
station revenues from advertising sales. We have
worked for years to obtain viewers on our stations.
Developing consistent viewer habits is difficult, time
consuming and expensive. We have born the losses, the
heartbreak, and the aggravation of bringing our
stations to profitability and to providing valuable
service to our viewers. We cannot disrupt all this
previous effort. In many cases, LPTV operators simply
could not survive the financial effects of relocation
to other spectrum so, defacto, they would be terminated
or fail after a few years of renewed operating losses.
This is clearly not in the public interest, nor would
it be consistent with the spirit and intent of Section
314 of the Communications Act which says in part:
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"No person engaged .•• in the
business of transmitting and/or
receiving ... communications ...
shall by purchase, lease,
construction or otherwise directly
or indirectly acquire own control
or operate any ... system if the
purpose is and or the effect
thereof may be to sUbstantially
lessen competition ...

Relocating LPTV operators from their present channel
positions would clearly lessen competition, in fact, it
would ruin an entire emerging and important industry.

6. Let the Marketplace Prevail. In the event that the
DTV operator in a given area determines that it cannot
or will not protect the LPTV incumbent, let the parties
determine how or whether relocation to another channel
should occur. These "other channels" would of course
have to be available. These voluntary discussions and
negotiations are important and the most expeditious way
of achieving the desired result with a minimum amount
of time loss, or use of Commission resources.
Voluntary negotiations and discussions for the most
part will result in equitable solutions for both the
LPTV incumbent and the DTV operator who seeks to
displace him or her. In those rare instances where
agreement could not be reached, the Commission could
enact a narrowly worded mandatory relocation policy to
be implemented only after the passage of an appropriate
period of time, for example one year. We believe that
it is important that the Commission recognize that
because of the voluntary nature of the discussions, a
DTV operator may choose to offer a premium payment to
the LPTV incumbent or offer superior facilities as an
incentive to the incumbent to move quickly.

7. In the event of a non voluntary relocation, require
the DTV operator to protect the LPTV operator by: a)
guaranteeing paYment of all costs and expenses of
relocating the incumbent to a comparable or better
facility; b) complete all activities necessary for
placing the new facilities into operation including
engineering and frequency coordination; c) build and
test the new facility. Any relocation of the LPTV
incumbent must be as seamless as possible so that there
is not significant disruption of the incumbent's
operations or viewership. This may, therefore, include
payments for advertising in media other than the LPTV
itself of the relocation to another channel.
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8. In order for this program to be successful,
however, the commission must freeze the granting of any
new LPTV and NTSC full power applications. The
Commission must recognize the importance of this
proceeding on all those affected but particularly the
LPTV operators. Granting any new licenses would
potentially increase the likelihood of more damage to
the LPTV incumbents.

CONCLUSION

9. The Commission must not permit the destruction of
the LPTV industry. In 1981 when you created the
opportunity for many of us to create the American Dream
of owning and operating successful small businesses, we
believed in, and relied on you. Many of us have
invested our life savings and years of work in pursuit
of this dream and made it reality. The Commission must
affirmatively act to protect all these small
businesses. We hope you will find a way to follow as
many of our suggestions as possible.

Respectfully submitted,

WAUKESHA TOWER ASSOCIATES
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