
r

In its November 1. 1996 order in Cue No. U-11138, 1he Commission was fa~ed with

similar issues in the arbitrated interconnection q,eement between Teo Detroit and Ameriteeh

Michilan. The Commission was persuaded that neither pany's final offer with regard to illdem-

nification constituted an acceptable term or condition for their interconnection agreement.

Further, the Commission was persuaded that it should not attempt to rewrite either party's

indc:r.nification offer. Therefore, it concluded that both m\Jst be rejected.

The Gommission finds that the indemnification and limitation of liability proposals sup-

parted hy the parLies in this proceedinj; are also unacccpta~le. Both offers could create pervel'~e

incCntivcs that will cause providers to overbuild their networlcs as a means of l'rl,)vi~in& security

aGainst service outages, even if the duplicative facilities would not be ~onomically efficient.

AdditiO:1al!y, the parties may be induced to compete for customers by offering them better

iuarl~tUS of pcrformMce than can be economical!)' justificd. Further, the indemnlfication and

limitation of lil\bilit)' provisions Inay discourage customers from sceki:1i to improve the quality

of ser\'ice offered to them by competing camc=rs. Finally, 'the CC'lmmission is persuaded that

provisi~m~· that may lead to discriminator)' concessions in favor of selected customers or agi\inst

disfavored providers are incompatible with the competiti\'e market 2Jld the purposes of the

MTA,

Because the Commission does not wish to deli)' the process of interconnection, it will

approve the agreement without the indemnification '"d limitation of liability prOVisions.
~

However. because some indemnification and limitation of Jillbility provisions arc needed to

n)ake the intcrconn~tion ".rument work erticienlly, the Commission directs the paTties to

resume ne~otiations on these issues and to resubmit proposlls to the Commission within 30
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days. If the panies arc able to -Iree on the indemnification and limitation of liabilit)' provi-

'ions, \hey should jointly submit them to the Con1mission. Otherwise, they should each submit

their best offer, keeping In mind that \heir offers must be more reasonable than the offcrs to dale

and must also be compatible WiLh Lhe purposes and policies of the PTA and the MTA.

SWlda~d5 of Perfprmance

In resolving Issue 7, which concerns standards of performance, the arbitration 1'11'\e1

fetognized that Ameriteeh Michigan and AT&T were able to reach allotment on the sta.'1~I'.!cs

of pe;forma."lcc that will be utiliz.cd and musurc.d in regard to netwark intt:rconneetion and the

rcsale of network components. Expressing hope that the parties would be able to resolve issues

regarding standaTd£ of performance in other &r~S includin& unbundled network components,

collocation, and rights-of-way I the P.rbitration panel deferred nlft1<in: determinations on these

iss~es in favor of having a re~o)ulion devclop~ by th~ implementation team within the

par..meters of the implementation plan, a.s proposed by AT&T.

)n it~ objections, Ameritcch Michigan argues that the arbitration panel erred by deferrir.g

performance standard issucs to the im1'lemenUllion tum. Amerilcch Micl:i&lltl also argues that

the arbitration panel erted by determining that the alternltive dispute resolmion process would

be Lhe proper (Of\lm for resolvins disputes concerning compliance with perforn:ance standards.

According to Amcritech MichiilJ'l, the arbiLration panel improperly elevated th: implemenl2.tior.

team from the tolcof generally providinE technical and ope."tional coordinalion betwccn the

parties to the rolc of developing and Ipplyin£ perronnanec benchmarKS. Ame.ritcch MichigPorl

tnsiSlS that the implementation team is ill-suited (or this Lask.
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Amcritech Michigan also insists that the pinel erred in adopting many of AT&1"s perform-

ance benchmarks. According to Ameritech Michi&an, due to the custom nature of network

clement provisionin" interval catel0ries will vary from order to order on the same element, and

will have to be negotiated. Furlher, Amcrilceh Michi&&n argues thal the panel erred in recom·

mending re.solution of perfonnancc standards through the dispute resolution process in Section

28.3 of the arbitration agrum~nt. According to Ameritech Michigan. a bellcr rc:soll;tion wO'Jld

permit a party aggrieved by a performance breach to brina an action in federal Di~trict Court or

to file a complaint with the Commission or the PCC.

The Commission is nOl persuaded that either party's fina1 offer in the area of performance

standards constitutes an accept.able provision for the interconnection agreemcnt. Amerit.e.ch

Mjchi~an and AT&T are major providcrs of tclecommunication services. Each is auressiyel)'

movins to cnter the other"s area of dominance and it can be r~onably anticipated that uc:h wi 11

aggressivel)' purslle the otht:r's custom~rs. Accordingly. the Commission foresees the likelihood

that standards of performance will I'll,>, an impor-.ant pa.rt in the relaticlnship between the parties,

For that reason, the Commission will not attempt to rewrite either paMy'S final offers re~a.rding

s~r.dat'ds of performance. Rather, because the Commission docs not wish to dela)! the proce~~

of intereonne.ction. it will approve the agreemeOl withom spe.cific ~Landards of pcrforma:lce.

The Commission rccocni7..es that such provisions will be needed to make the lnl.ereonncction

agre.ement work efficiently. Accordingly, Lhe Commission directs the pirtie$ to resume ncgClti.

ltions on these issues Ind to resubmit proposals within 30 days. If the parties arc able to Igr~

on sWldards of performa.ncc, they should submit them jointly. If the parties arc unable \0 ruell

agreement, the Commissiun finds thal the parlies should adopt provisions for performance stan·

Page 22
U·l1lSl. U·l11S2



dards that arc consistent with the standards for performance In th~ interconnection agreements

between Amentech MichJian and Brooks Fiber Communications of Michi,an. Inc., and TCa

Dctroit,'·

A'tcrnjU;yc: V'SPlltt Resol1J.1km

In Issue 4S. Ameriteth Michi,l" maintains that the arbitration panel improperly adopted

AT&T's proposed language for e.stablishin& &l'l alten\ative di~utt resolution mechanism.

According to Ameriteeh Michigan, A1'&T·s proposal in"olve~ a complex. nine-page arrange-

ment that is not required by law. Amcritcch Miehi&1n is parlicularly distressed that 8n

independent arbitrator, not the PCC nor the Commission, would be required by AT&T's

proj>O~2.l. Ameritech Michigan urges the Commission to rccoini7.e the ~pecjal expertise that

rcgl.llalory agencies have in these types of matters.

In Iss\.!:' 48, Amel"itech Michigan claims that the ubitration panel erred in adoptin2 AT&T's

proposcC 11',,!"lg'Jage, which provides that i~ the parties are unable to e,gree \lpon provisions in

their iriterconnection tariffs, then the di$pute resolution process should be tlsed to estAblish tariff

provisions. Specifically, Ameritech MiChitan ar&ues that AT&T's proposed langul\gc in S~tion

29.2 of the interconnection agreement should be rejected. According to Ameritech Michigan, if

there are dispuw with regard to tariffs, they should be resolved by the Commission, not a

private arbitrator.

The Commission finds that An1eritech Michigan's positions on Issues <45 and 48 should be

adopted. Creating an unnecessary layer in the disputc resolution proeeu. which would occur if

I~hc Commission approved the interconnection agretment~ for these comp&nies in its
November 26, 1996 order in Case No. U·11l7S and in its November 1, 1996 ord~r in Case
No. U·1l138, respectively_
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AT&T's proposed langulae for Section 28.3.2 of the arbitration lIreement were to be adopted,

delays the ultimate resolution of issues under the interconnection &arccment I1Id exposes the

parties to additional costs associated with the hinn& of an independent arbitrator.

Standard OUen

Issuc 10 concerns the arbitration panel's finding that Ameritech Michiaan should be required

to orier a combination entitled ·Unbundled Element Platform Without Operator Services Md

Dircctory Assistance- as a standud offering in the party's interconnection agreement. The

arbitration panel rccommended adoption of AT&T's proposed contract language ir. Section 9.3.4

and Schedulc 9.3.4 on this issue.

In its objection!;, Amcritech Michigan argues that the interconnection agreement should

allow Ameritcch Michigan to offer lhis combination via the "bona fide rt"Guesl" process.

According to Ameritcch Michigan, there are unresolved technical issues associated with the

\lnbun'lling of operator services and directory assistance. Indeed, Amerit~.ch Michigan insists

that o~hcr undisputed contract provision~ rel1ect an understanding that problems still need to be

worked O'Jt regarding thc routing and brandina or operator services and directory assistance.

Citing Section 10.10.2 of the lereement, Ameritcch Michigan points out that it is required to

provide selective routin: of operatur ~crviees and director)' a~~istance only 10 the exlenl that it is

technically feasible 10 do 10. Moreover, givcn that the Unbundled Element Platform Without

Operator Services and Directory Anisance. enl.ails selective routina and branc1ifll, Amc:ritech

MiehigaJ\ insists that il should not be required to mk1ce a standard offer on a "one ~ize fits all"

blSis. Rathc:r, Amcrjtech MichieAn maintains that the combination should be .\'aHable only

through a bona fide request, which will allow for the identificltion and resolution of the out-
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standin& technical issues. Pinally, Am~riteeh contends that, ~ven assuming that operator

services and directory assistance fOulinl or brandin& is technically feasible in all instances, the

technical routing or brandinJ; solution may vary from switch to switch, which will cause the co)!

of the combination to vary on a switeh-by-switch basi$. Because such I variance in costs

su~gcsts that the combination should not be provided as a standard offer, Ameriteeh Michigan

insists that its position that the combination should be available through a bona fide request is

the only reasonable alternative on this record.

The Commission finds that Am~ritech Michigan's position on bsue 10 should be adop:ea.

The arbitration panel rejected Amerit~h MichIgan position on this issue primarily because the

panel felt thal AmcriteGh Michigan had not demonstrated that the offering was nOl tcchnicaJly

feasible. However, as pointed Ollt by Arneritcch Michigan, the interconnection agreement con-

tains examples of the panies' shared understanding that there are unresolved technical issues. As

pointed out in its ohjections, Section 10.10.2 of the interconnection agr~ment and Section 8.9

of Schedule 9.S refleet the parties' undeTitandin£ that technical feasibility is a legitimate concern

in Ameritech Michigan's lbility to provide the combination. Moreover, the Commiuion is

concerned that the cost of the combination could "art on a Iwitch-by-swiLch b"-sis. Accord-

ingly, the Commission finds that the Unbundled Element Platform Without Operator Services

and Directory Assistance should be offered throu&h a buna fide request and not I~ a $t.a.ndard

of{erin~.

lioth panies proposed language Teaardin& the liability for payment of taxes. They were

unable to agree on Ule issue of liability for payment of taxes levied on gross receipts.
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The arbitration panel adopted AT&T's proposed taJc lanluaac, which provides for each

party to be responsible for an)' tax imposed on its Iross receipts. Ameritech Michisan objected

to this detennination. Accardina to Arncritcch MichigAn, AT&T's proposed Jangulle for

Section 30.7 of the interconnection arbitration agreement makes little sense and b economically

uutiona1. According to Amcritcch Michigan, AT&T's proposal could result in Ameritech

Michigan beina denied M opportunity to fully recover its costs.

The Commission finds that AmeriLe.Ch Michigan's proposed language for Section 30.7 of the

arbitration agreement is preferable to AT&T's langungc. In comparison, Ameritech Michigan's

propo~l appears to avoid the unfairness of AT&T's proposal. Moreover, Ameritech Michi-

gan's proposal seems more consistent with the PTA and principles of Michigl'n tax law. Section

252(d) of the FTA permit~ Amcrilech Michigan to recover all costs of providing services and

elements. The taxes paid by Ameritech Michigan are among the expenses that it is permitted to

fully recover. Accordingly, the Commission fjn~s that Ameri lech Michigan's p:oposed

la!'l~uagc for Section 30.7 should be adopted.

The arbiLrition p~net found that the inlerconnection l'irccment sho\lld incluu~ AT&'r's

proposed Section 30. ]1 that would prevent Ameritech Michi&an from enJ;aging in any SOrt of

advertising ornlarketina effort that would disclose that Ameritcch MichiCM is providing service

to A!.'&T or that AT&T is rese11int Anleriteeh Michiaal'l's servi~e.s. Accordin& to the arbitra·

tion panel, inclusion of this prohibition on advertisin& and marketin& would promoLe competi-

tion because Ameritech Michigan wuuld be barred from underminir.g effons to develop compe-

tition.
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Amcrltech Michilan argues that AT&T's proposed pub1iclty clause violates its First Amend-

ment right to tree speech. According to Ameritec:h Michigan. it is welt settled that truthful

commercial speech enjoys a wide dcgree or first Amendment protection and that restrictions on

such speech must directly advance a substantialgovtmmenLal interest by the least restrictive

means. Moreover. Ameritech Michigan araues that AT&T's proposal is simply unfair because

it l'Totects AT&T's ability to tclllhc public whatever it wanU a~out Amerilech Michigan's

performance under the agreement but denies Amcritech Michigan an opportunity tu respond.

The Commi5sion finds that AT&T's proposed publicity clause ~hoLllcJ not be adopted. Tl".e

Commission is not persuaded that the imposition of a prOhibition on the disscmination of truthful

information to the public is either a reasonable or an Il'propriate method to promote compeli-

tion. It is the express policy of this state to promote the dissemination of tr\lthful information te

th: public. Accordin~ly, placing In anific.:ial re~~riclion on Ameritech Michigan's advertising

and marketing efforts is nOl consistent with fair play or the operation of a compc::iLivc market-

pla;e. Therefore, the publicity clause proposed by AT&T should be rejccted.

Issue 5S consi~U of the arbitration pOl.nel·~ attempt to reliolve a variety of miscellane.ou~

issues. In each case, the disputed issues concern propo$ed contract Jar-auage aimed at address-

ing how disputes arising under the contract should be handled. The panel's recommendations

arc ·ummanz.ed at pages 79-80 of its decision.

Accordina to. Arncrilech Michiaan's objections, I n\lmbe.r ot lhe matters covered in Issue ~5

were resolved by the parties in their OCtuber 21, 1996 .&reemenl. These matters include

contract provisions 12.12.20), 12.12.3, 16.11. Schedule 9.2.3, and the definilion of NCABS" in
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Schedule 1.2. Additionally, neither of the parties exprcssc4 any ~bjections to the arbitration

panel's decisions rCludina Sections 12.8.S, 12.12.2(d), 12.12.3(f), 16.6, 16.15, Schedule

10.11.1, and the concepts of conduit, dispute resolution, and permanent number portability

contained in Schedule 1.2. Accordinsly. throulh Ilrecment or nonobjection, all but six of the

miscellaneous issues appear to have been resolved.

Ameriteeh Michigan objected to si,. of Ole p.1ncl's recommendations. TIle first issue

involves the bona flde request process established in Schedule 2.2, which would require Amen·

tech Michi~an to pro\'ide AT&T with a firm price proposal and an availability date for de.velop·

meT'lt of certain AT&T rc.quests for interconnection, network elements, or levels of quality

.within 60 days. Ameritech Michigan proposed a J20·day limit. Second, AmerileCh Michi&an

mainta:ns that the process for providing AT&T with a preliminuy analysis of any bona fide

J"Cqucst within 30 dl'ysof thc request should be conditioned to make an exceplion for "cxtraor~i-

nary circumstances. ~ Third, Ameritech Michigan mainl.ilins that Seelioll 16.13 of the contract

should ftllow it to provide AT&T with maps and records that have had confidential, proprietary

information ~re.Gacle.d" irom them. Fourth, Ameritcch Michigan argues that Section 16.3.1 of

the contract lihould not require notification "in writing· to parties having attachments on or in a

Structure that is about to be modified. fifth, Ameritech Michiglln objectS to the definition of the

terll~ ~ca~Mily" found in Schedule 1.2, which is related to access to stNcture issu~. Sixth.

Ameritcc~ Michigan maintains that the arbitration panel erred in adoplini AT&:r's proposed

detinitiorl of the term "afoitrator" found in Schedule 2 of the contract for the same reason set

forth in it~ objections to Issue 4S concernin: alternative dispute resolution.
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The Commission is persuaded that Ameritech Michill1l', third and fourth objections to the

misceJlaneou.s issues have merit. 'I'he Commission accepts Amerite.ch Michigan's wenion that

its m!ps, records, and additional information rclatina to its Itructurc may contain information

that is proprietary to Amcritech Michiaan's business or relates to attachments cf other parties

with access that could be subject to confidentiality requirements. Accordingly, the intereonnec-

tion agrecment should provide that Amcritech Michigan n,ay redact atl)' such information from a

map or record before providing it tu AT&'f 50 lon~ ali l\tn~riteeh Michilan Ilrees to make its

outside plt'ont engineers available to AT&T to clarify information about the mapl; and records.

Further, the Commission a:rees with Ameritcch Michilan that it n1ay nOt always be

possible to notify parties "in writing- that their attachment on or in a stnlcture is to be modifi~l.

Cenainly, wriuen notification migh~ not be possible in an emergency sitmnion. Therefore, the

Commission agrees with Ameritech Michi~,Ul that the notificatinn I"ru\liliion should be re"he.cl lu

delete the "in writingP requirement, wh:ch will allow Amerit~h Michigan to use other (orms of

communication to deliver the necessary modifiCation.

The Commission FINDS that:

&. Jurisdiction is pursuant to 19P] PA 179, as amended by 1995 PA 216, Mel 484.2101

c\ seq.; MSA 22.146~(101) et seq.; the Communication~ Act of 1934, u amended by the

Telecommunications Actor 1996,47 USC] 5] et ~eq.; ]969 PA 306, as amended, MeL 24.201

Cl seq.; MSA 3.50\.1(101) et seq.j and the Commission'. Rules ofPractice and Procedure, 1992

Mes, R -160.17101 et seq

b. The parties' finftl offers on thc issue~ of indemnificalion and 1imiLation of liability should

be rejected.
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c. The parties' final offers on the issue of ltanduds of performance should be rejected,

d. 'rhe agreements reached by the parties in their October 21, 1996 filil'l' ~hould be

adopted.

c. Except for the indemnification, limitation of liability, and standards of performance

provhions, the interconnection .arcement, as adopled by the arbitration panel and as modified

bj' this o:der I sho-.;ld be approved.

TH1'!R'I!FORE. rr IS ordered that:

A. The final offers of both panits on the jnues of indemnification. limitation of liability I

and ~t.indards of pcrform~nee arc rejected.

B. E.xcept for the indemnification, limitation of liability, and standards or performance pro-

visions, the interconnection agreement, as adopted by the arbitration panel and as modified by

this order I is approved.

C. A complete copy of the interconnection Igreement, as adopted by the arbitration panel

anc.! Ii) approved by the Commission, s~all be filed within ten days of the iuuance of this order,

n. "ht parties should submit proposals on the indemnification, limil.ation of liability, and

standards of performance iuues within 30 days,
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The Commission reserves jurisdiction and may issue further orders as necessary.

MICHIOAN PUBLIC SERVICE COMMISSION

(SEAL) .

Is/ John Gt Strand
Chairman

I dissent. as discussed in my
separate opinion.

lsi Jolo." C ShU
Commissioner

. Is! payid A SYMdz

Comn1issioner

By its ftction of November 26, 1996.

[$/ Dorothy Widemp,,,
Us Exe.;uuvc Se.;rctary
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STATE OF MICHIGAN"

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

•••••
In the matter of the petition of
AT&T COMMUNICATIONS OF MICltJGAN. INC.,
for arbitration to establish an interCQnn~tion

asreen1cnt with Ameritech MieN,.n.

)
)
)
)

------------------j
Cue No. U-1l1S1

In the matter ofth= petition of
A~fF.JUTECHMICIUGAN for arbitration
to establish an interconnection agreement with
AT&T Communications ofMiehlgan, Inc.

)
)
)
)
)

.
Case No. U·111S2

DISStNIC'S'G OrnnON OF COMMISSIONER JOHN C. SJlEA

(S\Jbmitted on November 26, 1996 concerning order issued on same date.)

For the reasons set COMh in my November I, 1996 Dissentina Opinion in Case No.

U·I I138,1 dissent.
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