
as January 19, 1996, Amerilcch Michigan was placed on notice that its cost studies were of

questionable validity.4 Despite being forewarned, Ameriteeh Michigan chose to base its ne~oli·

ation stance and arbitration positions on questionable data. Given the strict time limitations

specified in the FTA for arbitration proceedings, the Commission is persuaded the ari.>itration

panel acted properly in rejecting Ameriteeh MichIgan's September 24, 1996 attempt to

drastically reYlse its positions in this proceeding.S Accordingly, the Commission firycls that the

arbitlation panel acted pro!>Crly in refusing to consider Ameriteeh Michig(lJl's reformulated cost

studies.

Having properly rejected Amerituh Michigan's reformulated cost studies, the arbitration

panel was faced with adoption of one of the two positions advocated by the parties in their

September 17, 1996 filings. The panel opted for AT&T'£ price estimates, which were based on

cost information supplied by Amcritech Michigan that was adjusted by AT&T, instead of the

price estimates that were supported by Arncritech Michigan's discredited cost studies. In so

doir,g, the arbitration panel clearly indic.ted that AT&T's price estimates should be rclicd upon

as an interim measure. In reaching its conclusions, the arbitralion panel ot>served that the statu·

tory pricing requirements for local interconnection services are govemcd by state and federal

"In a proposal for d~ision issueU on lar.U<lry 19, i995 ;r, Cil\C No. U-!0850, an
administrative law judge found that porlions of Ameritech Michigan's TSLRIC studies were so
flawed that they should not provide the basis for establishment of rates for interconnection
arrangements between providers of basic local eltchange service.

sIndeed, as rccogn\7.ed by the arbitration panel, it would have been unfair to allow
Ameritech Michigan to unilaterally revise its positions on the issues without affording AT&T
additional time-to do likewise.
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Jaws that provide similar standards,' "hc FCC's approach" c:alJs for a portion of common costs

t.o be included in the pricing of interconnection items. Under Michigan law, untilla.nuary I,

1997 common costs arc not considered. [Sec Section 352 of the Michigan Telecommunications

Act, 1991 PA 179, as amended by 1995 PA 216, MCL 484.2101 et seq; MSA 22.1469(101)

et seq. (the Ml'A)]. However, because Section 352 of the MTA also provides that, effective

Ja.'1uary 1, 1997, prices shall be determined pursuant to ajust and reasor.able pricing standard

with regard to interconnection services, the only clearly defined difference between the £tate anc

federal methodologies will have a very limited effect on rates.

Moreover, the panel proposed that if the Commission's ultimate dctcrminations in Q\ses

Nos. U·1l155 a.'id U-II 1:'i6, or on Ameritech Michigan's Advice No. 2438(n), S~lppUTt ar.y

different pricing conclusions for scrvices addressed in this proceeding, such char.ges should be

incorporated into the interconnection agreement. Additionally, the arbitration panel made a

s:miJar recommendiltion with respect to any changes thilt r~sult from .the FCC or the Comm:s-

sion revisiting the topic of pricing of local interconnection services in the near future.

In light of the arbitration panel's recommendations, the Commission is not persuaded that

tr.e panel' s fin~ings violate state or federal law or unconstitutionally take Ameritech Michi~an' s

property without just compensation, Thc interim rates adopted by the arbitration pancl are its

bcst estimate of Amcritpch Michig~'s costs as determined by TSLRIC data. 0 The Commi~sion

seriously doubts Am,C!rilcch Mich'S;ln's claim that appro"al of the arbit:atinn ;"'and's decision

~he arbitration panel fo~nc that the only si£nifi~nt difference between the state and
federal methodologies in the pricing of local interconnection services involves the treatment of
common com.
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will jeopardize its financial integrity. Certainly, there is nothin& in this proceeding to support

that contention. AecordinclYt Amerit.eeh Michigan's objections to Issue 1 are rejected.

The only Issue 1 pricing concern raised by AT&T involves collocation prices. The arbitra-

lion panel determined that Ameriteeh Michigan's existing FCC tariff ntes for collocation should

be incorporcited into the interconnection agreement. AT&T maintains that its proposal for coHo-

cation prices was developed on the basis of Amcritech Michigan's acrulll cos~s of providing

collocation. According to AT&T, usc of the exi$ting interstate tariffed rates fOT collocation is

un~sonable beca.use those rtites were developed b)' the FCC through usc of i\ fully distributed

cost methodology that incorporates excessive overhead loadings. A'r&'1' stesscs Ihat the FCC

suspended Amentcell Michj~aJl'S most recent collocation tariffs beC<Hlse the J4tes appeared to be

exc¢ssive. In any event, ;\T&T uTt;es the Commission to specify that the TOlll:: that is Rdop:ed

should be applied only on an interim basis. Accordjn~ to AT&T, Amcritech Michigan's cos:s

of collo:ation should be SUbject to review, with the interim rates being replaced as soon as mo:c

competitive price.s arc determined through properly conducted cost studies.

Tr.e Commission finds that AT&T'~ objeclion to the use of Ameritech Michigan's existing

ill~crstate rates for eol1oi,;ation should be rejected. It makes little sense to adopt :l new ratc for

collocation when an existing wiffed rate exits for c.s.sentially the same service. Accordingly,

AT&T's objection to the collocation pricing issue is rejcct~.

Wjth regard to Issue 2, which involves a determination of the wholesale discount. applicable

to purchases by AT&T for resale to its retail customers, Ameritech MichigiU1 argues that the

aruilraUon panel's determination to adopt AT&T's proposed 25% discount is flawed. According

to Arncritcch Michigan, tl1e arbitration panel misunderstood Ameritech Michigan's method-
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ology, which it claims is superior to AT&T's unsupported' estimate. Indeed, stressing that

AT&T's initial position called for a discount in excess of 40%, Amerilech Michigan argues that

its rates should be adopted by the Commis~ion because they are supported by its avoided cost

study I not guesswork.

The Commission finds that the arbitration panel should not have adopt.ed AT&T's 2S%

wholesale discount rate.. In reaching its determination, the arbitration panel recosniIed that "the

most reliable discount probably lies somewhere between Amcritech's 13 % and AT&T's 41.1 %

based on its Avoided Cost Model," Decision of the Arbitration Panel, p. 26. The Commission

is persuaded that, after citing potential flaws in the i\pproaches taken by the p?.nies and in light

of the parties' adherence to extreme positions, the arbitration panel should have abandoned the

inflexible "baseball-style" arbitration selection process, which it was allowed to do purS\1zm to

the directives in the July 16, 1996 order in Case No, U-11134, in favor of a more acceptable

option on this issue. Indeed, in its First Report and Order,? the FCC p=oposed R wholes"J: fate

discount in the rangc of 17% to 2~%. Accordingly, implementulion uf a 25% dis;.:ount rate

constitutes adherence to a rate at the hjshe.~l end of the range of rates, despite evidence thatlhc

majority of the wholesale discount rates considered appropriate by the FCC 4.lClually fell between

18.74% and 21.11 %'.

?Firsl Report and Order, In the Matter of Jmplementation of the Local Com~lition
Provisions in the Telecommunications Act of 1996; Interconnection between Local Excha0ie
Carriers and Commercial Mobile Radio Service Providers, 61 Fed. Reg. 45476 (1996)
(codified in 47 CFR pts. I, 20, S1, and 90), stayed in part pending appeal in Iowa Utjljties

.BQwI " Federal Communications Carom, decided October )5, )996 (CA 8, Docket
No. 9G-3321 et at.).

'Fjrst Report nod Order,~, paragraph 933, page 470.
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TIle Commission fmds that it would be more appropriate to use a wholesale discount rate of

22 % in the interconnection agreement. A discount rale of 22 % is reasonable because it is

temporary and because it lies closer to wholesale discount rates that were previously detcrmined

in two states that e,l;.pJicitly applied Section 2S2(d)(3) of the FTA in reaching thcir dedsio:'ls.9

Accordingly, the Commission finds that the discount rate of 22 % is Rppropriatc and should be

incorporated into the interconnection agreement. 10

Finally, Issue 49 involves an effort by the parties to predetermine whether changes in the

C()~tr2:( p:ices should be applied retroaclively or prospeclivcly.l] Amcrilcch Michigan mges

adoption of contract language that would make price changes fully retroa:tive to the effective

date of the contract. On the other hi\:ld, AT&T proposes to reserve Cc'\ch parly's righ~ and

rem~ie~ with respect to the collection of rates or charges on a retroactive or prospective basis.

In its objections, Ameritech Michigan concedes that Congress a.,d the FCC have autho:ity

to direct whelher or not a subsC4uen: change should be a?plicd retroactlvcly or prosp~tively.

Accordingly, Amcritech Michigan insists that it is necessary tCl incorpofCl.te language in the

a:bitration agreement that determines whether prices will be applied retroilctively or prospcc-

tively in the event that the pricing rules are changed by R statute or an ordc~ that is silcnt on the

PScc para~raph 898 of the First Report and Order, SJJ.PLa, page 457, wherein the FCC
noted that the states of Georgia and Illinois derived average wholesale discounts of 18.74 %
and 20.07%, respectively.

IOAT&T also proposed use of volume discollnts, which were rejected by the arbitration
panel bued on its finding that volume discounts have no basis or re)alion~hip to po~sible

Rvoided costs. The Commission agrtes with this determination.

IIThis issue applies to two sections of the arbilTiltion agreement. Section 29.3 refers to
contract price changes that are "1ade to conform with a change in the J-°TA or the FCC's
p~cir.g rules. Scclion 29.5 specifically rdates to the replacement of interim prices by
permanent rates.
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subject. The Commission disagrees. There is no basis for" Ameritech Mlchigan's position that

new rales should always be applied retroactively to the effective date of the interconnection

agreement, whether established by legislative or regulatory action. Adoption of AT&T's

proposal with regard to the retroactivity of rate changes ensures the parties an opportunity to

address whether rates should be applied retroactively or prospectively at the time the rate change

is being determined. Aecordingly I the Commission finds that the arbitration panel's decision or,

Issue 49 should be approved.

AY2;1~')iJit>, of InlcrCQ;,,\necljon Service or Network Elements

Issue 54 concerns an effort by the parties to incorporate their iJ1tcrpreLa~ions of Section

252(i) of the FTA, which requires a local exchange carrier to make C'lv;>jlablc any interconnec-

tiO:1, service, or net.....ork element provided under an agreement appro""~ pursuant to Section

252 of the FTA to which it is a party to My other requesting lelecommunic:ltion carri~r upon the

same terms and conditions as those provided in the agreement.

AT&T insist~ that Section 252(i) should be interpreted to mean th<lt AT&T is entitled to

retain (1) any unrelated term or condition of its interconnection agreement and (2) any provisioi.

of the Rgrc.cment that relates to the processes J procedures. and systems for interconnection

services that were implemented by the parties in the cvent that AT&T clters to adopt an

individual interconnection, service, or network elen1ent arrangement contained in an agrc.cmenl

between AT&T and l\ third-pany. On the other hand, AmeriLech Michigan argues that the

interconnection agreement should contain a provision that denies AT&T the right to avail itself

or any arrangement in an asr~ment between Ameritech Michigan and a tllird-part)' jf Ameritech

Michigan demonstrates to the Commission that it would incur greater costs to provide the
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arrangement to AT&T than Ameriteeh Michigan incurred to provide the arrangement to the

third-party.

Each party offered language supporting its position on this issue to be incorporated as

Section 30.13 of thc interconnection agreement. The arbitration panel found tll?t AT&T's

proposed language should be adopted. Amerit.eeh Michigan objects. According to Amc.rilech

Michigan, the Jaw and common sense require that AT&T must adopt the terms and conditions of

Rn entire interconnection, service, or network clement arrangement in another agreement as a

p,::bg~. Ameritech Michigan insists that Section 252(i) should not be interpreted to allow

AT&T to pluck an individual term or condition from another interconncclion agreement and

simply plug it into its own interconnection l\gr~ment. In the alternative, Ameritech Michigan

a:-gues thnt the Commission could adopt neither party's 1,Jlgullge anci allow them to pursue the:r

diffcri:1g interpretations of Section 252 (i).

The Commi~sjon is persuaded til'll Amerilech Michigan's allernative resolution of this issue

is appropriate and ~hould be adopted. The proper interpretation of Section 252(i) of the FTA i~

a m~jor iSSl:e t~i'.t does not need to be adJressed at this time. This h pilrt1culiul)' tnJe in light of

the expejited nature of lhe interconnection agrument approval process. Therefore, Section

30.13 of the interconnection agreement should be excised.

Transiting refers to the delivery of traffic between AT&T and a third-party local exchange

ea.rrier (LEe) by Amcritech Michigan through use of Amerit~h Michigan's switches and loea:!

intraLATA trunks. Ameritech Michigiln insists thnt nothing in the FTA OT the FCC's First

Repon and Order requires it to provide tran~iling service. While AmeriteCh Michigan 1s willing
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to ne~otiate with AT&T for the provision of transiting service at commercially reasonable rates,

terms, and conditions that have short-term applicability, it disagrees with the arbitration panel's

determination that Ameritech Michigan is required by the FTA to provide transiting service to

AT&T indefinitely.

The Commission finds that Ameriteeh Michigan's objection to the arbitration panel's deter-

minatio:1 reg,uding Issue 4 should be rejected. As the arbitra~:on pa."\cl recogniZed, absent

trar.siting, new competitors would fiice a signiticl\nt barrier to entry due to thetT inability to

sim'lltaneously interconnect with every other 1.EC. Further, given that an important purpose of

the FTA is to encourage the development of competition in local exchange markets, the Com-

mission is not persuaded that the )--rA should be interpreted to allow Ameritech Michigan to

refuse to perform transiting scrviccs. IndCCll, nothing ill the FTA suggests that Ameritech

Michigan may Tefu~e to rcsell any clement, function, or group of elemcr.ls and functions to

AT&T for use in the transmission, routing, or other provision of the tcl~ommunications ser"ice

simply because a direct interconnection with AT&T and another tclccommuniC(\tio:1s provider

might obviate tJle necessity for Amcri!ech Michigan to perform lran~iting service. For a

COr.1p:titivc markctpl~ee to flouri~hl new cntrant~ must be able to provide service to customers

in an c.co:1omica11y viable manner. Because Amcritcch Michigan's proposed language C(e,(\tes 01

barrict to competition, the Commission finds the arbitration panel properly rejected it.

Issues 22 and 23 of the arbitration panel's clecision concern matters related to telephone

directories. In Issue 22, the parties were unable to I'Igree whether Amerit~h Michigan's obliga-

tion pursuant to Section 251 (b){3) of the FTA, which requires nondiscriminl\tory access to
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directory listings, extends to both Amcritech Michigan's white and yellow pages directories.

Additionally, the parties could not agree whether Ameritech Michigan has an obligation to

deliver yellow pages diroctories to AT&T subscribers and whether AT&T has a right to have its

customer contact information published in the informational p:lgcs at the beginning of Ameritech

Michigan's directories. Issue 23 relates 10 whether AT&T should deal direclly with Amerilech

Michigan or the publisher of Ameritech Michigan'~ directories.

Subject to one exception, the arbitration panel adupted AT&T's positions on these issues. l)

After reviewing Amcritech Michigan's objections 10 the arbitration panel's determini\tions, the

Commission finds that two revisions arc appropriate.

First, the Commission finds that the arbitration panel's determination reg.!'.rding Section ]5.J

of the interconnection agreement should be revers~. AT&T had proposca that prim".....)' listings

of AT&T'~ customers should be included in Arncritech Michigan's while ann yellow pages

dirc.::torics. Amerilech Michigan proposed that such listings should be Ii mited to its white pages

dircctories.

In Section 25ICJ)(3) of the FrA, a duty is imposed on all I.ECs to permil competitive pro-

yider~ 10 hiwe nondiscriminatory access to directory lislings. In Section 271 (c)(2)(B)(viii),

Congress indi,;ated that a Regional Bell Operating CompMy (R130C) can comply with the so-

called compctitivc chrddist requirements if its interconnection agreement includes a provision

permitting the customers of competing carriers to have white pages director)' listings in the

RBOC directories. The Commission filld.~ tl1at S~tion 271 (c) (2) (B) (viii) undermines AT&T's

12The arbitration p2Jlcl found lhat Section 15.2.5 of the contract Janguage proposell by
AT&T should be amended to specif)' that Ameritech Michigan's obligation to distribute
dU"lorics extends only to AT&T's resale customers.
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argument tha.t the FrA requires Ameritcch Michigan to permit access to both its white and

yellow pages directories. Accordingly, Ameriteeh Michigan's position on Section 15.1 of the

arbitration agreement should be adopted.

Second, the Commission finds that the arbitration panel's determination regarding Section

IS .2.5 of the interconnection agreement should be reversed. The arbitration panel adopted

AT&'f's proposed Jangua{:c for this section. Ameritcch Michigan argued that the r"'TA docs not

require Amerite<.:h Michigan to deliver yellow pages direclories to AT&T's CUSlOmer~. Tne

Commission agrees. Because there is no obliga~ion under either the FTA or the MTA requiring

Ameritech Michigan to publish yellow pal;es dir~tories, the Commission agrccs that it should

not co~.j>eJ Ameri~c:h Michigan to distribute its yellow pages directories to the customers of

competing LECs. Obviollsly I the panies are {ree to reach an agreement on this issue. There-

fore, the Commission agrees with Ameritech Michigan that inclusion of AT&T's proposed

1a.'1guage for Scction 15.2.5 of the ;r.~erconnection Rgreement should be rejccled. 13

. However, the Commission is not persuaded that Ameritech Michigan's objection to the

inclusion of information about AT&T services, including addresses and telephone ntlmbers for

customer sc:rviec, in the informational pages at the beginning of Amerilech Michigan's white

and yellow pages directories shol1ld be r.doptcd. The arbitration panel recommended adoption of

AT&T's proposed langu:.ge. For lhe reasons slaled in the panel's decision, lhe Commission

agrees.

13Rejection of A'f&'J"s proposed language for Section 15.2.5 of the interconnection
agreemc1lt renders Amcritcch -Michigan 's objection to Issue 23 moot.
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Access 10 Amcriteth Mjchj~an 's Real Propert)'

Issue 24 involves a dispute over Seclion 16.1.1 of the interconnection asroement. The arbi-

tration panel adopted AT&T's proposal on this issue. According to the arbitration panel, the

tcrm ~ri&ht·of.way" should not be interpreted to be limited to real estate owned by third-parties.

Rather, the arbitration panel expressed its belief that Section 224(f)(1) of the }--rA requires

Ameritech Michigan to grant AT&T access to any property owned, leased, or otheIVIisc con-

trolled by Ameritcch Michigan.

In its objeclions, Ameritech Michigan argues lhal the arbitration panel's acccp'.2..ncc of

AT&T's language for Section ]6.1.1 or the interconnection agrecment goes too far. According

to Amcritech Michigan, th~ term "right-of-way" has a clear meaning under the law and is limited

to its exis:ing rights-of-w;)y over the land of third-panies. "rhcrc:fore, Amcritcch Michigan

insists that nothing in the ITA Obligates it to create new rights-or-way across its own propeny.

JrlJc:.ed, Amerilech Michigan insists that Congres~ could not have intended to grant requesting

C?mer3 axess to i'\11 la;,\c owned by incumbent LEes simply b~al1sc s'Jch land might be suilAt>:c

for distribution faciliti~s, Ra~her, Ameritech Michigan argues that Section) 6.1.1 of the

arbitration agrecment should be limited to ensure access to only "pol~s, duct), conduits, and

other rights-of-way,· not the broader "paLhw61yS· conlemplllt.ed by AT&T's position.

S~lion 25 1(b)(4) of the FTA. requires all telecommunication c.uriers to afford acccss to

their poles, ducts, conduits, and rightli-of-way to competitors on ratelii, terms, and conditiom

that arc consistent with Section 224 of the FTA. However, Section 224(c)(1) of the FTA

provides that the FCC shall lack Jurisdiction with respect to the determination of the fOltes,
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terms, and conditions for access to poles, ducts, conduits, and rights-or-way in any case where

such matters are regulated by a state.

Scction 361 of the MTA sets forth Michigan's current regulatory scheme for access to struc-

turc, which is remarkably similar to the statutory scheme set forth in Section 224 of the FT1\.

Accordingly, the Commission finds that its decision should be guided by federal and state law

on this issue.

Subject to one modification, the Commission is persuaded thaI the IlIbitration panel's

adoption of AT&T language for Section 16.1.1 of the contract is appropril'.te. According to

AT&T's proposal, the term "rights-of-way" is defined to include "easements, licenses, or an)'

o:her right, whether based upon irant, reservation, contract, law or otherwise, to use propert),

s,;;t,,::;le for c!islribiJ:ion f,u;ilities lJ~l docs not include pro?Crty owned or leased by Amcrit~11

Michiga:: wh:ch is not used or sui:.able for distribution facilities such as business offices or

corporate offices.· The Commission agrees with I\mcrilech Michigan that this definition sho'Jld

be re\'is~ sligr.tly to cluify that Amcrilcch Michigan is not obligated to create r.ew rights-of-

way across its own property, Accordingly, Section 16.1.1 of the arbitration agree:ne..nt shoL.Old

define "rights-or-way" to include casements, licenses, or any other right, whe~hcr based upon

gro!.nt, reservation, contract, law or otherwise, to usc propeny if the property is used for

distribution facilities.

Issues 4).42,43, and 44 Ire related to the concepts of indemnification and limiLatioll of

liability. The arbitration panel adopted AT&T's proposals with regard to Issues 41,42, and 44,

but opted for Ameritcch MichigM's language on Issue 43. Both Ameritech Michigan and
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In its November 1, 1996 order in Case No. U-11l3B , the Commission was faced with

similar issues in the arbitrated interconnection agreement between TCG Detroit and Ameritech

Michigan. The Commission was persuaded that neither party's final offer with regard to indem-

nification constituted an acceptable term or condition for their interconnection agrecm~nl.

Further, th~ Commission was persuaded that it should not attempt to rewrite either party's

indemni fication offer. Therefore, it concluded that both must be rejccted.

The Commission finds that the indemnification and limitation of liability proposals sup-

ported hy the partics in this proceeclinll are also unaccepta~le. Both offcrs could create perverse

incentives that will cause providcrs to overbuild their networks as a means of providing ~urit)'

against service outage~, even jf the duplicative facilities would not be economically efficient.

Additio:1a11y, the parties may be induced to compete for customers by offering them better

guarantees of pc.r[ormMce than can be economicall)' justified. Further, the indemnification and

limitation of linbility provisions may discourage customers from seekj~g to improve the quality

of service offered (0 thcm by competing carric:rs. Finally. 'the Commhsion is persuaded that

prDyjsjon~ thaI may lC<\d to discriminatory concessions in favor of selecled cllstomers or agiUnst

c!isfavorcd providers l'.Te incompatible with the competitive market and the purposes of the

MTA.

Because the Commission does not wish to delay lhe process of interconnection, it will

approve the agreement without the indemnification \nd limitation of liability prOVisions.
~

However. becaus~ some indemnification and limitation of lil\bility provisions Rre needed to

make the interconnection l\greemcnl work efficiently I the Commission directs .the parties to

resume negotiations on these issues and to resubmit proposals to the Commission within 30
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days. If the parties arc able to agree on the indemnification and limitation of liabilit)' provi-

sions, they should Jointly submit them to the Commission. Otherwise, they should each submit

their best offer, keeplnc In mind that their offers must be more reasonable than the offc:rs to dale

and must also be compatible with the purposes and policies of the fTA and the MTA.

Sta!'lda~d$ of Performance

In reso1ving Issue 7, which concerns standards of performance, the arbitration panel

recognized that Amcritech Michigan and AT&T were able to reach agreement on the stancC'.:c. s

of pe:-forma.1cc that will be utilized and measure..-! in retard to network interconnection a;,d the

resale of network components. Expressing hope that the parties would bc able to resolve issues

rcp.::ir.g s:.i!.ndard!> of performance in other arL:aS including unbundled network compo:::n:s,

co!loc.alion, and rights-or-way, the arbitration panel deferred making determinations on these

issues in favor of having a resolulion devclopce by the implementation team within the

P~:7.ctcrs of the implr:mcnla!ion plan, as proposed by AT&T.

)n it~ otljections, Ameriteeh Michigan l\fgues that the arbitration panel erre..-! b)' defemr.g

performance standard issues to the implemenUltion team. Ameritcch Mj~l:j&an also argues thaI

the arbitration p~ne1 erred by determining lhat the alternative dispute resolution process would

be the proper forum for resolving disputes concerning compliance with performance standards .. .

According 10 Amcrltech Michigan, the arbitration panel improperly elevated Ih~ implementatior.

te<lm from the role of gencra.1ly providinb technical and operational coordination between the

p2.!t.ics 10 the role of developing and applying perfomMcc benchmarks. Ameritceh Michig? •.

insislS that the implementalion team is ill-suited for this Lask.
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Amcritech Michigan also insists (hat the panel erred in adopting many of AT&T'.s perform-

MCC benchmarks. According to Ameritech Michigan, due to the custom nature of network

clement provisioning, interval categories will vary from order to order on the Sl\me element, and

will have to be negotiated. Further, Amcrilech Michigan argues that the panel erred in rccom-

mending resolution of perfonnancc standards through the dispute resolution process in Section

28.3 of the arbitra~ion agreement. According to Ameritech Michigan, a belLcr rcsoll.:tion WOJld

permit a party aggrieved by a performance breach to bring an action in federal Di:>trict Coun or

to file a complaint with the Commission or the FCC.

The Commission is not persuaded that either party's final offer in the area of performance

standa:ds constitlltes an acceptable provision for the interconnection 2grecmcnt Ameritech

Michig:lIi and AT&T are rn<ljor providers of telecommunication services. Each is aggressively

moving to enter the other's area of dominance and it C2.J1 be r~onably anticipated that each will

aggressively pursue the othu's custom~rs. Accordingly, the Commission forcs:cs the likeiir.nod

ttat standards of performance will play an impOr'~nt pa.rt in the relationship between the p2.!lies.

For that reason, the Commission will not attempl to rewrite either pany's final offers regarding

s~r:dards of performance. Rather, because the Commission docs not wish to delay the proce~~

of interconnection, it will approve the agreemellt without specific ~t.andards of pcr[orma.:lcc,

The Commission rccogni,..e~ that such provisions will be needed to make the interconncction

agreement work efficiently. Accordingly. the Commission dir~cts the parties to resume negoti.

ation!: on these issues and to resubmit proposals within 30 days. If the parties are able to agree

on sLandards of performance, they should submit them jointly. If the parties arc \lnable to reach

agreemcr.t, the Commission finds lhat lhe p:U-lics should adopt provisions for performance Slan-
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dards that are consistent with the standards for performance in the interconnection ftgreements

between Amentecll Michigan and Brooks Fiber Communications of Micl1igan, Inc., and Tea

In Issue 45, Ameritech Michigan maintains that the arbitration panel improperly adopted

AT&T's propose<:! language for esublishing an altemative di~putc resolution mechanism.

According to AmerileCh Michigan, AT&T's proposal involves a complex, nine-page arrange-

ment that is not required by law. Ameritcch Michigan is particularly distressed that l'\n

independent arbitrator, Tlot the FCC nor the Commission, would be required by AT&T's

pro?O~. Ameritech Michigi\!l urges the Commission to recogni7.e the ~p~jal e",pcl1ise that

regulatory agencies have in these types of ma~ter!>.

In Issu~ 48, Ameritech Michigan claims that the arbitration panel erred in adopting AT&T's

pr:lpuScC li'.~·l,s'Jage, which provides that if the parties are unclblc to agree \lPOll provisions in

their il'it.ereonnection tariffs, then the di!>JlLlte resolution process ShOll1d be used to eSli\blish tariff

provisions. Specifically, Amerite.ch Michigan argues that AT&T's proposed language in Section

29.2 of the interconnection agreement should bc rejected. According to Ameritech Michigan, if

there are disputes with regard to tariffs, they should be resolved by the Commissioll, not a

private arbitrator.

The Commission finds that Ameritech Michigan's positions on Issues 4S and 48 should be

adopted. Creating an unnccesS2.ry layer in the dispute resolution proces!i, which would occur if

"The Commission approved the interconnection agreements fOT these companies in its
November 26,1996 order in Case No. U·11178 and in its Novcmbe:-], ]996 ordl::t in Case
No. U-11138, respectively.
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AT&T's proposed Jan~uasc for Section 28.3.2 of the arhitration agr~mcnt were to be adopted,

delays the ultimate resolution of issues under the interconnection agreement and exposes the

parties to addiLionaJ costs associated with the hiring of an independent arbitrator.

St2pdard Offers

Issue 10 concerns the arbitration panel's finding that Ameritech Michigan should be required

to offer a combination entitled ·Unbundled Element Platform Without Operator Services Md

Directory Assista.l'lcc- as a standard offering in the party's interconnection i'.gr~ment. The

arbitration panel recommended adoption of AT&T's proposed conlractlansuase ir. Section 9.3.4

and Schcd ule 9.3.4 on this issue.

In its obje.::tions, Amcritech Michigan argues that the ir,terconnection agr~mer.t should

?110w Ar.'leritccl". Michigan to offer this combination via the -bona fide r{"~lIesl" process.

Aecording to Ameritech Michigan, there are unresolved technical issues associated with the

\;not:n,!!ing of operator services and dirC4:to:y assistance. Indeed, Amerjre-.ch Michigan insists

lh2.~ o~hcr t:ndis?~lted CClntract provisions reneet an ullderstand~ng that pro'::lJems still oee.c to b~

worked o~1t regarclins thc routing and branding of operator services and directory assistance.

Citing Section 10.10.2 of the agreement, Ameritech Michigan points out Lhat it is required to

provide selective routing of oper~!or services and directory a~!iistance only to lhe extent that it is

technically fe<\sible to do so. Moreover I given that the Unbundled Elcmcl1l Platform Witholl!

Operator Services and Directory Assistance entails sclective routing and branding, Ameritech

Michigan insists that it should not be required to m~ke a standard offer on a ·one ~ize fits all"

basis. Rath~T. Amcritech Michig;m maintains that the combination should be available only

through a bona fide request, which will allow for the identification and resolution of the out·
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standing technical issues. Finally I Ameriteeh contends tha't, even assumins that operator

services and directory assistance Touting or branding is technically feasible in all instances, the

technical routing or branding solution may vary from switch to switch, whkh will cause the co~\

of the combination to vary on a swilch-by-switch basis. &Gause such il variance in costs

suucsts that the combination should not be provided as a standard offer, Ameritech Michigl'Jl

insists that its position that the combination should be available through a bona fide request is

the only reasonable alternative on this record.

The Commission finds Lhat Ameritech Michigan's position em hsuc 10 should be t\dop:ed.

The a,bitr~lion panel reject~ Ameritcch Michigan position on this issue primarily because the

pane! felt that Amc.ritech Michigan had not demonstrated that the offering was not txhnicaJly

feasible. However, as pointed Ollt by Arne.ritcch Michiga:'l, the interconn~tiun agreement con-

tains examples of the panies' shared understanding that there are unreso~ved tecl:nical issues. As

pointed out in its ohjections, Section 10.10.2 of the intercor.:1ection ilg:-eement and Se.:tion 8.9

of Schedule 9.5 reflect the parties' understanding that technical feasibility is alegitimt\te concern

in Ameritech Michigan's ability to provide the combination. Moreover, the CornmiS"ion is

concerned that the cost of the combination could vary em a switch-by-switch basis. Accord-

ingly, the Commission finds that the Unbundled Element Platform Without Operator Services

and Directory Assistance should be offered through a bona fide request and not as a standard

offerin~.

Both panies proposed language regarding the liability for payment of taxes. They were

unable to agree on t.he issue of liability for payment of w;es levied on gross receipts.
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The arbitration paneJ adopted AT&T's proposed tax language, which provides for each

party to be responsible for any tax imposed on its gross receipts. Ameritech Michigan objected

to this determination. A~rding to Amcritcch Michigan, AT&T's proposerl language for

Scction 30.7 of the interconnection arbitration agr~ment makes little sense and i~ economically

irltltional. According to Amcritcch Michigan, AT&T's proposal could re:>ult in Ameritech

Michigan bein~ denied an opportunity to fully recover jts costs.

Thc Commission finds that Ameriteeh Michigan's proposed language for Section 30.7 of the

arbitration agreement is preferable to AT&T's language. In comparison, Amcritech Michigan's

propoS<ll appears to avoid the unfairness of AT&T's proposa1. Moreover, Amcritcch Michi-

gar. 's proposal seems more consistent with the ITA and principles of Michigan tax law. Section

252(d) of the FTA permit~ J\mcritcch Michigan to recover all costs of providing services clnC

elements. The taxes paid by Ameritech Mjchjbo.~ arc among the expenses that it is permitted to

fully recover. Accordingly, the Commission finds that Amerilech Michigan' s p~oposed

Jo.n&'.Jage fo: Section 30.7 should be adopted.

The arbit.ration pl\l'lel found that the interconnection ?grec:nent should incluu~ AT&'f' s

proposed Section 30.11 that would prevent Ameritech Michigan from en~aging in any sort of

advenising or marketing effort that would disclose that Amerilcch Michigan is providinS service

to AT&T or that AT&T is reselling Amerircch Michigan'.s services. According to the arbitra-

tion pi\Ilel, inclusion of this prohibition on advertising and marketing would promote competi-

tion because Ameritech Michigan would be barred from undermining effons to de....elop compc-

tition.
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Ameritech Michigan argues that AT&T's proposed pubiicity clause violates its First Amend-

ment right to free speech. According to Ameritech Michigan, it is well settled that truthful

commercial speech enjoys a wide degree of Firsl Amendment protection and that restrictions on

such speech must directly advance a substantial governmental interest by the least restrictive

means. Moreover, AmeriLech Michigan argues that AT&T's proposal is simply unfair because

it protects AT&T's ability to tcllthe public whatcvcr it wants about Amentcch Michigan's

pcrformMce under the agreement b~lt denies AmeMtech Michigan an opportunity to respond.

The Commission finds that AT&T's proposed publicity clause lihould not be adopted. Tj-,e

Commission is not persuaded that the imposition of a prohibition on the dissemination of truthful

information to the public is either R reasonable or a~ al'propriate method (0 promote compcti-

tion. It is the express policy of this state to promote the dissemination of tnlthful information to

the pUblic. AcccmJingly, placing an aniftdal res:rietion on Ameritech Michigan's advenising

and marketing efforts i~ not consistent with fair play or the operation of a c;omp~:ili\'c ma:kct-

place. Therefore, the publicity clau~ proposed by AT&T should bc rejected.

MisccJ]wcC)\]S Issues

Issue 55 consists of the arbitration p:meJ'~ attempt to resolve a variety of miscellaneou~

issues. In ~ch case, the disputed issues concern proposed contract lar:guage aimed at address-

ing how disputes arising under the contract should be handled. The panel's recommendations

arc t'ummanz.ed at p:lges 79-80 of its decision.

According to. Arncritech Michi£an's objections, a number of (he matters covered in Issue 55

were resolved by the parties in their October 21, 1996 agreement. These matters include

CO:'\lract provisions 12.]2.2(;),12.12.3,16.11, Schedule 9.2.3, and the definition of "CABS" in
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Schedule 1.2. Additionally, neither of the parties expressed any objections to the arbitration

panel's decisions regarding S~tions 12.8.5, 12.12.2(d), 12.12.3(1), 16.6, 16.15, Schedule

10.11.1, and the concepts of conduit, dispute resolution, and permanent number portability

contained in Schedule 1.2. Accordingly, through agreement or nonobjection, all but six of the

miscellaneous issues appear to have been resolved.

Amerit.ech Michigan objected to six. of lhe panel's recommendations. The first issue

involves the bona fide request process established in Schedule 2.2, which would require Ameri·

t~h Michiga.'i to provide AT&T with a firm price proposal and an iwailability date for develop-

ment of cert.ai.n AT&T requeSlS for in:crconncctioll, network elements, or levels of qualit)'

within 60 days. Amerilech Michigan proposed a 120·day limit. Second, Amerilech Michigan

maint~ns lhat the process for providi:1g AT&T with a preliminary an~l)'sis of an)' bona flde

request within 30 days of the request should be conditioned to make an ~x(;~plion for ~cxtraorci-

na1')' circumst.ances. ~ Third, Amerilcch Michigan mainLilins that Section 16.13 of the conlracl

s!1ould Flllow it to provide AT&T wilh maps and records that have had confidential, proprietary

information "redacted" from them. Fourth, Ameritcch Mi,higan argues that Section 16.3.1 of

the contract lihould nol require notification ~in writing" to parties having attachments on or in a

structure that is about to be modifie.d. fifth, Amerilech Michigan obj~ts 10 the definition of the

terll) ~c.a;,n';ily· found in Schedule 1.2, which is related to access to structure issues. Sixth,

Ameritcc~ Michigan maintains that the arbitration panel erred in adopting AT&T's proposed

definition of the term "afoitrator" found in Schedule 2 of the contract for the same reason set

fonh in itli objections to Issue 45 concerning alternative dispute resolution.
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The Commission is persuaded that Amerilech Michigan" tbird and fourth objections to the

miscellaneous issues have merit. '}"he Commission accepts Ameriteeh Michigan's assertion that. .

its maps. records, and additional information relating to its structure may contain information

that is proprietary to Amcritech Michigan's business or relates to attachmcnts of othcr panics

with access that could be subject to confidentiality rcquiremenLS. Accordingly, the interconnec-

tion 2grccmcnt should provide that Amerit.eeh MichigiU1 may redact any sueh information from a

map or record before providing it to AT&'f so lon£ a!> Ameriteeh Michigan agrees to make its

outside pli'.nt engineers available to AT&T to clarify information about the map.\ and records.

Further, the Commission agr~s with Amcritcch Michig21l that it may not always be

possible to notify parties "in writing' that their attachment on or in a stnlcture is to be modifiC4l.

Certainly. wriuen notification might not be possible in an emcrgency situation. Thereforc, tl:c

Commission agrees with Ameritecll Michigan thal the notificatitl~ provision should be revised to

delete the "in wriling~ requirement, which will allow Ameritech Michigan to use other (arms of

communication to deliver the necessary modification.

The Commission FINDS that:

I. Jurisdiction is pursllant to 199) PA 179, as amended by 1995 PA 216, Mel 484.2101

ct seq.; MSA 22.14(;9(101) et seq.; the Communicationf; Act of 1934. I\S amended by the

Telecommunications Act of 19%.47 USC] 5] et ~eq.; ]969 PA 306, as amended. MeL 24.201

tt seq.; MSA 3.Sou(]01) et seq.; and the Commission's Rules ofPrtlctice and Procedure. 1992

AAes, R 460.1710J el seq

b. The partics' final offers Oil the issue!> of indcmnification anc1limiLation of liability should

be rejected.
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c. The parties' final offers on the issue of standards of performance should be rejected.

d. The 8i:ruments ruched by the parties in their October 21, 1996 filin, ~hould be

adopted.

c. Except {or the indemnifiCAtion, limitation of liability, and standards of performance

provj~ons, the interconnection agreement, as Adopted by the arbitration pan~ and as modified

by this o:,der, should be approved.

~Rr:FORE. IT IS ordered that:

A. The final offers of both parties on the jssue~ of indcmni fication, limitation of liability,

and Sl.iindards of pcrform",nce arc rejected.

B. Except for the indemnification, limitation of liability, and standarC:s of performa."1ce p:'o-

visions, the int:rconncction agreement, as adopted by the arbitration panel and as modified by

this order I is approved.

C. A complete copy of the interconnectio:'l agreement, as adopted by the arbitration panel

and as approved by the Commission, shall be filed within ten days of the issuance of this order.

D. The parties should submit propos.;o.1s on the indemnification, limitation of liability, and

standards of performance issues within 30 days.
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The Commission reserves jurisdiction and may issue further orders as necessary.

MICHIGAN PUBLIC SERVICE COMMISSION

(SEAL)

1$1 John G, Strand
Chairman

I dissenl, as discussed in my
separate o;>inion.

Is' JQ~'i C Shea

Commissioner

h. ' Dayid A Syer;da

Commissioner

By its Rction of November 26, 1996.

Irs Executive Secretary
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