
:londiscrimination requirement of Section 224 (f) (1)

9r =h:bits a utility from favor:ng itself or its affi~iates ~~:~

~esce~: :0 the provision gf ~elecommunications and vi~eo

-e"""""; '-cs 11;':'1.;:I *"' • 7hus, a utility's ability to expand capaci~y

::s core utility services should have no bearing on, nor confer a

similar right on, telecommunications carriers seeking access to

such facilities.

8. Th. Commi••ion exce.d.d It. Statutory Authority by
Requiring a Otility to Allow the 0•• of It. Re••rve
Spice Ontil It II. an Actull N••d for the Spice

13. In the First Ria, the Commission determined to allow

"an electric utility to reserve space if such reservation is

consistent with a~~ development plan that reasonably and

specifically projects a need for that space in the provision of

its core utility service. "UI The Commission further decided

that" [t]he ~lectric utility must permit use of its reserved

space by cable operators and telecommunications carriers until

such time as the utility has an act:ual need for that space. nat

14. As discussed above, Congress plainly and unambiguously

gave electric utilities the right to make capacity determinations

when considering reque.ts for access. A denial need only be

administered in a nondiscriminatory manner vis-a-vis cable

operators and telecommunications carriers. Nothing in Section

224(f) (2) limits a utility'S ability to plan for future expansion

lit 1first R&O, 1168 (emphasis added) .

llt First Ria, 1 1169.

U,I ~.

11



by reserving capacity. Indeed, Congress was well aware of an

elec:r:c ~tility's need to reserve capacity when :: gave

~ti:~:~es t~e right to deny access based on insuf:icient

capaci:y. ~~ ~t had intended to change the status gyQ, Cor.gress

would have ~ncluded language in the statute that could reasonably

be interpreted to limit this utility practice. Thus, the

Commission's determination to further qualify a utility's rlght

to r~serve capacity violates Congressional intent.

15. As noted above, the Commission limited a utility's

right to use its reserve space to instances where such

reservation is "consistent with a bgn&~ development plan that

reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignores the

realities of a utility's core business of providing electric

service. Ma~y utilities' development plans are under constant

review and revision to account for regulatory and market

uncertainties caused by federal efforts to deregulate the

electric industry. By restricting a utility'S right to reserve

capacity, the Commission is forcing a utility to either expand

its business based on sheer speculation of load growth, or to

face repeated complaints by entities seeking access to reserve

capacity. The provision of safe, reliable electric service

cannot be conditioned on a utility'S ability to satisfy this

unworkable standard.

16. As a practical matter, the reservation of capacity must

remain within the exclusive authority of the utility, and any

12



reservation of space by a utility should be considered

~resump~ively reasonable. :ust because a ut~lity is not

::-..:.r::entl.y using "::apacity" does not mean that such capac~:y

should be ava~lable ==r use by othe::s, such as telecommu~~cat~=~s

carriers and cable companies. Utilities routinely allocate

cer~ain space to be used in the event of an emergency. :or

example, if certain ducts collapse, the utility's contingency

plan calls for the immediate substitution of other ducts.

Surely, this space cannot be considered "reserve." At a min.imum,

the Commission must clarify that the obligation to prOVide access

does not extend to space that is needed for emergency purposes.

17. The idea that a party can use space on an interim

basis is simply impractical and unworkable. Once

telecommunications carriers and cable companies are using a

utility'S infrastructure, and serving telecommunications

interests, a utility simply will not be able to recapture such

reserved space in the time necessary to effectively serve its

core utility business. Indeed, according to the Commission, at

the time the utility seeks to recapture its reserve space, the

utility must provide the user an "opportunity to . . . maintain

its attachment" by expanding capacity.lll This requirement

could be used by attaching entities to claim that the utility

must allow the user to stay on or in the facility until the

utility construct additional capacity. A utility'S ability to

provide dependable service would be severely threatened by such

III First RiO, 1 1169.
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an obligation because of the significant engineering and

ccnstruction time involved i~ expanding capacity.

:8. Even if the Commission crafted a rule that allowed a

~:~:~ty :c :~mediately recapture its reserve space, ln the real

wor~d, once a telecommunications carrier or cable company 15

~slng a utility's infrastructure, it will be difficult to reclaim

that capacity. Telecommunications carriers simply will not

vacate a utility's facility short'of litigation if the withdrawal

will likely result in the interruption of service to

telecommunications customers. For this reason, any requirement

to allow telecommunications carriers and cable operators access

to a utility's reserve space will effectively eliminate a

utility's use of that space altogether. As such, and in light of

the above reasons, the Commission's determination on access to

reserve space is arbitrary and capricious and must be reversed.

C. The pee Sa. No Authority to Requir. Ileetrie Otiliti••
to &xerei.e Their Power. of BmiDent noaaiD to Ixpand
C'Raei~1

19. In its discussion of access to poles, conduits, and

rights-af-way in the First RiO, the FCC articulates its view of

utilities' obligation. with regard to private property rights.

Specifically, the FCC state.:

_
.8t Wisconsin Electric Power Company does not join in this
section of the parties' Petition for Reconsideration and/or
Clarification.

14



We believe that a utility should be expected t~ exer~:se ::s
eminent domain authori:y to expand an eXisting righe -0: -';Jay
over private property :n order to accommodate a request ::r
access, just as it would be required to modify les poles :r
::nduits to permit attachmenes. ill

_n supp:r,: :f this position, the FCC further states:

Congress seems to have contemplated an exercise of eminent
doma~n authority in such cases when it made provislons f=r
an owner of a right-of-way that 'intends to modify or alter

h 'ht f ' ZOIsue•... r~g -0 -way... .-

The FCC's position goes well beyond Congressional intent or any

reasonable construction of Section 224 with regard to access t~

utility infrastructure. Requiring electric utility owners to not

only prOVide access to established rights-of-way but also to

condemn properties at the request of telecommunications carriers

is without any support in the statute. lll Accordingly, this

position must be reconsidered.

20. As the FCC notes in the First RiO, the scope of a

utility'S ownership or control of an easement or right-of-way is

_
191 1First RiO, at 1181, (footnote omitted) .

ill ~. (footnote omitted) .

III Although the Pole Attachments Act was enacted some 18 years
ago, requiring utilities to exercise their eminent domain
authority to expand rights-of-way has never been considered a
part of that statute. Typical pole attachment agreements require
the party seeking access to secure whatever additional rights.are
needed by that party before access can be granted consistent with
the underlying easement or right-of-way. This practice correctly
assigns the obligation of securing additional rights to the party
requiring those rights. The 1978 Pole Attachments Act and the
1996 amendments to it permit 'piggybacking' on the utilities'
eXisting poles, ducts, conduits and rights-of-way -- they do not
require utilities' to secure additional poles, ducts, conduits
and rights-of-way.

15



a matter of state law. li' 7he authority granted by many state

em~~e~t domain statutes expressly :imit the use of lands

~=ndemned by a ut~lity to the utility's own operations. ~he

Alabama Code, :or example, provides that electr~c or power

~ompanies:

... may acquire by condemnation for a right-of-way for
their ... lines. tunnels, ... exnavations or works, lands
for ways or rights-of-way... I

Many other states, including those identified to the FCC in the

Comments,lll limit the exercise of eminent domain authority.ll'

The Ohio Code, for example, provides:

Any company organized for manufacturing, generating,
selling, supplying, or transmitting electricity, for public
and private use ... may appropriate so much of such land,
or any right or interest therein, including any trees,
edifices, or building thereon, as is deemed necesaary for
the erection, operation, or maintenance of an electric
plant, including its generating stations, substations,
switching stations, transmission and distribution lines,
poles, towers, piers, conduits, cables, wires, and other
necessary structures and appliances. UI

III First RiO, 1 1179.

Ala. Code § 10-5-4 (1996) (emphasis supplied) .

III ~,~, Comments of Duquesne Light Company at 15 n,26,
identifying the States of Florida, Georgia, New Hampshire, New
Mexico and Virginia; Comments of PECO Energy at 2, identifying
the Commonwealth of Pennsylvania as having such restrictions in
place.

III ~,~, Arkansas, Ark. Stat. Ann. § 18-15-503 (1995),
California, Cal. Pub. Util, Code § 612 (Deering 1996), Delaware,
Del. Code Ann. § 901 (1995), Indiana, Ind. Code Ann. § 32-11-3-1
(Burns 1996) Minnesota, Minn. Stat. § 300.4 (1995), Texas, Tex.
Rev. eiv. Stat, art. 1436 (1996), Wisconsin, Wis. Stat. § 32.02
(1994), all restrict the exercise of eminent domain authority to
purposes that further the utility'S own operations.

ill Ohio Rev. Code Ann. § 4933.15 (1996).
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As t~e above passage demonstrates, state statutes frequent~y

~r~v:de for only a limited exercise of eminent domain power, ~r

resu::ar.t use of condemned lands, restricted to the actual

electr:c ~eeds of the utility. Utilities, of course, cannot

?r~v:de to telecommunications carriers authority that they do net

~ave themselves. Accordingly, the FCC's position is untenable :n

a substantial number of jurisdictions across the country.

21. Section 224, furthermore, does not provide any

statutory basis for application of the FCC's position in those

jurisdictions where eminent domain authority has not been

expressly limited. Section 224(c) (1) makes clear that it does

not grant to the FCC jurisdiction over "rates, terms, conditions,

or access to poles, ducts, conduits, and rights-of-way as

provided in subsection (f) in any case where such matters are

regulated by. a State." In order to assume and retain

jurisdiction over rates, terms and conditions for pole

attachments under Section 224, a state must make certification to

the FCC, implement rules and respond promptly to complaints. llf

No such conditions are placed in Section 224 on a state's

jurisdiction over, or its regulation of, access to poles, ducts,

conduits and rights-of-way; the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

it.

llf 47 U. S . C. § 224 (c) (2) - (4) .
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22. In the First R¥Q, the FC: has posited eminent jomal~

authorlty as a vehicle for access :0 rights-of-way by

telecommunications carrlers. In ~ight of the fact that powers 0:
eminent domain are conferred by, and regulated under state :aw,

however, Section 224 confers no jurisdiction to the FCC :0

dictate the scope or the terms of their application. Despite

this jurisdictional deficiency, the FCC has articulated a

position that suggest a ~ facto preemption, unauthorized by

Congress, of the states' jurisdiction over the exercise of .

eminent domain authority. In accordance with the FCC's position,

a requesting carrier could effectively assert eminent domain

authority co-extensive with that of the utilities; by making a

request of a utility, a carrier could, indirectly, cause the

condemnation of property solely to benefit its own

telecommuni~ations operations.

23. This extraordinary result was not contemplated by

Congress, as is evidenced by the specific provisions detailing

the respective extent of federal and state jurisdiction over such

matters. lll Had Congress intended to dramatically rework local

regulation of eminent domain authority, it would have done so

ll' Congress may delegate eminent domain authority to a person
or corporation under federal statute. SSA,~, 47 U.S.C. §
717(f) (h) (granting certain natural gas companies eminent domain
authority to expand a right-of-way). Congress had the authority
to make a delegation of eminent domain authority to utilities to
acquire additional rights-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.

18



expressly in the Telecommunications Act of :996 ('11.996 Ac':."; .ll'

:~scead, :ongress expressly and clearly preserved the scates'

=~r~sdi=~ion to determine who will exercise eminent doma~n

auchcr:~y and the circumstances under which i':. will be

exer= :.sed .lQ./

24. ~atters of a purely state or local nature should be

handled in keeping with the deregulatory policies underlying the

:996 Act. The FCC should not establish a regulatory scheme that

requires utilities to act on behalf of carriers vis-a-vis third

parties. Where the right-of-way previously established by a

utility is inadequate to serve the purposes of a requesting

carrier, the issue of condemning new properties through eminent

domain should be left between the carrier and the state, subject~

to the provisions of Section 253 of the 1396 Act. Indirectly

bestowing upon telecommunications carriers powers that are not

provided for in the Act and that are subject to local

jurisdiction is an impermissible approach and one which should

not be maintained.

25. The FCC cites Section 224(h) in- support of its position

that Congress contemplated requiring utilities to exercise their

eminent domain authority on behalf of requesting

telecommunications carriers. lll Section 224(h) in fact

III Pub. L. No. 104-104, 110 Stat. 56 (1996).

lQ.1 ~,~, 47 U.S.C. § 253(b).

III First R&O, 1 1181.
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:ndicaces an opposiee ineencion on ehe pare of Congress. 7hat

prov:sion requires nocice co attaching entities" [wlhenever t~e

. owner of a pole, duct, conduit or right-of-way int,nds to modify

or al :er s'J.ch pole I duct I conduit or right -of -way ... "Ill 7he

use of the term "intends" makes clear that modification is to be

made whenever the utility'S needs require the modification or

alteration, rather than compelled by a request for attachment.

Had Congress intended otherwise, it would have used language in

Section 224(hl to reflect the significant mandatory obligation to

make modifications or alterations at the request of a

telecommunications carrier or cable television operator that

would result from applying the FCC's interpretation of that

section.

26. Finally, the Commission must understand the

implication~ of the exercise of powers of eminent domain. In the

law governing property rights, the right of eminent domain

represents a drastic remedy and one which is not casually

exercised by utilities. Utilities do not take their exercise of

these powers lightly a. the condemnation of property may result

in significant disruption to property owners including, in some

cases, the displacement of people from their homes. Utilities

have a strong interest in maintaining good relationships with the

communities and customers that they serve and recognize that the

responsible exercise of condemnation power is critical to those

relationships. It is contrary to the public interest that such

III ~. (emphasis supplied) .
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powers be ex~ended wholesale, t~ough ir.directly, to an en~i~e~f

new class of en~ity, whether or net permissible as a matter ~:

state :"aw.

27. In summary, an obligation to take independent,

affir~at~ve steps to secure new rights-of-way solely fer the

benefit of a telecommunications carrier is an extraordinary

obligation and was neither contemplated nor authorized by

~ongress. Even assuming, arguendo, that applicable state law

permitted a utility to exerci~e it~ right of eminent domain on

behalf of a third party telecommunications service provider or

cable television operator, the Commission should not, as a matter

of policy, require the exercise of such radical action on behalf

of another entity. The Commission should rescind any requirement

that an electric utility exercise its state law-granted powers of

eminent domain to expand its infrastructure capacity on behalf of

a third party where that capacity is insufficient to permit

access.

III. Recon.ideratioD I. Mandat.d S.cau•• the Commi••ion'.
O.ci.ion I. Arbitrary ap4 Capriciou.

A. Th. PCC'. R.~ir..-nt that Utiliti•• Provide
Ace••• to ~!ra.tructur.Within Porty-Piv.
Oay. Ia Arbitrary and Capriciou. S.cau•• the
Agcu:y railed to Provide Notic. of Agency
Ag,iqp

28. Newly promulgated Section 1.1403 of the Commission's

rules incorporates the duty to provide access to a utility'S

infrastructure:

Requests for access to a utility'S poles, ducts, conduits or
rights-of-way by a telecommunications carrier or cable
operator must be in writing. If access is not granted
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~ithin 4S days of :~e request for access, the utility ~us:

confirm the denial i~ wrlting by the 45th day. . li l

29. Reconslderation 0: :~is section is mandated because :~e

agency :ailed to address t~is issue in its NPRM and failed :0

provide any reasoned basis for the requirement in its First R&Q.

:~us, t~e requirement was adopted in violation of t~e

Administrative Procedure Act ("APA") .UI

30. Pursuant to Section 10 of the APA, a court will set

aside agency action found to be "arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with the law. nUl

In determining whether agency action is arbitrary and capricious,

a reviewing court will first consider whether the agency has

considered the relevant factors involved and whether there has

been a clear error of judgment. U1 The agency must articulate a

"rational connection between the facts found and the choice

made. "UI A reviewing court "will not supply the basis for the

agency's action, but instead rely on the reasons advanced by the

III 47 C.F.R. § 1.1403. It is unclear from the rule whether the
45-day deadline represents the amount of time in which a utility
~as to respond to a request for access, or whether it represents
the time allowed a utility to grant phyli;al a;;ell to its
infrastructure. The latter interpretation, as discussed below,
imposes significant, unreasonable burdens upon utilities, apart
from the procedural irregularities raised by the requirement.

5 U.S.C. § 551 ~ ~.

5 U.S.C. § 706(2) (A).

ill Citizens to Preserye Overton Park. Inc. v. Volpe, 401 U.S.
402, 416 (1971).

III City of Brookings MY. Tel Co. v. Federal Communi;ations
Corom'n, 822 F.2d 1153, 1165 (D.C. Cir. 1987) (quoting Burlington
Truck Lines. In;. v. United States, 371 U.S. 156, 168 (1962)).
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agency in support of the action. "U' The United States Su.preme

:our~ ~as "frequently reiterated t~at an agency must ~cgent:y

expla~n why it has exercised its discretion in a given

:':\anner."lll ":A]n agency action accompanied by an l::adequate

explanation constitutes arbitrary and capricious conduct. ,.:'£1

31. The Commission's adoption of the 4S-day access

requirement constitutes arbitrary and capricious conduct inasmu~~

as che Commission failed to prOVide any basis reasoned or

otherwise -- for this requirement. lll Nowhere in the

Commission's First RiO does the Commission explain how it devised

the 4S-day access requirement. The Commission's failure in this

regard runs contrary to the APA which requires the agency to

supply a reasoned basis for why it adopts a certain rule or

rules. lll The lack of a reasoned basis for the Commission's

decision constitutes arbitrary and capricious decision making. lll

U' Cincinnati Bell Tel. Co. v. Federal Communications Comm'n,
69 F.3d 752, 758 (6th Cir. 1995) (citation omitted).

III Motor Vehicle Allin y. State Farm Mutual Automobile Ins.
~, 463 U.S. 29, 48-49 (1983) (citing Atchison, T. i S.F,R. Co,
v. Wichita ad, of Trade, 412 U.S. 397, 416 (1967)).

:.£1 FEC v, Ro.e, 806 F.2d 1081, 1088 (O,C. Cir. 1986),

~, ~ 806 F.2d at 1088.

~I Schur; Communications, Inc. v. Federal Communications
Comm'n, 982 F.2d 1043, 1049 (7th Cir. 1994),

III Cincinnati Bell Tel, Co. v. Federal Communications Corom/o,
69 F.3d 752 (6th Cir. 1995),
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32. Moreover, the Commission's 4S-day access requiremen: ~s

:-:.ot a "7.ogical outgrowt.h" out of i:s original ~PRM.~I :'::e

::lC'.lS of :he "logical out.growt.h" test. is "whether " ~the

par:yJ shou7.d have ant.icipated that. such a requiremen:

might. be imposed."lll In this inst.ance, part.ies could not. have

ant.icipat.ed t.hat. a 4S-day access requirement would be imposed, as

the Commission did not. even address t.his issue in its NPRM.

While the Infrastructure Owners recognize that an agency's not~ce

need not identify every precise proposal that the agency may

finally adopt, the notice must specify the terms or substance of

the contemplated regulation.~1 The Commission adopted the

45-day access rule without having discussed this contemplated

rule anywhere. Had the Commission addressed the 45-day access

requirement in its NPRM, parties would have had. an opportunit.y to

respond to the proposal. lll

~I See United Steelworkers of America y. Marshall, 647 F.2d
1189, 1221 (D.C. Cir. 1980), ~. denied, 453 U.S. 913 (1981).

ll/ Small Refiner Lead Phase-Down Task Force v. United States
~, 705 F.2d 506, 549 (D.C. Cir. 1983).

~I American Medical Ass'n v. United States, 887 F.2d 760, 767
(7th Cir. 1989).

~I In short, the Commission failed to provide parties with
adequate notice "to afford interested parties a reasonable
opportunity to participate in the rule making process." Florida
Power & Light Co. v. United States, 846 F.2d 765, 777 (D.C. Cir.
1988). "This requirement serves both (1) 'to reintroduce public
participation and fairness to affected partie. after governmental
authority has been delegated to unrepresentative agencies' j and
(2) to assure that the 'agency will have before it the facts and
information relevant to a particular administrative problem.' II

MCl TeleCOmmunications Corp. v. Federal Communications Comm'n, 57
F.3d 1136, 1141 (D.C. Cir. 1995) (citing National ASI'n of Home

(cont inued ... )
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33. Notwithstanding and without preJudice to their

asse~tion that the adoption of the 4S-day requirement :s

procedurally defective, the :nfrastructure Owners submit that :~

:he exte~t the FC: intended to require utilities to gran:

physical access to infrastructure within 4S days, the requ:remen:

is overly burdensome and unreasonable. Forty-five days :n whic~

to grant physical access to a utility's infrastructure fails to

acknowledge or recognize the amount of internal coordination

involved in processing requests for access. Further, it provides

a utility with insufficient time to conduct the requisite studies

to consider requests to access, for example, studies related to

issues of capacity, safety, reliability and generally applicable

engineering purposes. Moreover, it is questionable whether a

party seeking access can obtain the necessary permits or

franchises required before access may be granted within 4S days.

Finally, this requirement is at odds with the notice of

modifications requirement, that obligates utilities to provide

existing attaching entities with 60 days advance notice prior to

performing any modifications or alterations to the utility'S

infrastructure.

34. In the cas. of one company, simply addressing a request

for access to its infrastructure can take six to eight weeks.

The process of establishing potential routes, evaluating whether

llf( .. . continued)
Health Agencies v. Schweiker, 690 F.2d 932, 949 (D.C. Cir.
1982) ) .
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the requested route is feasible, c=eating a final route ~ap, a~d

perf:r~ing the necessary safety and engineeri~g studies on a

case-by-case basis especially when a large number of poles 1S

:~volved ~s one t~at cannot reasonably be accomplished witti~ ~te

4S-day time =rame arbitrarily established by the FCC without

~mposing significant burdens on the utility and its resources.

7hus, the 4S-day access requirement should be rescinded not only

because it was promulgated in violation of the APA but also

because of the operational and administrative burdens it would

impose on utilities.

B. The Conclu.ion that Any Type of lquipment Can Be Placed
on a Utility'. Infra.tructure I. Arbitrary and
Caprigiou.

35. The FCC erroneously failed to limit the type of

telecommunications equipment that may be attached under an

interpretation of Section 224 that would afford mandatory access

to poles, ducts, conduits or rights-of-way. Specifically, the

FCC must clarify that only wire facilities -- coaxial cable and

fiber optic facilities -- are covered by Section 224(f). Other

types of facilities, including radio antennas, satellite earth

stations, microwave dishes and other wireless equipment, are not

covered by Section 224(f) .~I

36. The Pole Attachments Act, a. enacted in 1978, was

intended to encompass "pole attachments" by cable operators to

poles, ducts, conduits and rights-of-way of utilities used, in

whole or in part, for wire communications. While the 1996 Act

~I ~ Reply Comments of Infrastructure Owners at 1 14.
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expanded ~he scope of the statute to allow pole attachments by

"~elecommunications carriers" as well as cable operators,

:=ng~ess did not make any further changes to the defi~itic~ ==

"90:"e a::ad:;nent." The placement of any type of equipment =t::e:-

than =oaxial and fiber cable, including wireless equipment, en

pol-es, ducts, conduits or rights-of-way raises a number of U ..,.; .....,'c.
.... '"'1--

•

issues that were not intended to be covered by the Pole

Attachments Act.

37. The term "pole attachments" in the Pole Attachments Act

has referred to the stringing of coaxial cable along a utility's

distribution pole system.~' Any other type of equipment has

not been considered a "pole attachment." Indeed, where any other

type of equipment, such as wireless, has been placed on a

utility's infrastructure at all, it generally has been sited on

communications towers or transmission facilities, which are not

covered under Section 224(f) as discussed below. Antennas, for

example, require siting on a place higher than the typical

distribution pole. Thus, in practical terms, utility poles,

ducts, conduits or rights-of-way are unsuited for the placement

of anything other than traditional coaxial or fiber cable

facilities. Moreover, although wire service facilities typically

~I ~,~, In the matter of Implementation of Section 19 of
the Cable Television Consumer Protection and Competition Act of
1992 Annual Assessment of the StatuI of Competition in the Market
for the Delivery of Video Programming, First Report, 9 F.C.C.R.
7442, 7555 (1994). "Many cable operators lease space on utility
poles in order to string wire. and deliver programming. The .
contract between the cable operator and the owner of the pole is
known as a 'pole attachment agreement.'"
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require distribution pole access to reach customer homes. ~:ner

:ypes ~f :acilities have a wide range of ~ptions in terms ==
s:::~g, such as buildings, rooftops, communications towers, or

38. In spite of the definition of "pole attachment" under

the Pole Attachment Act of 1978, Congress did not see fit to

alter the definition of a "pole attachment" for purposes of the

~996 amendments to the Pole Attachment Act; neither should the

FCC of its own initiative expand that definition. Congress.

specifically did not include anything other than traditional wire

equipment in the definition of "pole attachments."

39. Beyond the definition of "pole attachments," the

definition of "utility" establishes that the statute is limited

to wire facilities and equipment. Under Section 224(f), both as

originally enacted and today, Congress defined a utility as:

any person who is a local exchange carrier or an electric,
gas, water, steam, or other public utility, and who owns or
controls poles, ducts, conduits, or other rights-of-way
used, in whole or in part, for any wire
communication•... .lit

The use of "wire communications" was in fact retained from the

previous definition of utility; Congress considered such language

and deliberately decided not to change it. Since, for purposes

of the Act, a "utility" is a person utilizing poles, ducts,

_~Ol • •Unlike the "push" Congress gave the cable televlslon
industry, Congress did not see a need to grant access by cellular
telephone companies to poles, ducts, conduits or rights-of-way
because wireless facilities can be place in many different
locations.

111 47 U.S.C. § 224(a) (1) (emphasis added).
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~ondui:s or rights-of-way "for any wire communication," :::e

ac~ess ;rovision necessarily should be construed to apply ~n:y

s·-.l~h '..:ses. Had C~ngress intended otherwise, knowing of tr.e

~:s:or:~a: :nterpretation of the Act as applicable only to wire

~cmmuni~ations, it would have amended the statute to reflect an

:n:ent that the Act also apply to wireless uses.~1

40. The Pole Attachments Act covers only the attachment 0:
wire equipment -- coaxial and fiber cable -- to utilities' poles,

ducts, conduits or rights-of-way. There is nothing in the

express language of the statute, its legislative history or the

case law to support a contrary view. Thus, the Commission must

rescind its finding on this issue.

C. The Commi••ion'. Deter.mination that a Utility May Not _
Re.trict Who Will Work in Proximity to It. Blectric
Line. I. Arbitrary aDd Capricious aDd aeflect. a
'ailure to Camprehend Pully ehe Daager ~.ociated With
Such Work

41. In addressing the question of whether a utility can

impose limitations on the class of workers that work in proximity

to a utility'S facility, the Commission determined that:

(a) utility may require that individuals who will work in
the proximity of electric lines have the same
qualifications, in terms of training, a. the utility'S own
workers, but the party seeking access will be able to use
any individual workers who meet these criteria. Allowing a
utility to dictate that only specific employees or
contractors be used would impede the access that Congress

III The Commission has an obligation to construe the language of
Section 224(f) as narrowly as possible given the constitutional
taking implications of Section 224(f). ~,~, Delaware,
Lackawanna. & W. R.B. Co. v. Morristown, 276 U.S. 182, 192.
"(T)he taking of private property for public use is deemed to be
against the common right and authority so to do must be clearly
expressed. "
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sought to bestow on telecommunications providers and caole
~perators and would inevitably lead :0 disputes over ~ates

to be paid to the workers.

:~ ::5 effort to apply a uniform rule to all util:ties and a
~ ,....

:ypes ~f i~frastructure, the C~mmission has adopted a rule wh~c~

ignores fundamental and significant differences between working

in proximity to electric facilities and working in proximity t~

~ther telecommunication facilities.

42. Electric facilitiaQ are uQed for high voltage

transmission and, thus, pose a real and significant danger to

anyone working in close proximity to such facilities. To

minimize the risk of harm to persons and property, utilities tap

a pool of highly trained and experienced employees to perform any

required work on such facilities. The level of experience

required of an employee called upon to perform work on electric

facilities i~ strictly related to the grade of danger associated

with the work. For example, any employee who works in proximity

to electric facilities in conduits may be required to have a

minimum of ten years of experience. Qualified personnel require

a unique understanding of the dangers associated with the

performance of construction, maintenance or repair work in

proximity to electrical wire. Personnel possessing the requisite

skill and experience for certain situations are in short supply.

Because of the hazards involved, a utility is understandably

reluctant to allow a person with unknown skills to perform highly

dangerous work. Only a person with a thorough knowledge of the
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utility's specific operations and facilities can safely per:or~

some tl~es of const~~ction, maintenance and repair work.

43. In complete disregard of the serious danger and

=onccm~:ant :iability associated with working in proxim:ty to

electric facilities, the Commission has fashioned a rule that

simply is unworkable on a practical level. Most importantly,

regardless of any broad form indemnity provision, electric

utilities simply cannot sufficiently protect themselves from

personal injury litigation and the high costs associated with an

electrical outage when accidents occur as a result of work being

performed by inadequately skilled or trained workers. Because of

this enormous financial exposure to utilities and their

ratepayers, it is incongruous that the Commission can first

mandate access to this dangerous facility, and then eliminate the

electric utility'S ability to take certain measures to minimize

the risk and liability this mandatory access may cause. The

Commission's rule on worker access to utility infrastructure is

unsupported by the statutory provisions relating to

nondiscriminatory access and, thus, is capricious. For this

reason, the rule must be rescinded to allow the utility, in the

exercise of its best judgment, to adopt procedures that it deems

are necessary to protect itself, persons requesting access to its

infrastructure and the public in general from the dangers

associated with exposure to high voltage electric lines. The

utility must be allowed to dictate that, in some instances, only
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:~s speci:ically trained and experienced personnel ~ay ac=ess

i~f~asc~ucture.

._~

D. The Commillion Improperly Incorporated Section 224(i)
into Itl Section 224(h) AnalYlil on COlt-Sharing II.ue.

44. :~ t~e first R&O, the Commission extensively discussed

~odi::=ation costs in its analysis of cost-sharing under

Section 224(hl, the newly enacted written notification provis~on.

~hi:e that provision mentions modifications, the only costs

addressed in Section 224(h) are accessibility costs.

~odif:cation costs are not involved. Confusingly then, the

Commission adopted a rule addressing modification costs under the

rulemaking notice to implement Section 224(h) .lll

45. Clearly, the Commission has misread Section 224(h).

That section reads:

Any entity that adds to or modifies its existing attachment
after such notification shall bear a proportionate share of

III That rule paraphrases or adopts verbatim the language of
Section 224(i). Section 224(i) states:

An entity that obtains an attachment to a pole,
conduit, or right-of-way shall not be required to bear
any of the costs of rearranging or replacing its attachment,
if such rearrangement or replacement is required
as a result of an additional attachment or the modification
of an existing attachment sought by any other entity ... .

The Commission's rule, in turn, reads:

.. , a party with a preexisting attachment to a pole,
conduct, duct or right-of-way shall not be required to bear
any of the costs of rearranging or replacing its attachment
if such rearrangement or replacement is necessitated solely
as a result of an additional attachment of the modification
of an existing attachment sought by another party.
47 C.F.R. § 1.1416.
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the costs incurred by the owner in making such pole, duct,
conduit, or right of way accessible. lll

As :~e quoted passage established, Section 224(hl says nothing

about ~odification, ~earrangement, replacement, or make-ready

costs. A discussion of modification or alteration costs is

appropriate in the context of a rulemaking to implement Section

224(il of the Pole Attachments Act. However, Section 224(i) is

not a subject of this proceeding. lll

46. Congress did not intend for modification costs to be

governed by Section 224(h). Yet, the Commission's new rule, 47

C.F.R. 5 1.1416, doea juat that. aecauae the Commiaaion haa

improperly adopted rules implementing Section 224(i) under the

guise of Section 224(h), it must strike 47 C.F.R. § 1.1416 as

beyond the scope of this rule making. Any rule implementing

Section 224(h) must address only the costs of accessibility, as

specifically set forth by Congress in express language of that

statutory provision.

III 47 U.S.C. § 224(h) (emphasis added).

III First RkO, 1 1201, n.2952 "Note that section 224(i) was not
the subject of the Notice. II
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IV. Th. PCC'. Int.rpr.tation I. Imp.rmi••ibl. B.cau•• It
Violat.. CongA•••ional Int.nt

A. Th. R.quir.m.nt for Uniform Application of the Rat•• ,
T.rm. and Condition. of Ace••• I. Contrary to Law
B.cau•• It 'ail. to Giv. Eff.ct to the Statutory
R,quir.m.nt of Voluntary N.gotiation.

47. Section 224(e) (1) of the 1996 Act provides for

voluntary negotiations whereby a utility and a telecommunicaclons

~arrier may negotiate and enter into a binding agreement for

access to the utility'S infrastructure on terms that best suit

:he particular circumstances of both parties. Specifically,

Section 224(e) (1) states that the Commission will prescribe

regulations:

to govern the charges for pole attachments used by
telecommunication. carriers to provide
telecommunication. service., when the~lrtiel fail to 
resolve a dispute oyer such charqe•. ~a

48. Clearly, Cong~es. intended for utilities and requesting

telecommunications carriers to voluntarily enter into binding,

~ontractual arrangements. Congressional intent encouraging

negotiated agreements, including negotiated rates, is clearly

evidenced by the House/Senate Conference ~ommittee/s report

explaining the 1996 Act and the amendments to the Pole

Attachments Act enacted thereunder. That report states:

The conference agreement amend. section 224 of the
Communications Act by adding new sub.ection (e) (1) to allow
partie. to negotiate the rates. terms. and conditions for
attaching to pole•. ducts. con~ts. and rights-of-way owned
or controlled by utilities...-

~I 47 U.S.C. § 224(e) (1) (emphasis added).

~I H.R. Conf. Rep. No. 458, 104th Cong., 2d Ses•. 207 (1996)
(emphasis added) .
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49. The concept behind negotiated agreements also c=mpor~s

wi~h ~he public policies underlying the 1996 Act. The 1996 Ac:

:"s l.:".:snded "to provide for a pro- competi tive, deregulatory

~aticnal policy framework . . by opening all :elecommunicat:cns

:T\arkets to competition. ,,111 Even where Congress recognized that

some regulation might be warranted during the transition period

from a regulated to a deregulated market place, it put in place

procedures to reduce or eliminate that regulation where

possible .111

50. In its First RiO, the Commission recognized the

deregulatory, pro-competition approach of the 1996 Act. For

example, the Commission declared that it would enact rules and

guidelines that are intended to "facilitate the negotiation and ~

mutual performance of fair, pro-competitive access agreements."

First RiO, at 1143.

51. Conflicting with Congress's notion of voluntary

negotiated agreements, however, the Commission enacted a specific

"rule" in its First RiO that states:

. . . where access is mandated, the rates, terms and
condition. of acce.s must be uniformly applied to all
telecommunications carriers and cable operators that
have or seek acces.. Except as specifically provided
herein, the utility must charge all parties an

111 H.R. Conf. Rep. No. 458, 104 Cong., 2d Sess. 113 (1996).

III ~,~, 47 U.S.C. § 252(a} (1) (prOViding that an
incumbent local exchange carrier and a party requesting
interconnection may enter into a binding agreement without regard
to the interconnection standards set forth in Sections 251(b) and
(c) ) .
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