
--

22. In the Fi;" RiQ, the Fe: has posited eminent doma:~

authority as a vehicle for access :0 rights-of-way by

telecommunications carriers. :n :ight of the fact :hat powers 0:
eminent iomaln are conferred by, and regulated under state :aw,

however, Section 224 confers no jurisdiction to the FCC :0

dictate the scope or the terms of their application. Despi:e

this jurisdictional deficiency, the FCC has articulated a

position that suggest a ~ facto preemption, unauthorized by

Congress, of the states' jurisdiction over the exercise of .

eminent domain authority. In accordance with the FCC's position,

a requesting carrier could effectively assert eminent domain

authority co-extensive with that of the utilitie.; by making a

request of a utility, a carrier could, indirectly, cau.e the

condemnation of property solely to benefit its own

telecommuni~ations operation•.

23. This extraordinary re.ult was not contemplated by

Congress, as is evidenced by the specific provision. detailing

the respective extent of federal and state jurisdiction over such

matters. UI Had Congre•• intended to dramatically rework local

regulation of eminent domain authority, it would have done so

U' Congress may delegate eminent domain authority to a person
or corporation under federal statute. iIa, I.Q., 47 U.S.C. 5
717(f) (h) (granting certain natural ga. companies eminent domain
authority to expand a right-of-way). Congre•• had the authority
to make a delegation of eminent domain authority to utilities to
acquire additional right.-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.
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expressly in the '!'elecommunications Act of 1996 ("1996 Ac:", .UI

:~s~ead, :onqress expressly and clearly preserved :he states'

:~r:sdi=:ion to determine who will exercise eminent doma~n

au:~cr::y and :~e circumstances under which i: will be

exerc:sed .1S/

24. ~atters of a purely state or local nature should be

handled in keeping with the deregulatory policies underlying ~he

1996 Act. 7he FCC .should not establish a regulatory scheme that

requires utilities to act on behalf of carriers vis-a-vis third

parties. Where the right-of-way previously established by a

utility is inadequate to serve the purpo.e. of a reque.ting

carrier, the issue of condemning new properties through eminent

domain should be left between the carrier and the state, subject~

to the provisions of Section 253 of the 1~96 Act. Indirectly

bestowing upon telecommunication. carriers powers that are not

provided for in the Act and that are subject to local

jurisdiction is an impermis.ible approach and one which should

not be maintained.

25. The FCC cite. Section 224(h) i~ support of its po.ition

that Congre•• contemplated requiring utilities to exercise their

eminent domain authority on behalf of reque.ting

telecommunication. carrier•. U1 Section 224(h) in fact

III Pub. L. No. 104-104, 110 Stat. 56 (1996).

1St ~,~, 47 a.s.c. S 253(b}.

ll/ fir.t RiO, 1 1181.
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indicaees an opposite :n:eneien en the par: ef Congress. :~ac

prcv~sion requires notice ~o actaching en:i:ies "[wJhenever :~e

owner ~f a pole, duct, condui: or right-of-way ir,;,nds :0 modi::

or al:er s~ch pole, duct, conduit or right-of-way .. . "HI :he

use of the term "intends" makes clear ehat modificaeion :'5 :0 :::e

made whenever ehe utility'S needs require the modificaeion or

alteration, rather than compelled by a request for attachment.

Had Congress intended otherwise, it would have used language in

Section 224(h) to reflect the significant mandatory obligation :0

make modifications or alterations at the request of a

telecommunications carrier or cable television operator that

would result from applying the FCC's interpretation of that

section.

26. Finally, the Commi.sion must understand the

implication~ of the exercise of powers of eminent domain. In the

law governing property rights, the right of eminent domain

represents a drastic remedy and one which is not casually

exercised by utiliti.s. Utilities do not taxe their exercise of

these power. lightly as the condemnation of property may resule

in significant disruption to property owners including, in some

cas.s, the displacement of people from their homes. Utilities

have a strong interest in maintaining good relationships with the

communities and customer. that they serve and recognize that the

responsible exercise of condemnation power is critical to tho••

relationships. It is contrary to the public inter.st that such

lQ. (emphasis supplied).
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powers be extended wholesale, :~ouqh i~direccly, to an en::=e~y

~ew c~ass of encity, whecher or ~Ct permlsslble as a mac:er ==
state :'aw.

27. :~ summar/, an obligati:n to take independent,

affi=~ative steps to secure new rights-of-way solely for t~e

benefit of a telecommunications carrier is an extraordinary

obligation and was neither contemplated nor authorized by

:ongress. Even assuming, arquando, chat applicable state law

permitted a utility to ex.rcis. i:s right of emin.nt domain on

behalf of a third party telecommunications service provider or

cable celevision operator, the Commission should not, as a matter

of policy, require the ex.rcis. of such radical action on b.half

of another entity. The Commission should rescind any requirement

chat an electric utility ex.rcis. its stat. law-grant.d pow.rs of

eminene domain eo expand its infrastructure capacity on behalf of

a chird parey where chat capacity is insufficient co p.rmic

access.

III. R,coDlid.~.tioa II t ......us. tb. C~••i~'.
D.ci.iqp II AE't,rarv ;,petgtPM'

A. '11l. fCC' ••-.u.~_t Qat Ut111t1•••~oy1de
AGe... to ~~••t~t~••i~ 'o~ty·'lv.

Days II kiltt~.zy ... Cap~ieiCN' .eoaus. tb.
~ 'ail" to '~i.. Notia. of AI"cy
14,t.

28. N.wly promulgated Section 1.1403 of the Commission'~

rules incorporates the duty to provide access to a utility'S

infraseruceure:

Requests for acc.s' to a utiliey's pol•• , ducts, conduies or
rights-of-way by a t.l.communication, carri.r or cable
operator must b. in writing. If access is not granted
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with~n 45 days of the reques~ for access, the utility must
conflrm the denial in writing by the 45th day... lll

29. Reconsideration of this section is mandated because :~e

agency :ailed to address this issue in its NPRM and failed to

provide any reasoned basis for the requirement in its fi;st RiO.

Thus, the requirement was adopted in violation of the

Administrative Procedure Act ("APA") .lll

30. Pursuant to Section 10 of the APA, a court will set

aside agency action found to be "arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with the law."lll

In determining whether agency action is arbitrary and capricious,

a reviewing court will first consider whether the agency has

considered the relevant factors involved and whether there has

been a clear error of judgment. D1 The agency mu8t articulate a

"rational connection between the facts found and the choice

made. nUl A reviewing court "will not supply 'the b••is for the

agency's action, but inste.d rely on the reasons advanced by the

III 47 C.F.R. S 1.1403. It is unclear from the rule whether the
45-day deadline represent. the amount of time in which a u~ility

has to re.pond to • requ.st for access, or whether it represents
the time allowed a utility to grant pAy.j,.l a"... to its
infrastructure. Th. latter interpretation, as discu••ed below,
imposes significant, unr.asonable burd.n. upon utilities, apart
from the procedural irregularities raised by the requirement.

5 U.S.C. 5 551 ~ Ala.

5 U.S.C. S 706(2) (A).

~I Citizens to Pr,.,ry' OyIrton Park, In,. y. Volp., 401 U.S.
402, 416 (1971).

III City of Brooki;ea MU. T.l Co. y. rlderal Communic.tion.
Comm'n, 822 F.2d 1153, 1165 (D.C. Cir. 1987) (quoting lurlinqton
Truck Lines. In,. y. qni,.d Stat•• , 371 U.S. 156, 168 (1962)).
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agency in support of the action. ,,11' The United States Supreme

Court has "frequently reiterated t~at an agency must cogent:y

~xpla~n why it has exercised its discretion in a given

manner. !llli II [A] n agency action accompanied by an i:ladequate

explanation constitutes arbitrary and capricious conduct."~'

31. The Commission's adoption of the 45-day access

requirement constitutes arbitrary and capricious conduct i:lasmuch

as the Commission failed to provide any basis reasoned or

otherwise -- for this requirement. lll Nowhere in the

Commission's Fir.t RiO doe. the Commission explain how it devised

the 45-day access requirement. The Commi.sion'. failure in this

regard runs contrary to the APA which requires the agency to

supply a reasoned basis for why it adopts a certain rule or

rules. lll The lack of a reasoned basis for the Commission's

decision constitutes arbitrary and capricious decision making. lll

111 Cincinnati Bll, T.1. Co. y. '''';a1 CQPFlpications Comm'n,
69 F.3d 752, 758 (6th eir. 1995) (citation omitt.d) .

III Moto; y,h!;l. ""n y. Stat. Farm MutUAl Autgmobi11 Ins.
~, 463 O.S. 29, 41-49 (1913) (citing A;shiIQA. T. i S.F.R. Co.
v. Wichita 14. of Trl", 412 U.S. 397, 416 (1967».

~I FEC y. Rol', 806 F.2d 1081, 1088 (D.C. Cir. 1986).

III ~ 806 F.2d at 1088.

~I Schurz Communicati0nl. In;. y. '''';11 commupi;ations
Comm'n, 982 '.2d 1043, 1049 (7th eir. 1994).

III Cincinnati B.11 Ill. Co. y. ,.d.ra1 Communicatiops Comm'n,
69 F.3d 752 (6th Cir. 1995).
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32. Moreover, the Commission's 4S-day access requiremen~ ~s

:10t:. a ":Logical outgrowt.h" out of it.s original NPRM.lll :he

:ocus == t.he ":Logical out.growth" test is "whether . . . [e:he

par~yl . should have anticipat.ed t.hat such a requirement.

might. be imposed.fI~1 rn this instance, parties could noe: have

ant.icipat.ed that a 4S-day access requirement would be imposed, as

the Commission did not even address this issue in its NPRM.

While the Infrast.ructure Owners recognize that an agency's notice

need not identify every precise proposal that the agency may

finally adopt, the notice must specify the term. or substance of

the contemplated regulation. U1 The Commi••ion adopted the

4S-day access rule without having di.cu••ed this contemplated

rule anywhere. Had the Commi••ion addr••••d the 45-day acce••

requirement in its NPRM, parti•• would have had. an opportunity to

respond to the propolal. lll

~I See qni;.d Steelwgrker, at 'eeric. y. M.r'ball, 647 F.2d
1189, 1221 (D.C. Cir. 1980), ~. dlni,d, 453 O.S. 913 (1981).

~I Sm.ll Refin.r Leed Pba.e-pgwp, Ta.k forc. y. yni;.d Sta;,e.
~, 705 F.2d 506, 549 (D.C. Cir. 1983).

~I Ameri~.n Medisll AlI'n V. ynited Stat." 887 F.2d 760, 767
(7th Cir. 1989).

III In short, the Commi••ion failed to provide parti•• with
adequate notic. ~to afford intere.ted partie. a rea.onabl.
opportunity to participate in the rule making proc•••. • Florida
POWir i LighC eo. V. Ugic.d St.C." 846 F.2d 765, 777 (D.C. Cir.
1988). "Thi. requirement serve. both (1) 'to r.in.troduce public
participation and fairn••• to affeet.d part i •• after governmental
authority hal been delegated to unrepre.entative agenci•• '; and
(2) to assure that the 'agency will have before it the facts and
information relevant to a particular admini.trativ. problem.'"
MeI Telecommunication, Corp. y. Ft4Iral egmpunis'tiQAI cgmw'n, 57
F.3d 1136, 1141 (D.C. Cir. 1995) (citing Nation.l AI"n of Hgm.

(cont inued ... )

24



i_.... 't'f.. '"i~i'l'l _

33. Notwithstanding and without prejudice to their

assertion that the adoption of the 4S-day requirement :s

procedurally defective, the Infrastructure Owners submit :hat :0

:he exten~ :he FCC intended to require utilities to grant

physical access to infrastructure within 4S days, the requiremen:

is overly burdensome and unreasonable. Forty-five days in which

to grant physical access to a utility'S infrastructure fails to

acknowledge or recognize the amount of internal coordination

involved in processing requests for acces.. Further, it provides

a utility with insufficient time to conduct the requisite studies

to consider requests to access, for example, studies related to

issues of cap.city, safety, reliability and generally applicable

engineering purpo.... Moreov.r, it i. qu••tionable wh.ther a

party s.eking acce•• can obtain the n.c••••ry p.rmit. or

franchise. ~equired b.fore ace••• may b. granted within 4S days.

Finally, this requirem.nt is at odds with the notice of

modifications requirement, that obligates utilities to provide

existing attaching entities with 60 day. advance notice prior to

performing any modification. or alteration. to the utility's

infra.tructur•.

34. In the ca•• of one company, simply addre••ing a request

for acce•• to it. infra.tructure can take six to eight week•.

The process of e.tabli.hing potential route., evaluating whether

ll/( .. . continued)
Health Aq.nci•• v. Schweiker, 690 F.2d 932, 949 (o.e. eire
1982) ) .
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the requested route is feasible. creating a final route map. a~d

perf:rming the necessary safety and engineering studies on a

~ase-by-case basis especially when a large number of poles is

i~volved is one that cannot reasonably be accomplished within :~e

4S-day time frame arbitrarily established by the FCC without

imposing significant burdens on the utility and its resources.

Thus, the 4S-day access requirement should be reSCinded not only

because it wa. promulgated in violation of the APA but also

because of the operational and administrative burdens it would

impose on utilities.

B. ne Ccmc:luaioD that Ally Type of .qW.pIeIlt CaD .e 'lac:ecl
OD a Utility'. Infra.tructure I. Azbitrary aDd
CU,iciQU

35. The FCC erroneou.ly failed to limit the type of

telecommunications equipment that may be attached under an

interpretation of Section 224 that would afford mandatory access

to poles, ducts, conduits or rights-of-way. Specifically, the

FCC must clarify that only wire facilities -- coaxial cable and

fiber optic facilities -- are covered by Section 224(f). Other

types of facilitie., including radio antenna., satellite earth

stations, microwave di.he. and other wirele•• equipment, are not

covered by Section 224(f) .UI

36. The Pole Attachment. Act, a. enacted in 1978, wa.

intended to encompa•• "pole attachments" by cable operators to

poles, ducts, conduits and rights-ot-way of utilities used, in

whole or in part, for wire communication.. While the 1996 Act

~, ~ Reply Comments of Infra.tructure Owners at 1 14.
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expanded the scope of the statute to allow pole attachments by

"telecommunications carriers" as well as cable operators,

Congress did not make any further changes to the definition e:

"pole attachment.. " The placement of any type of equipment ether

than coaxial and fiber cable, including wireless equipment, en

poles, ducts, conduits or rights-of-way raises a number of uniq~e

issues that were not intended to be covered by the Pole

Attachments Act.

37. The term "pole attachments" in the Pole Attachments Act

has referred to the stringing of coaxial cable along a utility'S

distribution pole sy.tem.~1 Any other type of equipment hal

not been considered a "pole attachment." Indeed, where any other

type of equipment, such as wirele•• , ha. been placed on a

utility'S infraltructure at all, it generally ha. been sited on

communications towers or tranlmission facilit1es, which are not

covered under Section 224(f) as discus.ed below. Antennal, for

example, require siting on a place higher than the typical

distribution pole. Thu., in practical terms, utility poles,

ducts, conduits or rights-of-way are unsuited for the placement

of anything other than traditional coaxial or fiber cable

facilities. Moreover, although wire servic. facilities typically

III ~, L!L., Im liM M'ili'E 0: I.l_DIi&tips pt betieD 19 gf
th. Caal. I.l.yiliqa Qep.'ltr Prece;liiso 'Ad CQII8ci;igp As: gf
1992 Annual MII'_P; of bhe ili.HI of CgcpItitiQA in the Marklt
for ;he peliyery of y~dag Prpgr',.!pq, Fir.t R.port, 9 F.C.C.R.
7442, 7555 (1994). "Many cabl. operator. lea•••pac. on utility
pol•• in order to string wir•• and deliver programming. The .
contract b.tween the cabl. op.rator and th. owner of the pole is
known as a 'pole attachment agre.ment.'"
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require distribution pole access to reach customer homes, ~:her

:ypes of facilities have a wide range of opcions in terms of

sl:i~g, such as buildings, rooftops, communications towers, or

water :owers. 1St

38. In spite of the definition of "pole attachmenc" under

the Pole Attachment Act of 1978, Congress did not see fit to

alter the definition of a "pole attachment" for purposes of the

:996 amendments to the Pole Attachment Act; neither should che

FCC of its own initiative expand that definition. Congress.

specifically did not include anything other than traditional wire

equipment in the definition of "pole attachments."

39. Beyond the definition of "pole attachments," the

definition of "utility" establishes that the statute is limited ~

co wire facilities and equipment. Onder Section 224(f), both as

originally enacted and today, Congre•• defined a utility as:

any person who is a local exchange carrier or an electric,
ga., water, steam, or other public utility, and who own. or
controls pol•• , ducts, conduits, or other rights-of-way
used, in whole or in part, for lay wire
communi;ation•.... lll

The use of "wire communications" was in fact retained from the

previous definition of utility; Congress con.idered such language

and deliberately decided not to change it. Since, for purpo.e.

of the Act, a "utility" i. a person utilizing pole., duct.,

at Unlike the "push" Congre•• gave the cable television
industry, Congress did not see a need to grant acce•• by cellular
telephone companies to pol•• , duct., conduits or rights-of-way
because wireless facilities can be place in many different
locations.

III 47 U.S.C. S 224(a) (1) (empha.i. added).
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conduits or righes-of-way "for any wire communicaeion," ':he

access ;rovision necessarily should be conser~ed to apply ~n~y ::

such ~ses. Had C~ngress intended otherwise, knowing of the

historical :nterpreeaeion of the Ace as applicable only to wire

communications, i~ would have amended ehe seaeuee to reflect an

intent thae the Act also apply co wireless uses.~1

40. The Pole Aeeachments Act covers only ehe aetachment 0:
wire equipment -- coaxial and fiber cable -- to utilities' poles,

ducts, conduits or rights-of-way. There is nothing in the

express language of the seatute, its legislative history or the

case law to support a contrary view. Thus, the Commi••ion mu.t

rescind its finding on this issue.

C. Th. Cc.ai••icm'. De~.J:'ai.Iaa~i_ tJaa~ a U~ility May Hot 
R••tric~ Wbo Will MOck 1a ~1.1~ to It••1ectric
LiD•• I. Ar~itra~'" e~ioi0U8 tleot. a
Pailuz. ~o Ca.prebeBd Pully ~ D c a..ociated Wi~h

Sugh !!ork

41. In addres.ing the question of whether a utility can

impose limitation. on the cla•• of workers that work in proximity

to a utility'S facility, the Commi••ion determined that:

(a] utility may require that individuals who will work in
the proximity of el.ctric lin•• have the same
qualification., in t.rma of training, a. the utility'S own
worker., but the party •••king acc••• will b. able to u••
any individual work.rs who m••t th••• criteria. Allowing a
utility to dictat. that only .pecific employ••s or
contractors be us.d would impede the access that Congress

III The Commission ha. an obligation to con.true the language of
Section 224(f) as narrowly a. po••ible given the con.titutional
taking implication. of Section 224(f). iIa,~, pe1AWfr•.
Lackawanna. i W. R.B. Co. y. Mprri.tgwn, 276 O.S. 182, 192.
"(Tlhe taking of private property for public u•• is d••m.d to be
against the common right and authority so to do must b. clearly
expressed."
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sought to ce.tow on telecommunications providers and cable
operators and would inevitably lead to disputes over races
to be paid to the workers.

:~ i:s effort to apply a uniform rule to all utilities and all

:ypes of i~frastructure, the Commission has adopted a rule which

ignores fundamental and significant differences between working

in proximity to electric facilities and working in proximity to

other telecommunication facilities.

42. Electric facilities are u••d for high voltage

transmission and, thus, pose a real and significant danger to

anyone working in close proximity to such facilities. To

minimize the risk of harm to persons and property, utilities tap

a pool of highly trained and experienced employe.s to perform any

required work on such faciliti... Th. lev.l of experi.nce

required of an employe. call.d upon to p.rform work on electric

facilities i~ strictly related to the grade of danger a••ociated

with the work. For example, any employee who works in proximity

to electric facilities in conduits may be required to have a

minimum of ten years of experience. Qualified personnel require

a unique understanding of the dangers as.ociated with the

performance of con.truction, maintenance or repair work in

proximity to electrical wire. P.r.onnel po•••••ing the requisite

skill and experience for certain situation. are in short supply.

Because of the hazard. involved, a utility is understandably

reluctant to allow a person with unknown skill. to perform highly

dangerous work. Only a person with a thorough knowledge of the
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•
utility's specific operations and facilities can safely per:~r~

some types of construction, maintenance and repair work.

43. In complete disregard of the serious danger and

conccmi:ant :iability associated with working in proximity to

electric facilities, the Commission has fashioned a rule that

simply is unworkable on a practical level. Most importantly,

regardless of any broad form indemnity provision, electric

utilities simply cannot sufficiently protect themselves from

personal injury litigation and the high costs associated with an

electrical outage when accidents occur as a result of work being

performed by inadequately skilled or trained workers. Because of

this enormous financial exposure to utilities and their

ratepayers, it is incongruous that the Commission can first

mandate access to this dangerous facility, and then eliminate the

electric utility'S ability to take certain mea.ures to minimize

the risk and liability this mandatory access may cause. The

Commission's rule on worker acce•• to utility infra.tructure is

unsupported by the statutory provision. relating to

nondiscriminatory acce•• and, thu., i. capriciou.. For this

reason, the rule muat be reacinded to allow the utility, in the

exercise of it. be.t judgment, to adopt procedure. that it deems

are neces.ary to protect itself, persons reque.ting access to its

infrastructure and the public in general from the dangers

associated with exposure to high voltage electric lines. The

utility must be allowed to dictate that, in some instance., only
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i~s specifically trained and experienced personnel may ac=ess

i.nfrastructure.

. --._,-,

O. The C~ssion Improp.rly Incorporated S.ction 224(i)
into Its SKtioR 224 (A) b,alysis OR Cost-Sharing Issues

44. I~ t~e first RiO, the Commission extensively discussed

modification costs in its analysis of cost-sharing under

Section 224(h), the newly enacted written notification provision.

While that provision mentions modifications, the only costs

addressed in Section 224(h) are accessibility costs.

Modification costs are not involved. confusingly then, the

Commission adopted a rule addre•• ing modification costs under the

rulemaking notice to implement Section 224(h) .llf

45. Clearly, the Commission has misread Section 224(h).

That section read.:

Any entity th.t add. to or moditie. it. exi.ting att.chment
after such notific.tion .hall be.r • proportion.te share of

III That rule p.r.phr.... or .dopt. verb.tim the langu.ge of
Section 224(i). Section 224(i) state.:

An entity th.t obt.in. an att.chment to a pole,
conduit, or right-ot-way .hall not b. required to b••r
any of the co.t. of re.rranging or repl.cing its attachment,
if such re.rrangement or repl.cement i. required
a. a reault of an .ddition.l .tt.chment or the modific.tion
of an exi.ting .tt.chment sought by any other entity ....

The Commi••ion'. rule, in turn, re.d.:

. .. a party with a preexi.ting att.chment to a pole,
conduct, duct or right-ot-w.y shall not be required to be.r
any of the coat. of re.rranging or repl.cing it••tt.chment
if such rearr.ngement or repl.cement i. nece••it.ted solely
as a result of an addition.l att.chment of the modific.tion
of an existing attachment sought by another party.
47 C.F.R. § 1.1416.
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the co.ts incurred by the owner in making such pole, due:.
conduit, or right of way acc"sible. lll

As the quoted passage established, Section 224(h) says nothing

about modification, rearrangement, replacement, or make-ready

costs. A discussion of modification or alteration costs is

appropriate in the context of a rulemaking to implement Section

224(i) of the Pole Attachments Act. However, Section 224(i) is

not a subject of this proceeding. U1

46. Congress did not intend for modification co.ts to be

governed by Section 224(h). Yet, the Commission's new rule, 47

C.F.R. 5 1.1416, doe. ju.t that. aecau.e the Commi••ion hal

improperly adopted rule. implementing Slction 224(i} under the

guise of Section 224(h), it mu.t .trike 47 C.F.R. S 1.1416 a.

beyond the scope of this rule making. Any rule implementing

Section 224(h) mu.t addre•• only the co.t. of acce••ibility, as

specifically set forth by Congre•• in expre•• language of that

statutory provi.ion.

47 U.S.C. 5 224(h) (empha.i. added).

III fir.t RiO, 1 1201, n.2952 "Note that section 224(i} wa. not
the subject of the Noticl."
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IV. Th. rec'. IAt.~r.tation I. I...~••ibl. I.cau•• It
Violat.. Cour•••iggal Int.gt

A. Th. R.quir...ct for Unifor.a Application of the Rat•• ,
T.~ lAd Coadition. of Ace••• I. Contrary to Law
B.cau.. It rail. to Qiv. affect to the Statutory
R.quirgut of Voluntary IfMotiatiog.

47. Section 224(e) (1) of the 1996 Act provides for

voluntary negotiations whereby a utility and a telecommunications

carrier may negotiate and enter into a binding agreement for

access to the utility'S infrastructure on terms that best suit

the particular circumatanc.a of both parti... Specifically,

Section 224(e) (1) states that the Commission will prescribe

regulations:

to govern the charg.. for pol. attachm.nts used by
telecommunication. carri.r. to provide
tel.communication. s.rvic•• , ..., t;~.rt;i•• f,i1 to ~

r ••g1y. a dilpUe, our .ush sbarqa•. ".

48. Clearly, Cong~e•• intended for utilities and requ••ting

telecommunications carriers to voluntarily enter into binding,

contractual arrangements. Congre••ional intent encouraging

negotiated agreem.nt., including negotiated rat•• , is clearly

evidenced by the Hou••/Senate Conf.rence .Committe.'s report

explaining the 1996 Act and the am.ndments to the Pol.

Attachments Act enacted thereund.r. That report stat•• :

Th. sonf.r.nc. agr••m.nt amends ••ction 224 of the
Communication. Act by adding n.w sub••ction (e) (1) to ,110w
parei•• to ftl9Qtia:. the ra:... tlrma. and cgpdi:iopl for
attashinq to PAll'. dus:•. gonduit•. and riqhe.-of-WAY 0wn.d
or controlled by uhi1i;i... . ~

47 cr.S.C. § 224(e) (1) (empha.is add.d).

III H.R. Conf. Rep. No. 458, 104th Cong., 2d Se••. 207 (1996)
(emphasis add.d) .
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49. The concept behind negotiated agreements also ccmpor~s

with the public policies underlying the 1996 Act. The 1996 Act

is i:::ended "to provide for a pro-competitive, deregulatory

national ~olicy framework. . by opening all telecommunications

markets to competition. "at Even where Congress recognized that

some regulation might be warranted during the transition period

from a regulated to a deregulated market place, it put in place

procedures to reduce or eliminate that regulation where

poss ible .at

so. In its First BiO, the Commis.ion recognized the

deregulatory, pro-competition appro.ch of the 1996 Act. For

ex.mple, the Commis.ion declar.d th.t it would enact rules and

guidelines that are intended to "facilit.t. the negoti.tion and

mutual perform.nce of fair, pro-comp.titive acce•• agr••ments."

First RiO, at 1143.

51. Conflicting with Congres.'. notion of voluntary

negotiated agreements, however, the Commi••ion enacted a sp.cific

"rule" in its Fir.t: aiO that .tate.:

. . . wh.r. acce•• i. mandated, the r.t•• , terma and
condition. of acce.. mu.t be upiferm1y applied to all
telecommunication. c.rri.r. and cable op.r.tors that
have or s..k acc.... Exc.pt a••p.cifically provided
h.r.in, the utility mu.t charg. all parti•• an

at H.R. Conf. Rep. No. 458, 104 cong., 2d S•••. 113 (1996).

at iaa, ~, 47 U.S.C. S 252(a) (1) (prOViding that an
incumb.nt local exchange carrier and a party r.que.ting
interconn.ction may ent.r into a binding .gr....nt without reg.rd
to the interconnection standard. s.t forth in Section. 251(0) and
( c) ) .
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attachment rate that does not exceed the maximum amou~:

permitted by formula we have devised for such
use . . .!e.1

52. Interpreted as a separate section, this Commission r~le

cuts across Congress's intent, in promulgating Section 224(e) (:J

of the 1996 Act, that there be voluntarily negotiated agreements.

:: rates, terms and conditions of access must be uniformly

applied to all telecommunications carriers and cable operators

that have or seek access, there is no reason to enter into

voluntary negotiations with other carriers.

53. In interpreting a statute, agencies and courts must

look to a construction that gives effect to the statute as a

whole. Ut A construction that rend.rs meaningless one or more

provisions of the statute mu.t b. avoid.d, a. " . it is w.ll.

. and

settled that, in interpreting a statute, the court will not look

merely to a particular clause in which general words may be used,

but will take in connection with it the whol••t.tut.

the objects and poliey of the law. " UI

54. In the pres.nt cont.xt, the Commi••ion'. d.ci.ion that

the statute requires uniform application of rate., term. and

condition. for acc.s. ignore. the 1996 Act'. statutory provision

allowing parties to n.gotiate their own term.. For this rea.on,

the agency mu.t correct this clear error by adopting regulations

~I Firse RiQ, , 1156 (emph.si. added) .

UI qnit,d Stl'" v. Puc of Pi.erice of Columbia et 11., 151
F.2d 609, 613 (1945).

HI Stafford y. Brigg., 444 U.S. 527, 535 (1980) (quoting Brown
v. Duchesn., 600.S. (19 How.) 183, 194 (1857)) (emphasi. added).
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that will enable parties to negotiate the rates, terms and

=onditions of their agreements.

B. Th. PCC:'. Pinding that the '01. Attac::baeAt. Act Appli••
to Tran88i••ioD Pac111ti•• I. CODtrary to the 'lain
MllRing of tAt Statuti ,.d tAl Cqpqr•••iQAll IntIRt

55. In the First RiO, the Commission suggested that

transmission facilities might be covered by the Pole Attachments

Act and declined to make a blanket determination that Congress

did not intend to include such facilitie. under Section

224(f} (1) .ut That suggestion contradicts the plain meaning of

the statute and the legislative history of the Pole Attachments

Act, as amended, both of which clearly e.tablish that Congre••

did not intend for tran.mis.ion facilitie. to be included under

Section 224(f).

56. The Pol. Attachment. Act wa••nact.d to provid. the

then na.cent cabl. tel.vi.ion indu.try with ace... to the

distribution pole. of utilitie., in an effort to fo.ter the

development of the CATV indu.try. Cable providers a•••rted that

they required acce.. to di.tribution pole. in order to wire

customer home.. Congre•• intend.d acces. to be limited to

distribution pole.; it. int.ntion. did not change und.r the 1996

Act. To the contrary, had Congr••• intend.d to.mandat.

nondiscriminatory ace••• of tran.mi••ion facilitie., it would

have specifically includ.d "tran.mi••ion faciliti.s" in the

precise language it used.

Yf Firlt RiO, , 1184.
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57. The meaning of a statute must first be sought in ~~e

language in which the act is framed.~i If that language is

plain, then there is no room for alternative construction. lli

Moreover, the expression of a discrete group of items creates an

inference that all omissions are meant to be excluded. U'

58. Based on its plain language, the Pole Attachments Act

encompasses only "poles, ducts, conduits, and rights-of-way."!!'

Congress did not name, and thus did not intend to include,

transmission facilities in the scope of the· infrastructure

covered by Section 224(f).

59. Aa noted above, the 1996 Act's amendments did not

change the type of utility infrastructure covered by the original

1978 Act. For this reason, it is appropriate to look not only te

the 1996 Act's legislative history to glean Congre••ional intent,

but also to that of the earlier statute.nl For example, the

legislative history of the 1978 Pol. Attachments Act not.s that

the FCC's jurisdiction over pole attachm.nts is triggered only

~I Wolyerin. POWir Co. y. FIBC, 963 F.2d 446, 449-450 (D.C.
Cir.1992).

111 ~.

HI iaa IIC'l Blepyrs,. D,CIA" Cougsil y. R,illy. ad,'r. EPA
and EPA, 976 P.2d 36, 41 (D.C. Circ. 1992).

!!I Additionally, worda not d.fined in a atatute ahould be given
their ordinary or cO\'llllOn meaning. YAitiM Stat'. y. mc: of
pi.trict of Columbia ,t al., 151 F.2d 609, 613 (D.C. Cir. 1945).
The Infrastructure Own.rs are unaware of any instance in which
Congre•• ha. included transmis.ion faciliti.. in the d.finition
of poles, ducts, conduit. and rights-of-way.

HI ~ generally, Blum y. St.n.gn, 465 U.S. 886, 896 (1984).
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where space on a utility pole has been designated and is ac:~a::y

being ~sed for communicacions services by wire or cable. U1

:~us, :~ansmission poles, which are not used for stringing

communicatior.s wires, would not be subject to FCC jurisdic:ion

and logically are not within the scope of the Act. ll'

60. Moreover, in its Reconsideration Memorandum Opinion and

Order ~evisin9 the 1978 rate formula, the Commission stated that

'. [t]he cable television industry leases space on existing

distribution poles owned by electric utilities and telephone

companies to attach its coaxial cable and related equipment. ,,111

Additionally, in at lea.t two other decision. addressing FCC rate

calculations, the Commi••ion state. that "towers and extremely

tall poles" are pole plant. not normally u.ed for

attachments. UI The.e referenc•• ar. clear example. of the

Commission's. interpretation that, a. the plain language of the

statute suggests, the Pole Attachments Act doe. not apply to

transmission towers and other tran.mission facilities. This

interpretation is con.istent with the prevailing understanding

UI S. Rep. No. 95-510 at 15, reprinted in 1978 U.S.C.C.A.N.
109, 123.

III ~. at 123-124.

111 ~ In thl MAli;. of !MItERIi pf bl.. y4 Polisi.. .
Goyerning the Attaeb..n~ of CAbl, Ttltyi,iop Hardwar. to ytility
Pol•• , 4 F.C.C.R. 468 (1989) (.mpha.i. add.d).

III In th. Mitt.; of Clpili'l Citi., CaRli. IAG. y. Mgupsain
Stlte. 1.1. and T.l. Co., S6 Rad. Reg. 2d (PiP) 393, 399 n.10
(1984); In th. Matt.r of LeRIPClQleyi.ipn. Ips. y. CQeeep',k.
and PotomAC I'l. Co. of We.t Virginia, 1984 FCC Lexi. 2400
(1984).
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wichin che electric: utilicy i::.dustry chac che term "poles" mear.S

diser~bueion poles only. Accordingly, the Commission should

correc: ~:S finding on ehe issue and specifically interpret :ne

?ole Attachments Act co exclude transmission facilities.

C. The pee Violated the Plain Language o~ the Pole
AttacblMD.t. Act to the Ixtellt It eODcluded that
the U•• of aaay Single '1ee. of Infra.tructur. for
W1r. COWBUDieation. Trigger. Ace... to All Other
Ipfraltrueture

61. In its First RiO, the FCC discusses the issue of when

the mandatory access provision of Section 224{f) is triggered.

According to the Commission, the definition of "utility"

addresses that issue. lll A "utility" -- a local exchange
.

carrier or an electric, gal, water, steam or other public utility

who owns or controls poles, ducts, conduit. or rights-of-way -- _c

must grant access if tho•• poles, ducta, conduits or rights-of-

way, are "used, in whol. or in part,. for wire

communications."lll The question then become. the proper

interpretation of the phras. "us.d, in whole or in part, for wire

communications." The Commis.ion made three critical findings in

this regard.

62. First, the Commis.ion determined that the plain

lan9Uage of the .tatute ••tablish.s that a "utility" may deny

access to it. faciliti.. if the utility ha. refu••d to permit ~

wire communication. UI. of its facilities and rights-of-way.UI



'.'111i i. .

Second, the Commission found thac "the use of any ucility pole,

~uct, conduit or right-of-way for wire communications triggers

access :0 all poles, duces, conduics and righcs-of-way owned or

control:ed by the utility, including those that are noc currenc:y

;.lsed for wire communications. ,,11' Third, the Commission found

thac the use of poles, ducts, conduit and righcs-of-way for a

ucility's private incemal communications constitute "wire

communicacions," thereby criggering che access requirement.!.ll

These findings violate the Congressional intent of the Pole

Attachmencs Act and, for this reason, are impermissible

conscructions of the statute.

63. The Commis.ion relies on the use of the phra•• "in

whole or in part" to support its conclu.ions. According to the

Commission, that phra.e demon.trate. that Congre•• did not intend

for a utility to be able to re.trict access to'the exact path

used by the utility for wire communication. 111 The

Infrastructure Owners disagree.

64. Congress has addressed the precise que.tion of whether

the phrase "in whole or in part" refers to (1) the use of an

individual pole, in whole or in part, or (2) to the use of a

utility's entire electric di.tribution network, in whole or in

part, for wire communication.. Although not addr••••d in the

legislative history of the 1996 Act's amendments, Congress spoke

11/ ~.

ll/ ~. , , 1174.

111 ~. , , 1173.
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to the quescion in 1977, in enacting the original Pole

Attachments Act.~1 There, C:ngress indicaced two c~ndicio~s

precedent to Commission jurisdiction over pole attachments:

(:) 7hat communications space be designated on ~ pole;

~,

(2) That a CATV system use ~ communications space, either

alone or in conjunction with another communications

entity.!il

65. This language establishes that Congress intended the

Commission's jurisdiction to be invoked on a pole-by-pole basis,

not a systemwide basis. Plainly then, the phrase "u.ed, in whole

or in part" refers to the use of a single pole.

66. This interpretation of the statutory language is

consistent with the underlying nature of acce•• requests. Those

requests are made on a specific route or se~ent basi.~ dep.nding

on the needs of the requesting party. Similarly, the decision as

to whether access may be granted consistent with existing

capacity, safety, reliability and g.n.rally applicable

engineering purpos•• is mad. on a pol.-by-pole basis. Even the

statutory rate methodology recognizes variations among pole. -

in terms of the number of attaching parti•• , the spac. occupied

~f Becaus. the language in qu••tion wa. not amend.d by th. 1996
Act's amendm.nts, the earlier l.gi.lativ. hi.tory is relevant in
determining the intent of Congr•••.

!il S. Rep. No. 95-580, 95th Cong., 1st S•••. 16 (1977)
(empha.is add.d); In the MAtt.; of !4gpti;Q ;f Bu1•• for t h•
Regulation of Cable Teleyi.ion Pol. Attlcbmlnt., 68 F.C.C.2d
1585, 1588 (1977).
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