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i\ppendix A -- Initial Regulatory Flexibility Analysis
'\ppcndix B -- Section 629

l. INTRODUCTION AND BACKGROllND

A. Statutory Ohjectives and Requirements

I. In this proceeding we seek comment on proposals to implement Section 629 of the
Communications Act entitled "Competitive Availability of Navigation Devices ,.I Section 629,
\vhich was added to the Communications Act as part pf the Telecommunications Act of 1996 (the
, 1996 Act") ..' instructs the Commission to·

adopt regulations to assure the commercial availability. to consumers.. of
equipment used. to access multichannel video programming and other services
offered over multichannel video prog'ramming systems. from manufacturers. retailers.
and other vendors not affiliated with an\ multichannel video programming
distributor. ~

Rules assuring commercial availability must be de\'eloped "in consultation with appropriate
industry standard-setting organizations. .."4 In addition, our rules "shall not . jeopardize
security of ... services offered over multichannel video programming systems. or impede the
legal rights of a provider of such services to prevent theft of service.'"

1 47 U.S.c. ~549. The specific language of Section 629 IS contained in Appendix B.

Pub { 104-104,110 Stat. 56 (1996).

47 U.S.c. ~549(a).

• lei

47 USc. ~549(b)
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") Section 629 does not prohihit service providers from offering equipment to their
subscribers_ Multichannel video programming distributors ("MVPDs") may themselves continue
to otTer equipment "if the system operator' s charges to consumers for such devices and equipment
are separately stated and not subsidized by charges for" multichannel video programming and
other services." The rules adopted under Section h2'J shall cease to apply when the Commission
determines that the markets involved are competiti ve and that elimination of the regulations
would be in the public II1tcres1. 7 Finally. tI,)thing 111 the section is to be construed "as expanding
or limiting any authority that the Commission may have under law in effect betl)re the date of
enactment of the Telecommunications Act of Iqq6 "

3. This section requires the Commission to "assure" that "navigation devices" or customer
premises equipment ("CPE"), used in conjunction with multichannel video programming
distribution. are commercially available Its purpose is to provide consumers with the benefits
of competition in the manufacture and sale of such devices. These devices, such as cable
television set-top boxes or direct broadcast satellite receivers. can be separated from the basic
video distribution system but are necessary to the receipt, processing. or display of the underlying
communications service involved. In the House Report. Congress noted that "competition in the
manufacturing and distribution of consumer dc, ices has always led to innovation. lower prices
and higher quality. Clearly, consumer's \vil1 benefit from having more choices among
telecommunications subscription services arnvmg by various distribution sources."l)
('onsequently, the overarching goal or this proceeding will be to assure competition in the
availability of set-top boxes and other CPF

4. At the same time. Section 629 "specifically recognizes that cable and other
telecommunications system operators have a valid interest which the Commission should
continue to protect. in :.;ystem or signal security and in preventing theft of service ... and does
not authorize the Commission to adopt regulatIons which would jeopardize the security of a
telecommunications system."II' Accordingly. we seck to adopt rules that will not conflict with
the maintenance of system security nor inadvertenth validate the manufacture and distribution
of equipment intended for the unauthorized reception of communications services. We also
recognize that in exefCIsing the existing authority \-\e possess to adopt rules, the 1996 Act and
its legislative history indicate a preference that standards be market driven and that technical
innovation not be impeded. Accordingly. in this Notice of Proposed Rulemaking ("Notice") we
seek comment on a number of proposals that incorporate the basic policies of Section 629 and

" 47 USC ~549(a).

7 47 U.s.C ~549(e).

x 47 USC 9549(t) .

•J H. R. Rep. No. t 04-104. 104th Cong.. 1st Sess 111 ( IQ95)

\" hi
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that begin the process of implementing its provisions.

B. Current Distribution Models
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5. The multichannel video programming distribution systems that are subject to Section
629 .- including at least cable television, direct broadcast satellite. and MMDS systems -- all
typically consist of a signal processing center, a transmission network from that facility to user
locations, and ePE, such as a set-top box, that controls access to the network and specific
communications on it. and displays or stores picture, sound, and data information. In addition,
all MVPDs allow customers to interconnect their television receivers. radio receivers. and video
cassette recorders to receive and to display video programming.

6. The MVPDs involved, however, typically follow different models with respect to the
ownership and commercial distribution of certain types of equipment. In the cable delivery
model -- which MMDS operators use as well -- equipment that controls signal security to permit
lmly those who subscribe to receive service has been. for the most part. under the sole control
of the service provider and has been available only as part of the overall service otTered,
generally on a lease basis. Further, home signal security control set-top boxes!2 -- commonly
referred to as descramblers -- are often combined with <)ther control equipment. such as signal
tuners, and are designed to be operated by remote controls. I' Combined. the control equipment
constitutes a "converter box," that is commonly found attached to the television set in a
subscriber's home. Where cable television rate regulation is in place. set-top boxes or converters
provided by the system operator that are used in the receipt of hasic cahle service must he
provided to subscribers pursuant to charges that are hased on cost and arc "unbundled" from cable
service charges.

7. In contrast to the cable delivery model. in the DBS and satellite field more generally.
retail purchase and customer ownership of CPE. including signal decoding equipment. has been

,; The Commission's Notice ofProposed Rulemaking in ('S' Docket 95-IR4 (the "InSIde Wiring NI/ltce"), II FCC
I{cd 2747 (1995), which was issued prior to passage of •h~ 1996 Act, also addressed issues concerning cahle
television customer premises equipment. as well as cable televiSIOn and telephone inside wiring. To the extent that

lhe comments submitted in the Inside Wirtng Notice address Issues that bear nn a Commission determination on
Implementation of St:ction 629, these comments will be made a part of the present Docket and the proposals that
Iwerlap with our implementation of Section 629 will he n:snlved h~rein

I.' Security control dev ices such as traps and interdiction taps n~ed not be located inside the subscriher" s
premises. Generally. however. home set-top boxes offer the MVPD much more lkxihilit)

, Remote control devices arc hand held units used h suhscrihers to change programming channels on their
television sets.
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the norm for most service providers. 14 Although customers often purchase their own DBS
equipment, that equipment functions only with a single service provider and that provider may
defray some of the initial cost of the equipment through a purchase price rebate. In the DBS
field, the service provider itself typically has developed the basic technical design of the
equipment controls licensing of the technology. and determines who manufactures the equipment.
Because there is no direct electrical connection between the customer and the service provider,
no issue is present as to the equipment used harming the network. And because DBS is a
relatively new entrant in the MYPD field, it has been able to incorporate more recent digital
security techniques

8. There is a third model -- not generally used by MYPDs -- for allowing consumer
access to CPE: that used in the telephone industr~. rndeed. it seems likely that many of its
Congressional sponsors viewed Section 629 as the application of the Commission's telephone
industry CPE model to cable and other MYPDs. I' This model is one in which, by rule, CPE
must be permitted to be attached to the network. may not be provided on a bundled or subsidized
basis by the service provider, involves interfaces and transmission systems that are to some extent
standardized so that equipment is portable from provider to provider and, because individual
transmission lines and switched service is involved. does not have scrambling or conditional
access circuitry built into the ePE. Entities providmg telephone service at one time maintained
ownership and control over both the telephone distribution network and the basic telephone
instrument and other ('PE. Customer ePE ownership. however. became an option beginning in
the late 1960s as a consequence of decisions h, the ('ommission and the courts Ih

l). The telephone model had its 'genesis 111 the Commission' s Carterfcme decision. 17

Telephone companies had argued to the Commission that a device known as the Carterfone,
designed to connect telephones with mobile radio systems, should be considered a prohibited
interconnecting devicL' under the companies' t'xistmg tariff The Commission found that "the
Carterfone fills a need and that it does not adv\~rsely affect the telephone system," and held that
"the tariff is unreasonable in that it prohibits he lIse of interconnecting devices which do not

1·1 While the norm is for consumers to purchase their own equipment from retail outlets this is not invariably the
case. The Primestar DBS service. that requires use of a larger antenna. is generally offered on a bundled basis with
Primestar retaining ownership of the dish antenna and with hpth the reception equipment and specific video services
taken paid for on a month I) fee basis.

I' ,",'ee National Communication Infrastructure, Hearing Before the Subcommittee on Telecommunications and

Finance. I03d Cong., 2d Sess 353 (Feb L \9(4)

]<, S'ee, ego CarterjiJl1e, 13 FCC 2d 420 ( 1(68), recoil. denied, 14 FCC 2d 571 (1968); Teferent Leasing Corp
e{ aI, 45 FCC 2d 204 (1974), aiI'd suh nom..Vorth ('wolll7u Utilities Commlssiun v. FCC, 537 F.2d 787 (4th Cif.
\ (76), ccrl. denied, 429 \ 'S 1027 (1976): A4ehanc lIome Telephone ('0 .~3 FCC 2d 473 (1975), aiI'd suh nom.
Hehonc Home Telepholle (',j I' fTC 5, ~ I 2d 1324 i D( (ir 1(76)

Carterjimc, \, FC C 2d 420
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.:d1ersely affect the telephone system."lg Following this decision, the Commission progressively
dd'lpted regulations that ensured that telephone customers \'mdd freely connect ePE equipment

1 the telephone net\vork so long as the connections did nol cause harm I')

10. Although there are technical, marketplace. and regulatory differences between the
telephone facilities and MVPD facilities that preclude a literal translation of this model into the
;'vlVPD context that is governed hy Section 629. we nevertheless believe it provides a useful
~lartlflg point. We note .. hO\Acver. that there arc at least three Important difTerences that need to
i, ..~ taken into account. FirsLwhen a customer attaches eqUIpment to the telephone net\V(lrk. there
are generally few, irany, security issues relating to the intellectual property distributed.!(: Second.
in the telephone context. there is little potentia! jill' :nterferencc with other net\vork users. [n
contrast, attaching customer equipment to cahk and I)ther MVPD networks raises significant
"oncerns about signal security, as well as the potential i'or harmful interference both to over-the
lir ....ervices and to the network itself. Unlike narro\'hanu telephone signals. i"vfVPD hroadband
iignals used for video servic(~ will likely span the radiofrequency ("RF") spectrum. thus creating
dn lI1terference potential to over-the-air users licensed to certain frequencies. And third. at the
time when customer ownership of teleph0l1e CPF hecarne an option. the telephone network was
dfcctive!y a national monopoly. which already had a well developed set of technical standards
Incorporated throughout the network.:'] As a result {PF was generally compatible with the
telephone network. Contrasting the telephone model and those currently used by MVPDs -- the
cahle and DBS models -- helps to highlight the important and diHicult issues the Commission
faces in attempting to cralt rules to implement Section 629

C. Overview of Proposals

11. Recognizing that a complete resolution of the task assigned to the Commission in
Section 629 will require an extended consideration of a number of complex technical and

Ix Id. at 423

1'1 Beginning with devices such as answering machines. toll restrictors. and data modems, then expanding to
telephones, key systems. and private business exchanges. these policies were codified in Part 68 of the Commission' s
mles. The Commission adopted specific equipment standards relating to the phy~ical connection of CPE to the
network ("plug and jack" standards) and established a program of equipment certification. Over succeeding years.
the program has been expanded to include other equipment. Part 68 has the objective of preventing degradation of
the telephone network caused by certain types of defined harms. Conduct prohibited under Part 68 includes
distribution or connection of unregistered equipment to the network, as well as the manufacture. distribution. or
connection of non-compliant equipment.

,,, Telephone service IS provided by a dedicated line (twisted pair) and controlled at the switching center.
whereas MVPDs use a common medium (coaxial cable or optical fiber or over-the-air transmissions) to provide
service. thus requiring that control be in the customers' homes

. 21 .In contrast.. beyond the ability to del~ver signals capable of basic National Television System Committee
(NTSC) display, !'v1VPDs have no universal standards
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economic issues relating to the markets involved. Wl' plan to commence the process by proposing
rules in a number of major areas. We propose dl the outset, as a core requirement, that there be
a right to attach. We propose to adopt the basic principle that equipment that is not part of a
MVPD's network distribution plant may be acquired by subscribers and attached to the network,
limited only by the requirement that any such l~qUlpment attached to a MVPD's network not
cause it any harm. This basic principle paral1ds that adopted m the telephone context by the
Commission's Carferjime and subsequent decisinl1s'·· devices that do not adversely affect the
netv,;ork and are privately beneficial without heing publicly detnmentaL may be attached to the
network. MVPD requirements and proteetions r:garding harm to the network would be needed
in conjunction with any attachment right. We c'urtlll'r,cek comment and information regarding
portability and 'interoperability issues that is. the ability of equipment to work with nctvmrks
of other similar MVPD providers in different geographic locations or to work interchangeably
with networks of different types of MVPD prm iJers-- that we may need to address or that may
he the focus of subsequent phases of this proceeding. We seek comment on the definition of
commercial availability and on equipment bundling and subsidy issue~ Finally, we also seek
comment on protection of the means and devici,~:, hI which MVPDs maintain security -- that is,
how MVPDs control access to the programming they distribute. We also seek information
regarding separation of security from nonsecurit y features of ePE both to protect security features
and to facilitate the broader availability of equipmen1 performing nonsecurity functions. Separate
provisions of the Communications Act make it l cri minal offense to intercept or receive or assist
in intercepting or receiving any communications;ervice offered over a cable system, unless
specifically authorized to do so by a cable operator "or as may otherwise be specifically
authorized by law." Similar restrictions are applicahle to radio communications more generally
To protect the legitimate security interests of MVPI h, we would not interpret Section 629 or any
of the rules adopted to implement it as "author:zing" equipment designed to pirate signals to be
manufactured, imported. or sold. ,'\11 existing 'egai restrictions on the ',.Ise or sale of equipment
intended to facillitate service theft would be maintained

12. In seeking to develop a policy framework for the implementation of Section 629, we
believe that information regarding the current slate 1)1' the market for navigation devices will play
a useful role. Accordingly, we seek data on the marketplace today with respect to both analog
and digital epE. We seek data about the different types of ePE devices currently used by
MVPD subscribers. A\so important is collection of data regarding the cost of manufacturing such
equipment its anticipated life cycle. and hen" such equipment is obtained by subscribers. We

r'> Technical harnl to a network can be divided into 1\\'0 categories: (1) physical harm, that can occur when high
voltage or current is injected into the system by defective or poor equipment: and (2) interference, which can result
from poorly designed or incompatible equipment being attached to the network. Generally. in a cable system,
interference upstream (i.e .. interference to signals going hack to the headend) can be controlled with filters and other
equipment installc!d at nodal sites or amplifier housings However. since such a broad spectrum of signals must pass
through to other subscribers further downstream from the Interference source, the control of downstream interference
is much more difticult

2' See n. 16, supra
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also seek any other information about the current marketplace for ePE that will assist the
Commission in carrying out the goals of Section 629. In the same vein, we seek information
about what role private standard setting bodies have played, if any, in the current ePE
marketplace and may play in the future. We are especially interested in whether there are any
past voluntary standard setting proceedings that could he used as a model for this proceeding,

II. STATUTORY POLICIES AND REQUIREMENTS

A. Introduction

13. The core requirement of Section 629 is that navigation equipment used in conjunction
with multichannel video programming distribution he commercially availahle through unaffiliated
outlets. Before turning to specific proposals to implement this policy, we seek comment on a
variety of issues relating to the statutory language and policies incorporated in Section 629. We
seek comment on the equipment and service providers that are covered, the meaning of
commercial availability. the extent of affiliation hetween the service providers and retail outlets
permitted if compliance is to he achieved, and on industry standard-setting issues. We seek
comment on the restrictions on regulation to avoid jeopardizing system security. We also seek
comment on the scope and requirements of the antisuhsidy provision~ the waiver process for the
development or introduction of new services, technologies. and products~ and on the regulatory
"sunset" at the point where sufficient competition is present. We then, in the next section of the
Nutice. seek comment on proposals to implement these provisions,

B, Entities Covered by Section 629

14. Section 629 is applicahle hy its terms to equipment used to access services offered
over multichannel video programming systems, /\ Ithough the term "multichannel video
programming system" is not defined. we note that SectIon 602(13) defines a multichannel video
programming "distributor" as "a person such aei. hut not limited to, a cahle operator. a
multichannel multipoint distrihution service. a direct hroadcast satellite service. or a television
receive-only satellite program distrihutor. who makes Ivailahle for purchase. hy suhscrihers or
customers, multiple channels of video programming ",'1 We seek comment on whether a
multichannel video programming system is a system operated hy an \1VPD. Section 629 appears
to he jurisdictionalliy hroad in terms of the entities 0 which it applies. It appears to hring within
its coverage equipment used to access a wide range of \ ideo distrihution systems. including cahle
television, high and medium power DBS and satellite service ('-hand. Ku hand FSS. and Ku
hand BSS), satellite master antenna systems. wireless cahle (multichannel multipoint distrihution
service, instructional television fixed service, and Incal multipoint distrihution service) systems."

:' 47 IJ.S,C. ~522( 1.\\

H Multichannel nlultipoint distribution service (MMI)S) j.'1 a one-way video delivery systCJl1 rendered on

microwave frequencies from a fixed station transmitting to multiple receiving facilities, Each subscriber must obtain

the microwave reception equipment in order to receive the ',el'\/Ice Instructional television fixed service (ITFS l is
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multichannel digital television broadcast stations, and, as discussed below, possibly wireline
multichannel programming distributors on common carrier systems. We seek comment on this
conclusion and on the discretion the Commission may have to differentiate between the various
systems for providing multichannel video programming based on the technologies used, the
competitiveness of the specific markets involved, and the maturity of the technology, as well as
its capability to function subject to a common set of rules. To the extent a separation exists
between control or ownership of the distribution facility and the entity providing the
programming to the consumer, we seek comment on whether, in order to meet the requirements
of Section 629, the rules should apply only to the entity that has a direct relationship with the
ultimate consumer, just to the facilities' owner, or to the facilities' owner and the entity providing
the programming to the consumer.

15. Section 302 of the 1996 Act adds a new Section 653 to the Communications Act,
which creates a potential new category of the open video system ("OVS") operator. Section
653(c)(1), however, provides that the provisions of Part III of Title VI of the Communications
Act, which includes Section 629, does not apply "to any operator of an open video system for
which the Commission has approved a certification under this section. ,,26 It appears, therefore,
that requirements found solely in Section 629 do not apply to OVS operators. We seek comment
on this conclusion, and on whether a different conclusion is warranted with respect to
programming distributors making use of an OVS system.

C. Scope of Equipment Covered

16. Section 629 by its terms applies to "converter boxes, interactive communications
equipment, and other equipment used by consumers to access multichannel video programming
and other services offered over multichannel video programming systems.... ,,27 Thus, it appears
that the coverage of Section 629 is broad in terms of the kinds of equipment to which it applies. 28

We seek comment on issues associated with the scope of the equipment covered. To what
equipment should any rules apply? What does it mean to "access" programming and other
services? What, if any, discretion does the Commission have in limiting the application of any
rules adopted to certain types of equipment or to establish priorities as to how regulation can best
be applied?

a microwave station operated by an educational organization and used primarily for the transmission of visual and
aural instructional, cultural, and other types of educational material to one or more fixed receiving locations. Local
multipoint distribution service (LMDS) is a one- or two-way point-to-multipoint service capable of delivering video
programming to fixed receivers.

26 47 V.S.c. §573(c)(t).

27 47 V.S.c. §549(a).

28 We recognize that the Conference Report states that the scope of the regulations are narrowed to include only
equipment used to access services proVIded by multichannel video programming distributors. S. Conf. Rep. 104-230,
104th Cong., 2d Sess. 181 (1996). This nevertheless appears to be broad in scope.

9
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17. Some ePE does not appear to require Commission action to assure that its availability
fulfills the mandat(~ of Section 629. For example, for video programming viewers. the primary
device to access video programming is the television receiver or display Video cassette recorders
are another common devIce consumers use to access video programming. Such devices have
historically been available for retail purchase and thc problems associated with coordinating
distribution networks and reception and recording equipment (frequencies, standard channels,
common modulation or transmission schemes) have been resolved without undue difficulty
through a combination ot pnvate and governmental standards.") Computers. although not yet in
common use to receive video programming. are also readily available through retail channels as
are computer modems and basic telephones. Such devices lend to be both f1ortab!e and
interoperable.

18. In addition to the above, other devices. existing or under development, might be within
the scope of the statute

-- cable television converters
-- cable television descrambler/security boxes
-- cable television addressable converters
-- satellite integrated receiver decoders
-- MMDS/lTFS receiver/digital signal converter/tuners (dO\vn converters)
-- electronic program guides or channel m1\ igator (e.g .. S(arsighl)
-- program control and hlocking devices (c.g. "v-chip" devices)
-- video game controllers used with an MVPD system
-- modems (modulators/demodulators) or digital or data signal flxelvers
-- DBS, MMDS. or rVES antennas.
-- in-home wiring used with an MVPD system

"network interface modules." "residential gateways." or other electronic devices
performing some of the same security or access control functions as devices
listed ahovc hut that are physically located at the point of cntry (either
outside or inside) the consumer'" residene,,'

19. Within this universe of devices there is considerahle vanatlon as to the present
commercial availability. the size and state of development of the potential market involved, and
the difficulties of changing existing market practices to increase commercial availability. We
seek specific data and information on the current commercial availability \)f those devices within
the possible scope of Section 629. We are aware Ihat the devices in question perform a variety
of functions. including reception. transmission. displav. tuning, security, storage. translation. and
return transmissions rhe various functions em dlso he packaged or bundled in different

H) See. eg, 47 C F. R ~ I" 117 (TV broadcast receivers); 47 C F.R ~ I ~. I 18 (cable ready consumer electronic

equipment): 47 erR ~73 603 (numerical and frequency deSIgnation of television channels); en CI R. ~7660~(aH2)
and EIA IS-I 3.:'. Mav 1994 (cable television channel identificatIOn plan).

III
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combinations. Accordingly. we also seek comment on whether we should attempt to distinguish
between reception and display devices, access control and security devices, and upstream
transmission devices and first address those devices presenting the least difficult security and
standardization problems. Should we address devices used in the DBS and cable television
industries first because they constitute the largest market involved? Should different types of
MVPDs, i.e. cable and DBS, be examined separately'! Should we first address emergent markets
such as cable modems, in which a significant embedded base of equipment does not yet exist')

O. Commercial Availability

20. Section 629 requires that we adopt rules to assure the "commercial availability" of
navigation equipment. The Conference Report accompanying the 1996 Act states that one
purpose of this section is "to help ensure that consumers are not forced to purchase or lease a
specific, proprietary converter box, interactive de\ ice or other equipment from the cable system
or network operator"'" We seek comment on hO\" to define "commercial availability" and the
scope of this requirement. The basic issue here IS the degree of separation that Congress intended
to mandate between the video service provider and the equipment manufacturers and retailers.
Several different levels of separation could each conceivably meet the statutory requirement
between the video service provider and tl~e equipment manufacturers and retailers. That is, to
what extent may the retail outlet involved function as a practical matter as an agent f~)[ the
service provider and to what extent may the service provider retain control over or the ability to
int1uence technology and manufacture of the products involved"

21. Several examples from current distribution models in the satellite field may help to
illustrate these issues. Primestar satellite service receivers are advertised and are available
through some electronic retail outlets but those stores appear to function largely as an agent for
Primestar and have a contractual relationship with It. Primestar is at somewhat of a disadvantage
in the satellite field because its service requires a larger receiver. Primestar has sought to
overcome this disadvantage by installation sen ill' and receiver rental policies that avoid large
upfront investments by consumers. Thus. where Primestar's service IS sold through retail outlets,
this is more a point of contact for leasing rathet than off-the-shelf availability of the equipment.
Nevertheless the retailer is permitted to rarticipatc In the transaction and face-to-face competition
in the store between the various satellite serviL'CS IS facilitated. We seek comment on the extent
to which this !(lI"Il1 01' equipment availability,atisries the "commercia! availability" standard.

)} ;\ second example from the satellile fidd. Involving the development and marketing
of integrated receiver decoders for use in '~llnnection with larger home satellite dishes. is
descrihed in some detail in our Report in (;en /)ocket H6-336'1 and Second Report in (fen.

;" S Conf. Rep 104-230. 104th Congo .:'d Sess 181 I 1996 L

;1 .:' FCC Red 1669 (1987)

: I
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Docket 86-336. 32 In this market, the "Videocipher II (Ve II)" receiver descrambler has become
a de facto industry standard. Although the technology is proprietary, manufacturers are licensed
to produce integrated receiver decoders using decoder modules obtained from the patent holder.
These devices are then sold through retail distribution outlets. As a result of this, there is
competition in the manufacture and distribution of the receiver units but within this de facto
standard, the basic technology involved and decoder units come from a common source. Roughly
the same situation appears to exist with respect to high power. small dish DBS services such as
DIRECTV/USSB. Equipment for receipt of this service is readily available for consumer
purchase through retail outlets. Moreover, there is abundant competition in the manufacture of
the equipment. 33 The core equipment technology, however, is controlled by the MVPD and is
manufactured under license from it. This control may be used, for example, to restrict the
addition of other types of equipment that'would facilitate reception of service from additional
satellite providers.34 We seek comment on the extent to which this form of equipment availability
satisfies the "commercial availability" standard. We note that the legislative history of Section
629 does not appear to reflect any concern with this mode of operation.

23. In addition to the above, we seek comment on other questions that we must answer
in order to define commercial availability. Must multichannel video programming access
equipment be available through any vendor wishing to distribute the device or is it sufficient that
a device be available through some but not all vendors not affiliated with an MVPD? In this
regard, does commercial availability require that ePE be made available by retailers or
manufactures not selected by MVPDs? If so, how do we assure that unaffiliated manufacturers
are able to produce navigation devices that are compatible with a given MVPD's network? Does
the provision of equipment by one manufacturer, under a license from a service provider, to one
or two select retailers meet the requirements of Section 629, or must the equipment be made
available to any retailer wishing to distribute the equipment? Does the use of the plural in the
statutory language -- i. e., "manufacturers, retailers, and other vendors" -- require that equipment
must be available from at least two manufacturers? Would retail sale of ePE by means of a toll
free telephone number constitute availability?

'- J FCC Rcd 1202 (1988).

" According to information provided by Hughes Electronics, DIRECTV has licensing or original equipment
manufacturer agreements which represent 17 brands and between 40 and SO models of product. Hughes further notes
that DSS systems are available in the marketplace currently through over 26,000 retail outlets and satellite dealers.

J4 While use of the most of the functions within the unit may operate with only a single satellite or service
provider. this is not to suggest that the equipment involved is not designed to provide access to other service
providers. Satellite "fRDs" typically have input jacks for alternative program sources and are generally designed with
AlB or input selector switches on the remote control to permit viewers to shift from satellite to other sources such
as a terrestrial antenna for broadcast television reception or a cable input.
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24. Section 629 indicates that the rules adopted to assure commercial availability must be
developed "in consultation with appropriate industry standard-setting organizations ...."Y; If a
retail market for navigation equipment is to develop. it may be necessary for there to be some
degree of standardization so that the devices involved are either geographically portable and will
work with similar types of MVPDs in different parts of the country or are interoperable and will
function with different types of MVPDs in the same area or are both interoperable and portable.
Is it necessary that devices simply operate with the particular MVPD's system that they are
purchased for" Is it necessary that devices he operahle on all MVPDs' systems in the same
industry -- for example, on all cable systems, (lr on all MMDS systems'? Is it necessary that
devices work for all multichannel video programming services -- that is, must a navigation device
that is operable with a cable system also be interoperable vvith MMDS, DBS, and other
multichannel video programming services as \wl!')

F. Definition of Affiliate

25. The 1996 Act requires that navigation devices be commercially available from
manufacturers, retailers. and other vendors "nOI affiliated with any multichannel video
programming distributor"'" Thus, in order to implement the statute, it will he necessary to have
an understanding or the meaning of "not affiliated with"

26. rhe 1996 Act does not specifically alter the definition of "affiliate." which remains
applicable for purposes of Title VI of the Communications Act. This definition states that lithe
term' affiliate.' when used in relation to any person. means another person who owns or controls,
is owned or controlled hy, or is under common ownership or control with, such person ... ,,37

Although this definition remains unchanged. Section 3 of the 1996 Act sets forth a new definition
of "affiliate."'s I 'nder its terms, affiliation is established when a person "owns or controls, is
owned or controlled hy. or is under common (\\vnership or control w'ith another person."'') This
statutory definition further provides that ownershir can be established through an equity interest
"or the equivalent thereol" of ten percent or more. Hi Section ~ of the 1996 Act states that
"[eJxcept as otherwise provided in this Act. 'he terms used III this Act have the meanings
provided in section \ of the Commulllcalions Act of 1934 (47 I : S C'. 1S3), as amended by this

" 47 USC ~549(9)

,<, 47 LJ.SC ~549(a)

p 47 lise ~522(2).

" 47 \:S.C ~153(\)

;, Id

·liI Id

\,
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\Ve note that the Section 3 definition of "affiliate" does not strictly apply to matters
under 1,tie VL since, as we havc notcd above, Title VI Ct'ntams a separate definition of that term
that does not set a percentage threshold as to what constitutes ownership. ~evertheless, we
helievc this gives us the discretion to appl:v the 100

/fl 0\\ nership threshold of Section 3 for
rurposes of Section 629, and \\e note as \vell that hoth "'ecti:ln h29 and its legislative history do
not prohibit us from so doing \Ve tentativel:' conclu,J(:,h we have done hcf(lre,4' that the
Section .~ definition of affiliate should be applicahle 10 Section 629, and seek comment on this
l'.;nclusiotL We also tentativelv conclude that hoth paSS1\C and active ownership interests should
be .Jttn hutable and seek comment accordingly !r cummen1ers helieve i hat some other definition
.;hould be applicable, we seek comment on hO\'I< product distribution relationships would be
allcctcd by any other detinitlon. For example, we ..;cd: comment un the extent to which a
cdationship may remain between the MVPD and the L'(juipmcnt manufacturer or seller. If the
1\1VPD has developed the equipment involved, has patent or other proprietary rights in the
l.'qUlpment or its critical components, or selects a technc.jog: that has (lnly a single source supplier
Ilmmgh a contractual process. ljuestions arise as (0 \v\wth':r these relationships raise affiliation
lS~lIe.". We seek comment on the above,

G. Security and Theft of Service

2g, Section 62C) requires that the rules we adopt "not jeopardize security of .
sen Ices offered nvC[ multichannel video programmllib' ,'stems, or impede the legal rights of a
provider of such sen ices It 1 pn:vent theft of service We seek comment on \vhat it means 111

this context to "jcopardizc",ecurity and to "impede" a provider's legal rights to prevent theft of
scnice. In addition, we seek specitic data and informatHHl concerning the operation Ill' existing
security methodologies emploved by the various !\'·'1VPD industries

29. Cahle operators typically protect cable programming service tiers and premium
services from unauthorized reception through scramhlmg or encryption techniques. 14 Other
MY?Ds such as MMDS and DBS operators use such techniques to protect all of the channels of
service they offer. In these situations, the suhscriber must make use of a navigation device .-

11 Telecommunications Act of t996, Pub. L. 104-104, ~" i 10 Stat. 56 (1996).

4: Sec, c,{;.. Order and /Vollee of Proposed Rulcmakmg 111 ("; Docker /\/0 ()()-85 ("( 'uhfe Ad Reform"), I I FCC

Rcd 5937, 5944 (1996)

41 47 USC ~549(b)

'" Basic service Olav not be scrambled under existing rule'; 47 eFR ~76630(a)
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decoder or descramhlel _. to receive an mtelligible c,lgnal~' Manv of the analog techniques that
are used to accomplish this arc relatively unsophistIcated. involving, It)r example, suppressing the
synchronous pulse of the television signal and ill\erSlOll or transposition of various parts of the
vIdeo picture inj~)rmation so that the pictun: i~l unstable or distorted when viewed on a standard
television receiver. T.) unscramble the sIgnaL ~he ,kscramblcr box. generally located in the
;ubscriber's premises, must contain the electronic cjll.uitry to re\Cl'se the alteration of the analog
;ignal j

(; It is thi~, descramhling circuitry that is mtlSl rrone to attaCK by those who would obtain
'l:rvicc without paying for it. Such techniques can he rdatively easily defeated hy subscrihers
t the necessary equipment can be purchased [n addition. ';ignal thieves may obtam a

descrambler sd-hlp bl)'\ to study Its ,:lfcuiu\ ;ll1d electronic response characteristics.
Subsequently, they attempt to alter or to reproduce 1hI: descrambltng circuitry, or to replace the
descrambling component. In some instances. the,lgna] thIeves also insert circuitry that confuses,
I.r simulates the response signals of a legitimate descramblcr box back to, the Video prOVider.
Should an analog descrambling method be breached on a wide scale, the MVPD must replace
both the scrambling haH!\vare at its headend or cc,ntrol center and 111 each descrambler box in its
,ubscribers' homes, at great expense. In prder to iimit the availability or descrambler boxes -
using scarcity as a component of security -- operator:-- typically lease the box to subscribers and
!hen recover the box on termination of servIce !C,malog decoders were readily available It)r
purchase, existmg security methods would become completely lt1effective.

30. Digital signal delivery methods. however. will increasingly be used by MVPDs to
transmit programming to consumers and facilitak more sophisticated access control systems.47

Djgital and analog delivery methods can be used ~,lIlgularly or in combination, depending on the
MVPD system design. Ihe cable television portiun (If the MVPD industry primarily employs
analog delivery methods and is only just starting 10 lltilize digital methods, whereas high and
medium power Ku band satellite services use digltal systems. \1ajor shifts towards the use of
digital deliver) systems ,ltT taking place due mainly tn digital technology's ability to increase
dramatically the number of video channcl~ or ~hc amount of information that can be delivered
In the same bamh:\idth. From a security standpoint. digJtal systems appear to be appreciably less
\ 1I1nerabie to security breaches due to the inherent nature of the digital signaL This is due to the
general nature of digital delivery, which encode~ ,Ill int~)fmation into hits 4X Because all the

" See. e.g.. Inside Wmng ,Vlil/ce, II FCC Red at 2778 n. JOO ("Cable operators often protect their extended
basic and premium services With proprietary scrambling techniques In these cases. the subscriber must obtain a set
top box from the cable upcrator in order tu descramble the ',ignais." I

\{, In IllOSt cases, the security component for these system'> IS (Hind in a TV set-top device which IS bundled with
the tuner, n:mote control, and Dther features.

11 111 this regard we recogn ize that there is not necessari Iv a sharp division between analog and digital systems.
The Videocipher II system used 111 the satellite field uses both analog and digital encryption.

4' II. bit is the smallest unn of information or data a computer can process. The information a bit carries is
represented by values of zero ta mark) or one ta space) and is the basic unit in data communications. Bit rate is the
number of bits of dala t ran Sill Itted per second. For example. delivermg an NTSC analog television picture generally
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mformation is already encoded, more sophisticated encryption of the digital streams (bit streams)
('an he used to secure the signals. As a result. digital signals do not possess the same degree of
susceptibility to theft as do analog signals. Further. a system's digital technology can be
configured so that should security be breached on a \\ide scale. changing the security involves
the replacement of fewer hardware components than in the analog environment. That is, the
security component can be contained in a "smart card" or similar device provided by the MVPD
lI1dependent of the digital hox and the smart card can he replaced if a prohlem with securit\
develops.

) I. Service theft is a serious matter. Failure of access control or security systems will
hoth interfere with incentives to produce programming fl1r the market and to increase the cost of
"ervice to those who do suhscribe. According to one estimate. in 1992 cable television service
theft resulted in $4.7 billion in unrealized revenue annually .j'l The difficulties that exist in the
development of a market for the distribution of television programming in an environment in
which compensation mechanisms do not eXIst or have heen defeated have been well documented
111 the history of the C band satellite home video programming distribution market'"

n. Congressional concern with the general question of unauthorized service reception is
retlected in Section 629(b). which states that the Commission is not to prescrihe regulations under
Section 629(a) that "would jeopardize security of multichannel \'ideo programming and other
services offered over mul1ichannel video rrogramming systems. \If lmpede the legal rights 01 a
provider of such services to prevent theft of servin.'" It is also retlected in Section 70S or the
(\lmmunications Act. which generally prohibits then o! "erviee. as \vell as iI1 Section (l33 ol the
Communications Act passed as part of the Cable ('omll1unications Policy \ct ol 19R4." which
IS specifically directed to theft of cable service" Ihe legislative history of this latter provision
retlects the Congressional view that:

theft of cable service poses a major threat to the economic viahility or cable operators
and cable programmers. and creates unhlir hurdens on cable suhscribers who arc
forced to subsidize the benefits that other individuals are 1:'clting h\ recl'iving cable
service without paving tl.1f it"!

requires 4 megabits per second (Mbpsl.

,,,'cc 1992 NCTA Survey on Cable Signal Theft produced by the NCTA's Office of Cable Signal rhett.

"'See. eg Voticc of!nquirv In PP Docket 1)]-.23-4, ~ FCC Red 7276 7277 (1992)

'I 47 I :SC ~549(b)

" Pub. L No. 98-549. et seq. 98 Stat 2779 (1<)84'1

<; Thl' relevant portions of these statutes are set forth In :\ ppendix B

'. Sec House Committee on Energy and Commerce. !l.R Rep No, (ji4. 98th Cong., 2d Scss. 84 (1984)
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J \11 actions including injunctions. damages. and attorney,' fees and criminal penalties with fines
i i\ up to $100.000 arc a\ ailahk to enhlrce this section ()f the ('ommunications Act. II Each of the
1I)("C provisions allow'; j()\ Ihe adoption of coordlllatc state or local laws. and more than 30
;taks haw made it illegal to ilwn or be in possession of;tn unauthoCtzed cable dcscrambler. The
1',C ,If unauthorized cable teh.'Vlsion converter-decodt.TS If} \lew cahle programming. as we have
previously stated. violati.'s Federal law v,

33. Based on the specific language and policy concerns underlying these anti-piracy
proVisions. it is important that whatever action is taken to implement Section 629 does not
conflict with the maintenanCl: of system security nor ll1advertcntly validate the manufacture and
distribution of equipment intended for the unauthorized reception of communications services.
rhus. we seek comment on how to proceed to accpmplish the underlying objectives of Section

<J;?lJ to assure commercial availability while als\l necling SecticH1 629's requirement that lhe
sc, urity 0[" services not hcicopardized

34. A potentia! solution to the problem 11\ assuring the commercial availability of
navigation equipment while permitting MVPDs to rclam control over system security would he
to require MVPDs desiring to retain control over the security equipment to provide it to
cnnsumcrs on a separated or unbundled hasls. In theon', It would be possible to take a typical
decoder box and divide it into two separate parts ()ne part would contain operational and
hmctional components such as the tuner. the remole control circuitry. the power supply. and any
\llher non-access control katures A second part \\ocdd contain the access control features, With
;lll lI1terbce, it would he possible to he1\e the tirs1 rart of the deVIce available through retail
(Iullcts and the second part. containing the rnore sensitJ \C access control apparatus, available only
hom the service supplier 10 make such a separati()n of function practical. however. would
~\ppear to require a standard interface. or publication of ll1terface specifications. permitting
security control apparatus obtained from the ,en'ICC provider to be combined with other
(:quipment obtained hy the subscriber from retail uutlch, Such an effort to separate access
,:ontrol from other features and migrate the func,ional and operational components back to the
television receiver is essentially what has been imohed with the "decoder interface connector"
that has been tbe ~llbject pf discussion in tbe Commission's proceeding in 1::1' Docket 93-7. '7 We
seek comment here on our authority to require such a separation as a means of accomplishing the
ilbjectives of Section 629 and in particular on our authority to provide for a standard interface

------- .._-----
.','1'1' 47 USC ~))3(h)(2).

'I. Puhlic Notice Modl/ied Cahle ('onverter-Decoder,. 9 FCC Red 6436 (1994) rhere has heen considerable

litigation relating to the theft of service Sec Time Warner ( '(/hft' of New Vork C'itv \! Freedom Electronics, Inc
R97 F Supp. 1454, 1459 (S.D Fla, 1995) (the fact that disclallners were enclosed with shipment of descramblers
which advised customers to contact theIr local cable television provider. and advise it of their purchase and use of
the device in question, did not exculpate the distributor from otherwise illegal conduct) See al.lo Time Warner Cahfe

\! Cahle Box 11//101(,.lalc1"\, fnc. 920 FSurr \048,10';' 11)''\; 19961.

'7 See, e.g.. Memorondum Opinion and Order 111 E7 (){),kd Y3- 7 11 FCC Red 4\21 (1996), First Report and

Order in ET Docket 1)3- ~. () FCC Rcd 19R I (1994),

I:
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in light of the 1996 Act amendments to Section 624/\ ("Consumer Electronics Equipment
Compatibility") of the Communications Act.

35. The Congressional interest in assuring the commercial availability of navigation
equipment that is reflected in Section 629 overlaps to some extent with the cable television
"equipment compatibility" provision of Section 624A. that \vas adopted in 1992. Section 624A
was intended to provide for compatibility hetween the facilities provided hy cahle system
operators and the advanced features of television receivers and video cassette recorders and to
promote commercial availahility from retail vendors not affiliated with cahle systems, of
compatible converter boxes and remote control devices K Section.10 1(f) of the 1996 Act adds
ne\v text to existing Section 624A of the Communications Act, stating the ('ongressional finding
that:

compatibility among televisions, video cassette recorders, and cable systems can be
assured with narrow technical standards that mandate a minimum degree of common
design and operation. leaving all features. functions. protocols. and other product and
service options for selection through open competition in the market. i'l

This provision further states that the Commission shall consider. in prescribing implementing
regulations, "the need to maximize open competition in the market for all features. functions.
protocols, and other product and service options or converter boxes and other cable converters
unrelated to the descramhling or decryption of cahlt- televiSIOn signals.""" In adopting such rules
as are necessary the Commission must seek "to ensure that any standards or regulations developed

. do not affect features. functions, protocols, and other product and service options. "hi

The amended language of Section 624A by its terms applies only to rules required or prescrihed
h\ Section 624/\.(':

36. These amendments to Section 624A are intended to restrict the Commission' s standard
setting authority and to respond directly to issues associated with the "decoder interface standard"
that is the subject of the Commission's proceeding in FT Docket 9:"_7

h rhe decoder interface
standard that has heen the subject of industry discussions in FT Docket 9.1-7 would separate
security from other functions performed by cable lele\ision set-top hoxes. The issue thus arises
as to the scope of the Commission' s authority to estahlish interface standards that govern the

,> 47 USC ~S44a(a), ~S44a(b)(1).

'" 1996 Act at 30 I(11

h' 47 USC ~544a(c)(1)(A).

<-'. 47 LJ.SC ~544a(c)(2)(D).

t" 47 USc. ~544a(c)(1l, (2).

'" Sec supra n59

II'
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separation of access control from other CPE features in this proceeding. The text of the 1996
Amendments to Section 624A would appear. if applicable to Section 629, to direct the
Commission to set only minimal standards in implementing Section 629 in both the analog and
digital environments. However, the House Report states that the amendments to Section 624A
were "not intended to restrict the Commission' s authority to promote the competitive availability
of converter boxes. interactive communications devices, and other customer premises equipment
as required by [Section 629]."64 We seek comment, based on the foregoing, as to the scope of
our authority in the context of Section 629 and the extent to which it may be limited by Section
624A. We seek comment on the relationship bet\veen these to provisions and how this
relationship affects any proposal that seeks to separate security from other CPE functions.

H. Multichannel Video Programming Distribution Without Subsidies

37. According to Section 629(a), the rules adopted by the Commission:

shall not prohibit any multichannel video programming distributor from also otfering
converter boxes. interactive communications equipment. and other equipment used
by consumers to access multichannel video programming and other services offered
over multichannel video programmin'g systems. to consumers. if the system operator's
charges to consumers for such devices and equipment are separately stated and not
subsidized by charges for any such service "S

As previously noted, however. Section 629( n~tates that this section neither "expand[sj nor
limit[sl any authority that the Commission may have under law in effect before the date of
enactment of the [1996 Act]."(,/> In light of this. we seek comment on the intended application
and coverage of Section 629(a). What are the limits of our jurisdiction in this area? What types
of contractual or financial arrangements relating to equipment ll1volve subsidies and are a matter
of concern'? :\~, a matter or policy. and assuming the requisite jurisdiction, should we exercise
that authority nver non-cable MVPDS and cabk companies that race effective competition'?

38. Congress was concerned that regulated MVPDs with market power in programming
distribution could use that power. through equipment cost subsidization. to frustrate competition
in the equipment market. The economic literature suggests that such subsidization is most likely
to occur in a situation where there is a cost-of-servlce regulated monopolist in one market that
also competes in another market."" Because cost-of-service regulation generally makes the rates

,,4 H. R. Rep. No. 104-:204. I04th Congo 1st Sess. I I I (1 1)>95) The ('on terence Report does not address this
issue.

I,' 47 U .S.('. ~549(a).

(,i, 47 lJ.S.c. ~549(f)

(,' See W. J. Baumol and (;. Sidak, Toward Competition in I,ocal Ttlephony at p. S5 (1994)
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\1\ regulated firms dependent 01\ their accounting costs, it encourages regulated finns to shin costs
InmJ competiti\t.~ to non-competitive markets through "creative accounting" This enables
regulated firms to raise rates and l~arn higher prolits in the regulated market. rherefore, a cost
II-service regulated MVPD 111a: :\ttempt to subsidize its equipment business by raising rates f()f

n:gulated video programming. H\IWeVeL if the MVPD is an unregulated monopolist serving both
i.ompetitive and non-competitive markets with no limits \1\1 ih profits. there is no incentive for
! ""Crfi'ls-subsidize" costs. smce such action \\ouJd reduce the ;'vlVPO's monopoly profit.

~9 Section 623 of the ('ommunications Act sets forth the general structure and process
lor cable television rate regulation In general. where "dTective competition" i" absent. basic
subscriber rates are subject to fegulation by local franchlsl' authorities and cable programming
,('nIce tlef rates are. until March of 1999. subject to (·nmmission regulation on a complaint basis.
I'he mal,mty of equipment rate regulation is undertaken !.xa! h Section (In( b)( ~) specifies that
(nmmission rules regarding cahle equipment

shall include standards to establish. on the hasis of actual cost. the price or rate for

i A) installation and lease of the equipment llsed hy subscribers to receive the basic
service tier. including a converter box and remote control unit and. if requested by
,he subscribeL such addressable converter box or other equipment as !s required \0

lccess programming described in paragraph nO:md
i B) installation and monthl, usc of connect10n rllr additional televislOn receivers

n adoptmg rules to IInplement this "at cost" cqUlpmcl11 regulation. the Commission indicated its
belie! that the rate rules and associated rules requiring the "unbundling" of equipment charges
from programming charges \Vere "consistent with the dcv\'!opment of a competitive market for
equipment and installation. "",

40. Under the Communications Act. only the rales of cable systems not su~ject to effective
competition may be regulated."'! The applicability of this policy in relation to Sectinn 629 was
ll?cognized in a colloquy during the Senate debate on thl' hi II

Mr. FAIRCLOTH Do you also agree that the intent of this provision is that the
use of rate regulated services to subsidize equipment might unfairly penalize the
general rate-payer')

Mr. BURNS. I agree. However, when those services are no longer rate
regulated such subsidy cannot be sustained and the prohibition on bundling is no
longer necessary. The hill" s prohibition on bundling and subsidization no longer

"x Reporl lind Order lind Further iVotice of Proposed Ru{el1laklng in .'vlAI nodct 1)2-260, 8 FCC Red 563 I,
~810 (1993)(footnote omitted)

:.'l 47 IJ.S.c. ~623(a)(2): .p CFR. ~76.905
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Thus. in areas where competition to cable exists. this suggests that anti-subsidy rules. beyond a
possible separate itemiLatlo!l requirement. arc not contemplated.

41. Those offering multichannel video service on a wireline common carrier hasis or over
the facilities of local exchange carners tend not tel have had rate regulations or policies
specifically applicable to their offering or video "navi.gation" equipment in connection with a
vIdeo communications sen Ice offering, hut there i .... a long history of regulation applicable to the
provision of ePE by or in connection with such service Section 629(d), which is entitled
"'\voidance of Redundant Regulations," appears tl1 be a rl'cognition of some of that history (t
provides:

(]) Commercial availability determinations.--Determinations made or regulations
prescribed by the Commission with respect to commercial Llvailability to consumers
of converter boxes. interactive communications \.~quipment. and other equipment used
by consumers to access multichannel video programming and other services offered
over multichannel video programming systcms. bef(we the date of enactment of the
T'elecommunications Act of 1996 shall ful1ilJ the requirements of this section.

(2) Regulations.--Nothing in this section affects section M.702(e) ofthe Commission's
regulations (47 C.F.R. ~ M.702(el) or other Commission regulations governing
interconnection and competitive provision of cLlstomer premises equipment used in
connection with basic common carri'cr communications sen lees

Section 64 702(e) of the Commission' s rules. whidl i~, referenced in the aoove statutory language,
states the foll(w,ing:

(e) Except as otherwise ordered by the Commission. after March I. 1982, the carrier
provision elf customer-premises equipment used in conjunction with the interstate
telecommunications network shall he separate and distinct from provision of common
carrier communications services and not offered on a tariffed oasis.

42. Equipment that is sold or rented by other MVPDs has not oeen subject to rate or anti
subsidy regulation. As is permitted under existing rules. DBS service providers are currently
offering sizable rebates on system receivers and satellite dishes.

7
: Such arrangements would

appear likely to be highly effective as a competitive tool. Whether they ought in some sense to
he considered "subsidies" within the meaning of thclhove referenced provisions of Section 629

"" 142 Congo Rcc. S700 (daily cd. Feb l. 1\.)96).

!\ For example, The !Vew York Times (August 30. 1996 at page A J 5) contains an advertisement for a DSS
system "for as low as $\.)7" This is the price after subtracting $200 "cash-back from DlRECTV" for those
purchasing and prepaying a non-refundable one-year subscription to a DlRECTV programming package.

2\
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that might conf1ict with its requirements, is a matter on which we seek comment. Assuming that
such arrangements arc not properly the subject of regulatory concern. the specific analysis that
would lead to that conclusion is nevertheless of interest in order that any rules adopted not bias
the market toward or against one particular kind of competitor. In this regard. the markets in
which DBS operators participate appear to be highly competitive both because there are a number
of DBS providers that are competitive with each other and because DRS faces competition from
cable service. Thus. it appears that DRS provider~ are in the same category as cable systems
facing effective competition and that there is thus nn Congressional grant of authority for
antisubsidy rules with respect to DRS providers,

43, Some assistance in understanding how to address this issue might be derived from the
cellular telephone experience and the fact that cellular telephone providers' use of a bundling
approach has significantly increased cellular phone subscribership, Cellular phones are often
provided as part of a package bundled with a monthly rate for service. as well as \\lith charges
for usage of the network This model appears to have mitigated the marketing impediment of
cllstomers paying large up-front costs for cellular phones and, although subject to some regulatory
scrutiny, has not been found to be contrary to the development of a competitive equipment
market. T2

44. In light of the above. we therefore generally seek comment on the intended application
of this Congressional directive. In those situation where anti-subsidy rules are applicable. hmv
should the term "subsidy" be defined'? Does the language of Section 629(a) preclude MVPDs
from selling navigation devices below cos!') Does the language rrc\ent MVPDs from "bundling"
l~quipment with service" Should bundling. instead ol representing prohibited subsidization. be
more properly viewed as a gradual capture ;)t' the equipment's cost through increased
programming or service revenue that the MVPD \'"ould not otherwise receive? Over what period
would an MYPD need to demonstrate recoupment or equipment cost? As a procedural matter,
when an allegation of subsidization is made. h(w should thl' hurden of proof he allocated')

45. The above discussion suggests three broad directions that we might take in this area,
First we could continue with the existing forms of regulations which govern onlv some of the
entities involved but which are in a broad sense intended to constrain the subsidization of
equipment prices from regulated service revenues. Second. we could seek to exercise some
general control to make sure that equipment rates ,Ire unbundled from service rates and that
equipment charges are not so low as to frustrate the functioning of a competitive equipment
market. And third. we could seek to apply some controls over all of the entities involved except
in markets where there is effective supplier competition. Tentatively. we conclude that the tirst
course of action is most consistent with the 1996\c; as a whole and \vith the limitations on our

" The Commission's decision in Bundlln,!!, of ('ellulell' ('I/,1/omer I're/l1/.\('\' 1~'IfUlpmel7/ and ('dlular ,<""er1'l(,(,. 7

FCC Rcd 4028 (1992). noted that it had been concerned "lhat Independent C PI vendors might be forced to compete
against below-cost, tariffed CPE because part of the CPE ,:osts would be recovered through regulated tariffed service
rates," The Commission ultimately concluded, however. that there were public benetits from allowing cellular CPE
and cellular service to be offered on a bundled basis,
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authority set forth in Section 629( fl. We seek comment on this conclusion and on other
alternative means of addressing the problems involved in defining and controlling possible
equipment charge subsidies. We specifically note that, under this option, MVPDs that are in
direct competition could fall under different regulatory regimes in terms of equipment bundling
and subsidization. For example, a DBS provider could market bundled equipment and service
or could provide equipment rebates whereas regulated cable system in the same geographic area
could not. This situation would persist )Jntil "effective competition" to cable, as defined in
Section 623 of the Communications Act was in place. We seek comment on whether this
difference in treatment is appropriate in light (If th~ differences between the MVPDs in question
or whether it weighs in favor of a different -- more parallel -- outcome

I. Developmental Waivers

46. Section 629(c) provides that the Commission shall waive any regulation adopted under
subsection (a) for a limited time:

upon an appropriate showing by a provider of multichannel video programming and
other services offered over multichannel video programming systems, or an
equipment provider. that such waiver is necessary to assist the development or
introduction of a new or improved multichannel video programming or other service
offered over multichannel video programming systems, technology, or products. Upon
an appropriate showing, the Commission ',hall grant any such waiver request within
90 days of an) application tiled under this subsection, and such waiver shall be
effective for all service providers and prnducts in that category and for all providers
of services and products. 7

;

47. The provi sion appears intended to address problems that are likely to arise in
coordinating product and service design. manufacture. and marketing during the initial stages of
product and service development. Thus. for example, considerable experimentation and testing
may be necessary before a service/equipment package is ready for marketing. "Beta testing" of
new products is an extremely important clement of the process hut it must necessarily take place
vvith a controlled grnup of users. It may he diflkul1 to tind retail vendors to sell equipment
needed to receive or to navigate through a new service before the service proves itself in the
market. Necessary standardization to proVIde for interoperability or portability or to protect
against network harm may take an extended period of time to develop. The risks and rewards
associated vvith ne\\ product or service introductlP!I may be difticult to allocate without actual
knowledge from market trials. Given the economies of scale associated with electronic products
and communications services. some mechanism may he needed to assure that the initial product
run is large enough to capture thesc efficienCIes rhe waiver process appears to provide the
statutory mechanism for recognizing these prohlems and for achieving the basic goals of Section
629 without creating ohstacles to the introduc1ilm.\f new services and equipment.

47 usc ~S4Y(c\
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4&, Given the very high value placed lll1 techl1lcal and sen'lce innovation, we helieve that
sItuations where there i~ a need for a waiver (as contrasled with a complete exemption) should
he minimIzed and that when waivers are required and r<.:questcd. it is consistent with the
objectives of Section 629 that they should he lookcd on sympathetically :md expansively to avoid
unnecessary procedural obstacles to innovatIon In this rl'gan! Section 7 of the Communications
·\cr is clear that it is the policy of the Act {n'cncouragc thc' provi:,il1!l of Ile,v technologies and
,enlces to the public" and that those who oppose' ,) 11l'\\ lcchnology or service proposed
,hall have the burden to demonstrate that such propo,;,d! inconsistent with the public interest."-\
SeeLlon 629 references both rcchnologies and sen i,l''. ',lIggestmg that concern ought be given
10 hoth technology and marketing issue,s in the W\iVt'i process \\ie seek comment on this
analySIS and on the scope :lnd coverage 01" the statu!.llr~, \\<lll/er procc'>s

.I. Sunset of Regulations

49. Section 629(el provides that the regulatilll1s adopted under this section shall cease to
apply when the Commission determines that

( 1) the market for the multichannel videl) programmmg distributors is fully
competitive:
(2) the market 1()r converter boxes. and interactiw communications equipment. used
in conjunction with that service is fully compl'titl\e~ and
(l) elimination or thc regulatinns would ;'l"Omote competition and the [)Ublic
interest.""

50 Section 629(1..') is written in a conjunctivc rather than a disjunctive manner so that each
of the three conditions must be met hefore the mlp1cmenting regulations adopted by this
Commission shall cease to appl). In order to carry nut this mstructi(ll1 it is particularly necessary
to han: clear definitions 01 the rele\ant service and equipment markets involved. 1n particular.
how should the markets Involved be defined in geographic terms and c;hould the product and
service markets be detined hroadly or addressed <l~ a snies or separate markets for particular
types of service and equipment'.' ()ur tentative \ ICW I~ that local geographic markets, akin tn
Nielsen's "designated market areas." or Standard 'v1etropnlitan ~tatistical Areas. as determined
hy the Office of Management and Budget. might prmide a useful geographic market definition .
•\lternatively, the market could be more c1osel) tlcd 10 the service area of the programming
distributors. This would suggest the possibility. tot example, PI' a national evaluation for satellite
firms, a more regional analysis for "wireless eahk" plOviders. and a franchise area analysis for
cable systems

51. In addition to conducting a "sunset"malvsis with discrete geographic markets. it

,17 u.s.c ~ 157

, 47 USC ~54%:)

:'4
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IA:uuld seem logical tu consider discrete lypes ot equipment in terms of separate equipment
markets and discrete ~lVPD markets or ~;ubmarK\':ts in terms of their competitiveness and
<l\ailability for rule "sunsl't" For example. it seems likely that the markets for certain types of

cquipmem will dcvdop in a fully competllive lashlOll from the outset. or that the regulation

adopted will set a rath that builds in ~.'nduring incentives f()f commercial availability of a
rdrticular type of equipment Other equipment, including in particular. equipment that embodies
<ccurity or conclJtional access leatures, may develop along a different path. Thus, we seek
comment on categories of equipment that might he celle\vcd separately for sunset purposes In
addition, it may be that there arc servicc provider mark,:!'). such as for exarnple the DBS market
\\hen.' intra-DBS competition is robust dn.d might me\! the "fully competitive" test. Thus. we
',eek comment UI1 \vhether m understanding this suhsec !on the relevant market is the market for

al MVPDs or if there arc relevant submarkcts thal "Iwuld be considered. I'or example, can we
l()ok al intra··DBS competition tOjustif\ n:laxm~' forbearing Irom regulation') Although
SlTtion 62Q(c) speaks of ceasing to app!> existing regulatlOns, it \\uuld also appear to be broad
l~l1()ugh, in appropriatL: CIITurnstances. to suggesti'lat 'cgulations for ,;ertall1 type of equipment

flLCd not he adopted in :he first instance. \Ve seek ,'omment on this and suggestions as to '.vhat
cqUlpmenl type:, rnighl fir, \vithin thIS category

'i"J The public II1h'fest cOlnponent of the sunseT. provision Ilwltes a broader analysis as to

the circumstances in \\hicll regulatory involvement I11lght terminate In particular. there may be
SItuations whcre service <md product markets :11'1 lompctitive 'nut rely on certain regulatory
,',)ntrols to remam cumpetit!lc \n nhvious examr+~ Illight hc a 'harm to the network" (Part (8)

kll1d of ruk. that funclion:-- III the presence ,1/ sen IC' sllppl~ and equipmerH competition to protect

~l communicalillns 11l't\\IHk and Ihose who !lSI it from equipment whose functioning is
Illcompatible \vith thc "rules (If the road" \)1- nel\Vo] k p[H.:ration, Consumer labeling or disclosure

oj network standards requirements might similarj\ assist the functioning of fully competitIve
markets, Assuming that ',ome forms of regulation may need to he retained longer than others,
we also seek comment rcgarding ho\v the varh us vpes of regulations involved should be
categorized for pmrose~ ,)1 a "public interest" ·,U!'~I.'t lI1alysis.

53. Finally. notwithstanding the requirement that the equipment markets involved be fully
competitive hefore regulation is eliminated, Section 6:9(e) may still contemplate that regulation
should end if situations Je\'elop in which integrated service and equipment suppliers compete
vigorously even if the '\'ommercial availability" I,ff clJlIlpmcnt were thereby eliminated. If a
market developed in \vhleh numerous sen icc SUPpl!lTS ,.:ompete based on programming, rates, and
technology~ proprietary \:quipment designs and smgk source supply might emerge restricting

alternative commercial sources of equipment. In such a ClrClllnstance, program service and
equipment in comhination could be a highly competitlvc market, Justifying the Commission's
forbearance to apply regulations_ The DBS markel might he considered to fit in such a category.
In any event. it appears tIl us that there are potentially significant henefits to consumers in a
flexible approach with respect to the sunset of particular regulations over time and we seek
comment on the scope of our authority in this regard and what specific criteria should be used

tu trigger an end to the application of srecific ruk"
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