
Federal Communications Commission

HI. PROPOSALS AND OPTIONS

A. Introduction

FCC 97-53

54. The above discussion addressed and sought comment on the statutory objectives and
constraints that will guide our implementation of Section 629. We now seek comment on
specific proposals and options for implementing rules. Any final decision on these proposals is
necessarily dependent on the comments and analysis we receive in response to the discussion
above.

B. Entities and Equipment Covered by Section 629

55. As is reflected in the discussion above. Section 629 appears by its terms to be broad
in its coverage both in terms of the multichannel video programming systems and the types of
equipment covered. We propose to consider incorporating those broad definitions of coverage
into the rules. In this regard. however. we recognize that as to the types of equipment involved.
some equipment, such as basic television receivers. video tape recorders or personal computers.
would not seem to be the intended focus of Section 629 Accordingly. we seek comment on
rnethods to narrow the focus of the rulemaking process and the rules we adopt to best accomplish
the intended statutory objectives. For purposes of defining affiliation. we propose to use the
definition contained in Section:; of the Commumcations l\cL

C. Commercial Availabilit),

56. Right to Attach The core prerequisite for consumers to have the opportunity to obtain
equipment from retail outlets and use it in conjunction with MVPDs is that they have a right to
attach it to or make use of it in conjunction with the ivlVPDs service offering. Thus we propose
to incorporate the basic ( 'arter/one principle into the rules -- devices that do not adversely affect
the network and are pri\ately beneficial without heing publicly detrimental. may he attached to
the network. In addition .. it may be necessary for consumers purchasing equipment to have access
10 some basic technical information regarding the network to which the equipment will attach
sufficient to enable them to make purchasing deCISIons. If this information IS not readily
available we would propose to require the MVPD ttl make it available

57. In implementing Section 629 we must also be concerned with assuring that ePE does
not cause harm to the network to which it is physically attached and that the technical integrity
of the network is maintained 7A There are several different technical issues involved here.

58. Signal Ingress Where there IS a physical connection between the network and
equipment that is not provided by the network tlperator it is possible that electrical energy or

" This IS primarily a concern of wired service provider, Customer premises equipment is not typically directly
C()nnected to radio spectrum lIsing MVPD networks such as MMDS or DBS systems
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signals may he introduced into the network and impair its functioning. In order to avoid such
harm it will be necessary to have either a method of regulating the functioning of the equipment
involved or be assured that there is a technical solution that the service provider can employ to
keep out undesired signals. In the telephone field. the Commission has addressed the "harm to
the network" issue through the adoption of Part 6S of the rules. These rules include technical
standards and review procedures that are applied to ePE before it is available for retail sale. In
the cable television field. there has heen no significant prohlem \\lith the attachment of television
receivers and video tape recorders. Ilowever. these devices are primarily used to receive
communications in one direction. The cahle industry. and other MVPDs, are quickly moving
toward providing two-way communications. where subscrihers both receive and send information
on their respective MVPD service provider's system Questions of signal integrity become much
more complex in this environment. Two-way capahility. allowing for upstream communication,
is hecoming more prevalent in the design of contemporary cable systems. Signal ingress
problems associated with such a capability are exacerhated hy the "tree-and-branch" design of
cahle systems. in contrast to the "star" design of telephone systems that provides telephone
customers with separate. individual links to the telephone company switching center.

59. Thus, we may need to develop rules that preclude subscriber owned ePE from causing
harm to the system. In this area we see three possihle options. First we could replicate or
expand the Part 6& process. Second. we could require network service providers, suhject to
Commission oversight to establish and enforce their own standards on what could he attached
to the system. Third. we could. either separateh or in comhination with one of the ahove
options, mandate a technical solution [[1 terms ot a network protection device. We seek comment
on how hest to proceed with this task. It appears likely that any solution reached in this area will
require extensive industry technical input and \\le tentatively conclude that voluntary activities by
the afTected industries would best promote the goals of the 1C)Q6 I\ct. At this point we seek both
interim measures that might prove effectiv,~ t~)f particular kinds of equipment as well as
suggestions as to what type of ongoing process "hould he emplpyed Iintil such time as this issue
can he addressed more completely. we helic\ e ndwnrk service providers must have the ahility
to establish and enforce their own standards ,)n \vhat can he attached to the system.

60. Signal Leakage Unlike traditional telephone systems. cahle systems operate over a
broad spectrum of frequencies. As a resulL interference with collocated licensed users of
spectrum may result if CPE, supplied at retail leaks by itself or when attached to a cable system.
Because cahle systems operate at relatively hq~h power. as compared, t~)r example, with telephone
systems. the device" that are attached to cable systems mus1 he designed to operate in the same
environment that1s occupied hy over-the-air spectrum users In addition. because cable systems
operate over a wide frequency hand. the potential to interfere with collocated over-the-ail
spectrum users is a reality. and is especially important when leakage could interfere with safety
of life services such as police. fire. and ambulance scn'iees ()ur regulatory framework makes
cable operators responsihle t~)r elimmating leakage. including from <'PE. For cxample. Section
76.6] 7 of our rules :lllows cahle operators to discontinue service 10 a subscriher whose ePE leaks

",.. /
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excessively.'7 Furthermore. Part I) certification rule, ,:uirenllv limit;ignal leakage on all retail
I PI including i'v1VPD CPI

61. We believe our existing Part 15 certificatIon rules should adequately address signal
leakage issues that may anse with navig<;ttion devices that may no\" he available from retail
';ources rather than from service provIders. We seck ~.·llmlTlent on this c~)I1Clusion. both with
respect to attachments to cabk systems and to ptber f\i; \' PDs and on whether any changes in these
• Ulc.'.. or alternatives t(l them may he needed Ie ,ddrc';~; the expanded availabilrly or such
'eqUipment

62. ~ignal Q!!£litv\mong the vanous exis\lng i\1VPDs. only cahle system operators arc
sub1ect to rules specifically intended to protect the ~:llalilY Ill' the technical performance (vide()
md :,ound quality) that they provide to consumers. he ('ommisslon has been required to adopl
he I,:able standards by Secl ion 624( e of the Comn.lmicatil)IlS Act 111(' standards work bad.
rOll1 certain assumptions a:. 10 signal levels and sq2J1~d·II.I-nolse rauos that nlU'it be provided ;1:

'he 'input o! a 'ilandard kh.'\ISlOll receiver in ordel jll ,t til display ;1 good quality picture. rhus
:hc\ Implicitly assume a ccrtain levc1 of cpr per\OitllCl11cC. Moreover. one of the functions n!

Ihe "quiprncnt supplied fly cable operators IS to makl' r jlilssihle to us~' channcls on which stroni'
ivcrthe-air signal:, exist h\ rrovidinu a uHnp!cteh,hl!jdcd 1uner mechanism. If navigatH\1\

dc\ ices arc availabk un a competitive hasls. It would "l'cm logical that the marketplace would
;Iddress quality lssues j lo\Vcver. \\iC ask for COtllll1,'l1t on whether there ;llC ';ltuation.; where thl:-.
,\ould lIot he the l.ase or \\ 11L'le desirable englneeril!.t' trldeolTs between CPF and transmiSSion
)1";lt \\ ould he a(h elsel\ dtTcclL'd hy an absence id "landaI'd" applicahh' I, ;;[lch equipment

63 In thIS regard. \\iC note that Section h..>t·\. the "Consumer l:Jcetronics Equipment
ompatibility" pwv·lsion. docs direct the COmlnlSSIO'j (()l,jOpt such regulations as are necessary

(A) to specify the technical requirerncnt with which a teleVIsion reCCl\!er or video
cassette recorder must comply in order to he "old as "cable compatible" or "cable
readv.,,'s

rhus. with respect to at least two types of CPE. tele\ isiol1 receivers and video cassette recorders.
the Commission is directed to become involved to protect consumers in the equipment purchases
they make. This protection is particularly important with respect to the "tuners" in these devices
because if they are not properly designed and shielded they will not function properly when
connected to cable television systems. We believe that parallel protection may be appropriate for
other kinds of customer premises equipment that bntHlll' available through retail channels.

n See Amendment of Purls I.' und 7(5 RefUllng 10 Terminell [),TICCS Connccred 10 ('"hle TeleVISIOn Svstems. :?
FCC Red] 304 (1987).

7" 47 USC ~544a(C)(2)(A)
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64. /\5 vve have previously noted. one malor difference between the telephone industry and
the MVPD IIldustry is that the telephone tndustrv had a well-developed body of standards that
facilitated the development of a competitl ve t PE market. In contrast to the telephone industry,
\;1VPDs in general have little standardizatIon ~lth~.T hetvveen different types of MVPDs or
hetween MVPDs 111 the same market segment Ihis tack of standardization creates a potential
<)hstacle to the abdil\ or manllf~Kturers to produ\~t and retailers to sell ePE equipment that can
he wideh' llsed. We understand that hI facilitak the Congressional goal of commercial
\vallability lor navigation device, it might he dcsirabk for service providers to adopt industry
wide standards m certain areas tn alluw the rnarketing uf these devices as widely as possible.
rhus. we seek comment on the extent to \vhidl such standardization may be necessary and on
the process whereby standards might he developcl\ We note in this regard that there are active
'JIlgoing industry standards hodies addressmg d numher of related standards issues and that these
may independentlY resuhc a number of i';sues in 'hI, afl:a."j

65. W1th respect to the applicable r'olic~ r. he followed. we recognize that the more full;
il1teroperable and portable that navigatIon device:; helome. the more the commercial availabilitv
I)f these dev-ices would be enhanced because of thl' br< ladening of the market for the devices. On
the other hand. reqUJring portability ur ll1tcroperahilit) at this time could impede the development
;md marketing ()J c!nt,'es that are intended to work with one specitic MVPD and restrict
consumer chOIce to t·XCl.'sslvely costly umts. In ),!eneraL eusts are directly increased as the scope
l! interoperahilit\ and !'llJrtahtlitv ,11"1: \\Idened \\, seek comment on the Il1cremental cost of

additional capahiiltic', :lf1d un the extent to which It i, desirable for consumers to have the option
ilf purchasinl:' less l'xpcnSl ve single purpose type·; or equipment io what extent. if any. should
navigation devices h,n c to accommodate the full range of frequencIes and modulation schemes
used hy MVPDs. 10 what exlcnt can is:->ues in Ihis Irea he addressed through devices that are
programmable or modular 111 design? We seck lllll111\Cnt lm how we can assure that the optimal
degree of interoperahilitv and portahility I.)f naviilatlCl!i devices among services and providers can
hest be brought about \\ ithout undulv lInpeding fdatl availability at the outset. In this regard,
,\it' also seek comment on hmv to prevent navIgall0!1 ,,~quipment from heing used as a bottleneck
to access of competing MVPD prO\/lder~. Can mput;clector switches he utilized to address any
l:oncerns in this are,(' )X<

66. To the extent we determine that commercial availability should be defined to include
mteroperability and portability. we seek comment ,b to whether standards are necessary. With
regard to the process whereby standards might bv dC\e1oped. the Conference Report states that.

'" ,)'ee e.g CableLahs press release of October 3, 199(, "Cable Industry Agrees on Key Elements of Digital
Systems Specification"

'I, We note that Section 614(<:) ot Ihe Communications Act precludes the Commission from requiring any cable
operator to make availahle an input selector switch or requiring that cable operators provide infonnation to
;,ubscribers about input selector switches or comparable dev Ice'
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in adopting implementing rules, "the Commission should take cognizance of the current state of
the marketplace and consider the results of private standards setting activities. "x I Voluntary
private standard setting efforts are ongoing in a number of areas that are related to this
proceeding both within the United States and internationally. We seek not to develop standards
ourselves, but rather to urge the adoption of voluntary standards by those affected. Recognizing
the legislative indication that deference should be given to private standards setting activities, we
seek comment on the techniques that should be used by the Commission should standards prove
to be a necessary or desirable method h? assist in making navigation devices commercially
available. We ask whether voluntary standard setting or publication of interface specifications
\vould be a viable alternative to the Commission developing its ovvn standards. We also ask
\vhether a formal advisory committee process or negotlated rulemaking where the ('ommission
IS more directly involved would serve to meet Congress' goals. Bearing in mind the desirable
goal of minimizing government standard setting, \Ve ',eek comment on the best approach. or
approaches, to carrying out our responsihilities in thlslrea

67. As an alternative to standard setting, vve also ask whether simply setting perfl1fmance
Criteria that must be meet by a date certain vvould he .I viable methodology rather than actual
g(wernmental standard setting. For example, could \ve achiew thc commercial availability
objectives of Section 629 by simply permitting MVPf)s to continue to lease or sell equipment on
the condition that equipment serving the same functions also IS commercially available, after a
date certain, through retail outlets. rhis would hoth pLTmit the commercial entities involved to
themselves develop the best means of complying With "ection 629 and \\ould provide incentiws
tor development of equipment susceptihle to retail sale" marketing \\'L' seek comment Oil the
utility of this approach to hoth analog and digital tL'chnologies We also seek comment IlI1

whether this approach would be best applied to JiSC1Tk portions Ill' the ePE marketplace.

68. For example, the cable industry has begun deploying modems to provide high speed
Internet access and will soon be deploying' these natlOllwide. Industry efforts are in progress to
adopt cable modern standards. We seek comment as to vvhether. 111 this environment. the type
1)1" performance criteria described could he usefully l'mployed til assure the development of a
,:ommercial market. We "eck comment. too. follo'\ 111~' this cahle modem model. as to whether
'M~ should adopt similar requirements for other equipment that docs not conta\l1 ,.1 video tuner
fUllction and with respect to which security of the sen ICC may nnt he an issue. We tentatively
,;onclude that this type of rule would sutTice with lCSpccl to cable modems and similar kinds Ill'
devices, and seek comment nn this conclusion, includin[,' how this proposal would lmpact nctw(\rk
securitv concerns and Ilver 'vvhat time frame such 1 requirement should he phased lI1.

x
'

'I S. Conf Rep. 1104-230. 104th Cong., 2d Sess. 181 ( 996\

X.' A variant of this proces, for letting the market develop standards would he to follow a process similar to the
approach we have taken With regard to telephone numher portahilit\ See I-'Irst RCf'orr und (),-dcr und Further Vollce

0/ Proposed Ru/cmaking 11/ " 'i' {locket 95-11 n. I I FCC Red 11''' ~ (19961.
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69. A variety of technologies are implicated by the issues in this proceeding and some
of these technologies may be wholly or partially proprietary in nature. In this regard, we are
aware that the development and use of proprietary technologies, the integration of electronic
devices to achieve efficiencies, the bundling of products and services for marketing purposes, and
investments in brand identiticatiun, can all be useful competitive tools. However, in order to
develop rules that wi II assure the commercial availability of multichannel video programming
access equipment. the ('ommission will have to conSIder actions that may impact on various
proprietary rights. including commercial patents and copyrights. Section 629(f) states that this
section neither "expandl s I nor limitl s I any authority that the Commission may have under law
In effect before the date of enactment of the 11 '>96 .\ct I."x, We seek comment on what authority
the Commission currently has to affect propnetary rights, and on what limitations existing
proprietary nghts ma) place on the Commission' s authority to mandate commercial availability
of multichannel video programming access equipment. For example. may the Commission order
a manufacturer to license its proprietary security system to others') Should the Commission
mandate that intellectual property rights be protected by a safeguard calling for licensing of such
on reasonable and nondiscriminatory terms') May the Commission prohibit an MVPD from
entering into an exclusive contract with a manufacturer') Such a prohibition would, for example.
allow manuf~lcturersof C'PE to includc various diflcrcnt MVPDs technologies in a single device ..
This is of particular note with respect to proprietary software that MVPDs use to control
navigation equipment \Vithout access to the soth\are that MVPDs use to produce their unique
programming guides, for example. l1lanU1~lclurcrs rna\ not be able to build equipment that can
effectively f1e .sokl at retail.

70. In light of the above, there appears to be the possibility of a conflict between the
"commercial availability" objectiws of Section 629 and those policies in the law that seek to
"promote the progress of Science and useful Arts"X! by securing exclusive rights to inventors and
authors. We seek comment on the ljuestion of whether 111 thIS context of this proceeding,
proprietary rights involved \vould necessarily. Jt \cast to some extent, have to be subservient to
any lawful and reasonable rules adopted If this \verc not the case, it is possible that the policies
reflected in Section h::'9 could he frustrated in tlHlSC situations where a particular service provider
also "owns" the ePE technology lllvolved. We arc cognizant of the fact that the law generally
creates and protects stich proprietary rights as a means of promoting the advancement of science
and rewarding enterpnse. Thus. any rules adopted need to take this into account and reflect the
overriding importance of these objectives. Accordingly, we seek comment on what steps may
be needed to make sure that the rules adopted achieve their intended objective without creating
impediments to technological development or unnecessarily interfering with the competitive
mechanisms involved

<; 47 USC ~)49(n

"' U.S. Cons! art I. ~X

; I
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71. Fundamental to the operation or these ruk~; i~. a requirement that the means and
lkvices by which MVPDs maintain security is protect,~d Section 6n of the Communication:,
:\C1.:~ntitled "Unauthorized reception crf cahle sen'lCc., , makes it a criminal offense to intercepl
or rCL:t~ive or assist in interceptmg or receIving allY communications service ojfered over a cable
s\skm. unless speci fically ;!lIthorized to do ';0 h) ,:ahle 0rerator "or ;\s may otherwise he
"IK:cll"ll:ally authorized h) la\\" Similar restrictions Jpplicahlc 10 radio communications more
,':l,~nerally appear \i1 Sectiilll 70S To protect the k:(ltimate security interests of MVPDs. Ive

v,ouid not interpret SectIOn h:l). or allY ,,)flhe rules Jtk'pted to implelnent iL as "authorIzing"
l:qUlpment deSigned to pirate Signals tt) he I}HlIlUfaclurcd lrnpllrtcd. ur sold. !'urther. ,l ~,uh~~crihcr

'Iould not he "authorized" ((i use devices that are k'gll1t1l,t!cl:. sol.d. hut are capahle (If decoding
ill dc:crypting signals, without the express rernm,.j()!) ,I' 'Ill' -;uhscnher':, MVPD I\ll existing
klla! restrictions I,in the usc \If sale of l~quipmenl ;il:cl1(kd [p hcilitate <·;crvicc thefJ would he
maintained.

71 As noted ah<)\'(\ current analol.! !'v1VP[)s cahle le1evis1()l) and MM[)~ typicall;
contro I access to thei r net vvorks and spec ific.,'ommull I.callons carried un them through the (' PI,
thal the MVPDs distrihute I{owever. tlw; ('PI' m:l\ pcrform funcllUns 111 addition to acccss
\.PiluoL such as pro~]xam ,election. /\ polcntial·;()luiion 1\1 the prohlem of :hsuring the
Imnmercial availability of na\ Igatioll cquiprnen 1 \\hile !ll'nnitting f\lVPDs III retain control llll'l
',\sh,'m security \\uuid he to lequire i\lvprb clL'smlli::' II n'L,11n l'ontrol O\'cr lhe.;ecurit) 'quipmclli
',I pOVII!c i\ to '.'Ol1sumer'· ",eparated "I unhul1dkd 114<111 ,'Ilk'T ePI l'qulpment pnft1rming nOli

'<L'(:mi!\ functIons !p iaClillatc tIll: ,:0I11KCtIOll lill' unhundled .sl:l:urity equipment til
,.ommercially available ('PI some form ill slandJrd mterface nr puhlicatlon 01 interf:.1Ct:
"peeifications would appear tll he llCCI.:ss<\n

n. 11' such an unbundling IS found III he neccssan to assure the commercial availahilit.\
of equipment. our preferred option for devl'ioping lhL' necessary framework to accomplish thl~,

\\ould be 10 adopt only a conduct or performance ruk mandating the scparatlO!1 1I1voh\.'d. leav1I1h'
1,0 the industry participants mvolvcd the lask (\1' de' doping the nt'cessary interface standards
Ihus. 1'v1VPD servlc,\: proVIders would initially ,11'\ elnp the most cnsl effective means of
Ilccomplishing the necessarv separation of function", ,md. 111 conjunction with manut~lcturers of"
eqUIpment for retail sale. \\ould develop the mean~ c'!ll1necting CPF !o the secun!y device.

74. An alternative means of addresslllg this matter. particularly With respect to analog
transmission systems and analog systems llf securit\ ,.:ontroL would he to extrapolate from any
standard that may he developed and approved in connection \vith FT Docket 93-7 s

,

Considerable effort has heen devoted by the cahle Industry and the consumer electronics
manufacturing industries in connection \vith FT Docket ()3-7 to the development l)f a standard
1I1terface that would permit cable operators !o reuin ,:I)ntrol on:r security equipment while

" ,,,'ee slipra nY,
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moving other functions performed hy cxi~tmt' set-top hoxcs into television receivers. The
decoder interface connector and associated rule~, rather than divl.ding descramblers and converter
hoxes into 1\\10 parh would reduce the box nnl: to its access control components while shifting
the other parb tll [he te1cvlsion Ieee! \ cr rhe ,kcoder interLlCc connector 'Would also eliminate
the need ior redundant equipment that i:.; COP1mu; to both converter boxes and television receivers
such as power supplies. remote control ;Illd tU!l("fS. \VC seek comment on v"hether the respecti\t~

industries could \oluntarily adopt and \\c.'ould approvc a variant of the decoder mterfac:e
connector discussed in our proceedings .·,n eqUipment compatihlllty as a solution 10 the securl'y
lssues raised hv ~~ction 62qS(,

75. We recognize that in the current analog environment there may be significant problems
with separating security functions Irom other functions of convertor boxes. Many convertor
boxes serve only to perform access control or :-;ccurity functions Such a solution, however, may
be more promising when digital transmission and digital security systems are involved. For
digital systems, \ve believe that MVPl) suppliers are ahle to construct devices such that an MVPD
can retain necessary security while a1 the;anle time meeting the commercial availabilIty
requirements of Section 629. ~7 We seek (omment on the feasibility of establishing and
implementing such a requirement At the same time VvC. recognize that any attempt to either
standardize delivery techniques tlr its associated equipment may hinder the advances of digital
delivery S\istems and seek comment on how -\lch adverse consequences may be avoided.

G. Multichannel Video Programming Distribution Without Subsidies

76. It is our tentative vie\v that cXlsling equipment rate rules,~x that are applicable only to
noncompetitive cable television systems. properly address the Section 629(a) requirement that
MVPDs may offer ePE to consumers "if the system operator's charges to consumers for such
devices and eqUipment are separately stated and not subsidized by charges for any such service"
As indicated aboyc. Section (290) establishes limits on the extension of Commission authority
and Section 62"( h)( j ) already speC! fies that C. Hl1l1Jissio!1 rules ',hall include standards to establish.
on the hasis (11" ,{Ctual cost the price dr!Cl!c 'llr

(AI Installation and lease (If the equipment used by suhscribers to receive the basic
service tier. including il converter box and remote control unit and, if requested by
the subscriber. such addressahle converter hox or other equipment as is required to
access Ihasic cable programmlDg I

K(, Our references to the decoder Irlterfacc devlce and variants of it in this proceeding are not meant to preJudge
the issues raised in ET Docket 9,·7

X' S'ee. e.g.. Reply Comments of Circuit City Stores, Inc. in Nollce oflnquirv In CS Docket No 96-133, II FCC
Rcd 7413 (1996) (proceeding on the status of competition in the video programming distribution market) filed
August 19. 1996

33
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77. An alternative, the adoption of which is dependent on the scope of the Commission"s
authority as discussed above, would be to apply parallel rules to all other MVrDs

H. Developmental Waivers

78 Section 629(c) instructs the Commission to adopt a \vaiver process 10 be employed
when necessary to assist the development or introductj(ln 01 ;l new serVices, h.~chnologv Of

!1r<h.lUCh X'i

79 Given the goal of this pmvision te> pmmote tcdlllicaJ and sen\ce innovation. \\c seek
((lllUllen; on 110\,,, to frame tlle waiver process to acc('11.1plish:ts intl'nded ohjectives For
'.\:arnpk \vhen should I \\ain'l required" \~'ha1 kind t informati(·tl "hould he fikd il1
"Hll\lndiOn with a VV:ll';~; r(;qw>t" Should detaikd ,~nt,'.mcellng data he require, 'lr \vould it he
Hkquatc til understand the g'_'nlT;!! nature or the \Cf'i\.'('md tcchnolog) ir;vo!vcd" Vvould it be
possihle 'ir desirable to u';e a whc'rch \'';div'cl"' 11", (I,lt·d rm witllill thc pl'cscribcli urnc
Ir:mw arc automatically "dee111ed approved'''} WelherS, <lccorc!lng to the :;tat\ltc, '""hall be efl',;ctive
lor ,:I! "I..~rvice providers and products in that categor::- ~lild or all pro\l(kr~, ,/ '.;ervin:, and

ucl " Hc)\'; should ',.:rvicl; i1r'Y;'der and pr\llJuct cal\'gul'~':' be dctined" \~'ll1lt'WC helieve
w~ ,an develop policies and,landards for,ueh \\ ai \ ,,:1S i.111 a case-by -case has!s ;IS requests

filed '.Ii' \ve seek C(lnmlCnt (\1
'

\vhether there . .\ need !, r 'I'; tI' ,1dort,ub"lanli''L' slandards at
1t1," 'm, 10 g()V,~IT! 1lil' ',,\dIVi~'1 !i[,\hT','., Finally 'vc ",cd Hilmer' a:; t\l \\ hethel ',V": need 10 sl't
, ! ·illl"'; concerninp the .lnr;I'r;;n •."mtemplatcd )-.\ ih' itt!! 11'\ fOl \ !1I11!h'd Inne"

S{I Assuming an appropriate showing 11<1" heen lw { ommISSii1f' !~ illstructed Ii) acl
\vithlJ1 (}() days of the 11!][w of 1 waiver GDpJicatloll." lh~' ".iSI!.11E p1e'eclhm,I-_ ilS reflected in

.' 0 J ~.

cable teleVIsion rules Cor (;xampk. postula1t'2CJ-da) I'CT,;\d "(11' UPpi)',iUi.ll1S 'r ,,_~omm~.·nls tu
,I waner requcst after the date I.d' puhlic notice ,)1' its filing, Inllo\Ved b\, 1o day I'cply period,
ihls is it total of 30 days from puhlic notice of the filing datc ,d pubiic l1()tlCc' IS typically
<;('\leral days after filing, so tilt' comment period docs no: ,:1'.1')(' until 1111.11\.' than iO days from a
Wimer request's liling Ilmvcver. the statute require;.. that \vaiver requcsh direded 1\1 rules
Idopted to implemcllt this section be decided \vithin <)() Jay', of the filll1g of an application for
waner. We seek comment as \() what modifications, 11 any. '.0 IHlr existing waiver procedures'"
,He needed, For example, do \Ve need to shorten the til nl,', periods" Should we permit replies
as a matter of course')

----- ------

l' U,S.C ~549(c).

'We note, for example. that ~7(}.605{b) of our rules allows for a \\alVer of certain technical standards on "an
adequate showing, _ , which establishes that the public interest is benefited," This lets cable systems of specialized

design to operate, without prescribing any particular showing 47 C F R ~ 7(},605(b)

I '1" lise ~549(c),

I"' 47 C'.F.R. ~76.7_
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81. Section 629(e) provides that Commission regulation shall end: (1) when the relevant
the market for the multichannel video programming distributors is fully competitive; (2) when
the market for converter boxes, and interactive communications equipment. used in conjunction
with that service is hilly competitive; and en when elimination of the regulations would promote
competition and the public interest'): '

82. In order to avOl..! unnecessary regulation, we helie'll' this provision should be read as

llexihiy ,is possihle. Ihu" umsistcm with the requirement that regulation only be eliminated
~vhcn:: to do so \VOLdJ prullhlk' cOlJlpelition dnd the pJhl!( interest, lAC would propose to consider
rek"anl SUbIT1arkl:''', bOih g:.'o:.!raplm: and product. rn Jdcnnll1ing the presence ofcompetitlon and

regulation \ 1m..: \1 iX'innh'n-:c h..:gu!alj .. ll1 J,;()!Jingly \\e seek specifiC comment (\r'.

,\I1;jl marb':b. sue\; ::,\ Illr ',\Clmple tht' DHS nlarh'L "',('1i1d qualify I(Jr :>uch treatment and what
should he ,,:n,plo'lc\ 11 ,.'\uluatinF ! JI1LI\lh,_,! tlElrkcts lor the purpose of sunsetlm~:

IV, CONCLliSION

S3. \\ie bclie\ l~ l1nl our responsibilities tu IInpkrncnl SectIon ()29 incorporate several
Il1teldcpcl1cknt puhlii. in1er,,'~,( goals, First m~lximi/Cltinn ,\t' \~onSlllner choil:c and flexibilit)
resulting from the (Urnpdl[i\l' a\'ailabiii(~ \It cquipnlcnl \.; rreviously noted. d prime goal
lile 199(1 Act is that "c(1)surners arc n \) I'meed ,,< jHlIchase Ill' lease d speeitic, propnetar;
\,Oll'- \.Ttcr box. interactl v'..: ik\ icc, ur (Jthel equlpmcl1l ri'CllH the cable svstem 01 network
(lpc'atm,'')! ;\ second gual is the stmiubtiull :mu pnlllloion of equipment innovation. with the
,,'xfh'ctation that thIS \\il\ r',,:su!t ultHnatc\~ 111 lo\\u UI->\':, to be borne by consumel~'. Third.
Inin:rnizing government!! intrusion in I.he \..:quipmenr. .k-sign and lllstallation process to [he extent
!caslbk Fourth, assuring adequate protection of opel'.ltur:· networks from harm from any device
used hy consumers. ,\..; stah:d in the House Rt.:port 'ldcuHmnunications system operators have
a valid interest. whIch the ( nmmission should continue protect. in system or signal security
and m preventing thelt or senlcc"'" In addltlOn, (hI' ('unference Committee Report states that
'I tjhe conferees intend that the Commissiun avoid actions \vhich could have the effect of freezing
(II' chi !ling the dcn:lopment or new technologies anJ sL"vices. ,,'JI; In submitting comments in
n:sponse to this NOlice, partiL's are advised 10 hearhesl' goals in mll1d, to explain how their
proposals would further these goals.

, 47 USC ~549(e)

., Jd

" 11. R. Rep No, 104-204. I04th Cong" 1st Sess. 112 (1995)

." S Conf. Rep 104-230. \04th Cong.. 2d Sess. \81 (1996)
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84. We helieve as well that Section (,29 is a pro-competitive section of the' 19()h\c l

which furthers the goal of Section~)7 Ill' Ilk i9\lh\cL \vhich seeks to I:'limmak "market '('ntl\
harriers for entrepreneurs and other- ';mall businl~SSl'S ill the pr(\\ ision and o\vnershifl ,,'
tek'-Ilmmunication:, ser\'ices and information;enICl',:" or in the prOVISlon of parts orscn l'.', [I

providers of telecommunications services.md informat\J\l1 ';enices."'I' \\ie belle'c tlla
implementatIOn of Scctio!1 h29 will ha\'t' tlK' posi.li\l' le'sult >,,!, 'pening lip tll :;mall '.:ntiti·;·'. 11li.
market to supply navigation ekviccs direclly '( \llVPD suhscnhers In addililln. small b:,rmlcssc>
will haH.' the opportlll1lty to hecome the manuLlctllrcrs 01 na\ igmion dC\'ICt,:'s. In '-'uhnl!uiIL
comments in respons,' to this Nolicc. partiesw: ~Ii,hlsed to hear thc goal of Seclion 2';'" ill mill(;
and to explain how their proposals \vutlld further !hlS goal. W" :..'l1couragc cOll1l11enters l' i sug;;c'i
ways in which any perceived hurden upon small l~n1ities could he i11ltigated

V. ADMINISTRATIVE MATTERS

85 Authoritv.rhis :Volice oj Proposed Rulemaking IS issued pursuant to authorit\
contained in ~~4( i). 4(j). .103( rL and 629 of the Communications Act of 19.~4. as amended.

86. Er parle Rules -- Non-Reslricied Proceeding rhis is a non-restricted notice and
comment rulemaking proceeding. !'X pane presentations are permitted. except during 11k
Sunshine Agenda period. provided that they arc discll1sed a~; provided in the CommissIon' S rule:,
,I..,'ee generallv 47 C F.R. ~~ 1 1202. 1.1203. and 1206(a).

87 ('ommen! Inj'ormotion. Pursuant to applicable procedures set l'orth in ~~ 1415 and
1.419 of the Commission's Rules, 47 ( .F.R. ~,~: 1 415 IA 19. interested parties may file conllnenb
on or before May 16, 1997 and reply comments on or heron: June 16. [997 All relevant and
timely comments \vill be considered by the Commission before final action is taken in thi~

proceeding To file formally In this proceeding. parties must file an original and four WplCS o!

all comments. repl: comments. and supporti ng comments. Parties are also asked to suhnutl!
possible. dran rules that retlect their positipns. [f you want each Commissioner to reCCIV,-, .
personal copy of your comments. you must file an original and eleven copie.';, Comments and
reply comments should be sent to the ()fticc of the Secretar;.. Federal Communication
Commission. 1919 M Street, N.W .. Washington. D.C 20554. with a copy 10 Barrett I.. Brick ot
the Cable Services Bureau. 2033 M Street N. \V Room 70:Ht \Vashington, D.C. 20554. Partlc~

should also 11 Ie one copy of any document~; ti led III this docket with thc CommissIon' S COP)
contractor. International Transcription Sel\lces. Inc .. 2100 M Street N.W.. SUite 140
Washington. D.C. 20037. Comments and reply l'()mments will be available for public inspection
during regular business hours in the FCC Reference Center (Room 23(l) of the Federal
Communications Cnmmission. 1919 1\1 Street N. \V .. Washington. D. C. 205'\4,

88. Parties are also asked to submit comments and reply comments on diskette. where
possible. Such diskette suhmissions would he in addition to and not a suhstitute for the formal

47 US.C §257(al
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filing requirements addressed above. Parties submitting diskettes should submit them to Barrett
L Brick of the Cable Services Bureau, 2033 M Street N.W., Room 703B, Washington, D.C.
20554. Such a submission should be on a 3.5 inch diskette formatted in an IBM compatible form
using MS DOS 5.0 and WordPerfect 5.1 software The diskette should be submitted in "read
only" mode. The diskette should be clearly labelled with the party's name. proceeding, type of
pleading (comments or reply comments), and date PI' submission. The diskette should be
accompanied by a cover letter.

89. ReRulator:v Flexihility Acl. As ~equired by ~603 of the Regulatory Flexibility Act, the
FCC has prepared an Initial Regulatory Flexibility Analysis [IRFA J of the expected impact of
~629 on small entities. The IRFA is set forth in Appendix A. Written public comments are
requested on the IRFA. f'hese comments must be filed in accordance with the same filing
deadlines as comments on the rest of the Notice. hut they must have a separate and distinct
heading designating them as responses to the regulator: flexibility analysis. The Secretary shall
cause a copy of the i\/oliCi.', including the IRFA .. tu hl~ sent to the Chief Counsel for Advocacy
o! the Small Business Administration in accordance \\ ith ~603(a) nf the Regulatory Flexibility
Act. 9X

FEDERAL COMMIINICATIONS COMMISSION

IJL~.~
William F. Caton
Acting Secretary

,,~ Pub. L. No. 96-3:;4. 94 Stat. 1164. :'i US.C ~~6()1 e/ S<"l (1981)
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:\s required by Section 60~ or the Regulator:' Flexihllitv ,\ct ("RFA"),I the Commission
has prepared the following lmtial Regulatory Flexihilit\ Analysis ("IRF'\ ") of the expected

',lgnific:rlt economic impact on.mall entities hy the polICies Jlld rules proposed in this .\n/iC!'
,fl'roj1o,\ed Ru/emakin,\; Written puhlic comments are requested nn the IRFA rllese comments

Irlust he ided in aecordLlnce \\lth the same tiling deadlines as comments on the rest of the ,\'otiC('
hut lhC\ must he have a separak :md distlllct heading desiFnating them as resr\llbes to the IRF ;\,

(,ecretary shall send a copy ;If this Notic,' to he sent 1 (hier CliUllS~': 1;11 :\dVOCI':y 0('

!)(' :-;mail Business Administraliilll ("SB!\") in accnrdmlc' \\llh :; l S ( hO;la.

Seed for and Oh;eOil'es 0/ /171' Proposed Rules The! 9()6 Act requires the Commission to
promulgate rules designed to promote the commercial d\ailahilil\ of navigation devices, The
"mnmlssion is issuing this \'otice to seek com111t'n1 on "he proposed rules intended to implement
!11I; PH)\ ision of the 1<J96 I\Cl. and to provide d record j'l1 Commission decision on issues
,liscussel! In the Notice

/('>,,01 Basis. Authorit:i fpr this proposed rulemak1ng s contained in Sections 4(1) 4(j).
~O;i I'. ,md 629 of the Communications Act of' i 9H :ls.unended. 47 I SC ~~ 154(i). 154(j),
~II\( ).md ~~104 and qq tll'the rclcco\limunication~\\.11)1 1()96. Puh l. 104-104,111) Stat.
:~" I' ! Ol)I)I,

f)cscriprion und h/;m(1Jc of Smull En/llil" rn Which l!le /'roplised Rlllcs Wi//lpply
ImpIeITI\.~ntationor Sectio\lj04 \vill have the positivc n'sult \'1" opening up to small entitles the
market 10 supply navigation de\iccs directly to I.:ahle and other :,uhscrihcrs In addition. small
llllSll1eS-;Cs wil! have the opportunity to hecome the manuf3cturers or na\igation deVices. While
am policies or rules ,lvvdoped III this proceeding could flav,.' all impact 1m small husinesses that
11l;Hlufacture. distrihute, (If usc converter boxes. interacti\c C\l111mltnicatil)J1s \.:quipment. and other

equipment used by consumers to access multichannel Video programming and other services
111Tered mCl' multichamwl videl) programming systems. this proceeding seeks comment on how

thiS bunkn, if any, could be mitigated for small entitie~

Ihe Regulatory Flexibility Act defines the term "small entity" as having the same meaning
as the terms "small business." "small organization." and "small husiness concern" under Section
, or thl: Small Business Act.' \ small concern is one which: I J) is Jl1dependently owned and
operated: (2) is not dominant in its lield of operatitln, and I)) satisfies an; additional criteria

L~;tahlished by the SRA

, .~ usc. §603. The RFA has been amended by the Contract With America Advancement Act of 1996. Pub.
t Nn. 104-121, 110 Stat R47 (1996)("CWAAA"). Title II of the CWAAA is the "Small Business Regulator)
hl!orCClllent Fairness Act of 1996" ("SBREFA"l, codified at :' I SC ~601 cl scq

:' tJSc §601(3) (/9801
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Small ,\//VPD.,· SB;\ has developed a definition of small entity for cablc and other pay
lekvision services, which includes all such companil:s generating less than $11 million in revenue
annually This definition includes cahle systems 'lper:Jtors, closed CIrcuit television services.
direct broadcast satellite services, multipoint distrihutlon systems. satellite master antenna systems
<ll,d subscription ie'!evisioll services. According t, the Census Bureau, there were 1.323 such
cable and other P3) television services generating 1.:';s ;han $11 million in revenue that were 1Il

nperation for at least 'Wl: vl.'ar at the end of !99'

('uhle Srslclns The Commission has developed Its own definition of a small cable system
operator for the purpose~ of rate regulation. Under the Commission's rules. a "small cable
c\lmpany." is one serving fewer than 400.000 subsuiht:r~; nationwide4 Based on our most recent
information. \ve estimak that there wen~ 1.41,(j ,:ank op~rators that qualified as small cable
s\stem operators at the end of 1(9).' Since then. some "I' those companies may have grmvn to
Sl'rve over 400JlOO sunscribers. :md others may h:y/c heen involved in transactions that caused
them to be combined \\ith other cahle operators ('iln~cquently, we estimate that there are fewer
than 1.439 small entity ,an!e system operators thltl\ he affected hv the deCIsions and rules
proposed in this NotlCC.

[he Communications Act also contains a definition nf a small cable system operator, which
IS "a cable operator that. directly or through an aflilwtc. serves in the aggregate fewer than 1%
d' all subscribers in the I 'nited Stat~s and is not affilial~d with an) entity or entities whose gross

,mnua! r~venues in the aggregate exceed $250.000.000 ,,' ['he (o(m11lssion has determined that
ihere are h 1.700.()()j) sunscribers 111 tIll' I nited ''';Iall>, I'hlTelorc. we found that an operator
;erving fe,vcr than 61 7 1100 subscrihers shall be\.'d\ small operator. if its annual revenues.
when combined \\ith the total annual revenues ot :dl :f Ih artiliates, do not exceed $250 million
111 the aggregate. Based on <lVailable data, we lind lhal the number of cable operators serving
617,000 subscribers (lr less totals 1.45() s /\lthougJ it seems certain that some of these cable
system operators are affiliated with entities who;;c bross annual revenues exceed $250.000.000.
\Ve are unable rll thi;; tlll1e to estimate With greate" 'lr', \'ision the numher (If cable system operators

-----,------------

. u.s Census Bureau. 1992 Economic Censlls. \C)97 Cen',lIs oJ Transportation, Communications and Utilities

at Firm Size 1- 123

, 47 C.r.R ~76.9() \ (e) The Commission developed thIS definition hased on its determinations that a small
cable system operator is one with annual revenues of $100 million or less Implemenlation of Sections ofthe J992
Cuhfe Ad Hule Regulul [(In Sixth Report and Order and Flnenth Order on Reconsideration, 10 FCC Rcd 7393
( 19(5)

Paul Kagan Associates. Inc .. CubIc TV Inveslor, f'eh~9, 1996 (based on figures for Dec. 30, t9(5)

c, 47 USC :~543(m)(2)

47 CFR.~76140J(hl

, Paul Kagan ASSOCiates. Inc.. Cah/e TV Investor. Feb 29. 1996 (based on figures for Dec. 30. 19(5).
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that would qualify as small cable operators under the definition in the Communications Act.

MMDS: The Commission retined the definition of "small entity" for the auction of MMDS
as an entity that together with its affiliates has average gross annual revenues that are not more
than $40 million for the preceding three calendar years.l) This definition of a small entity in the
context of the Commission's Re/JOrt and Order concerning MMDS auctions that has oeen
approved oy the SBi\. III

The Commission completed its MMDS auction in March 1996 for authorizations in 491
hasic trading areas ("13T·\s"). Of 67 winning bidders. 61 4ualitied as small entities. Five bidders
mdicated that they were minority-owned and four \vinners indicated that they were women-owned
ousinesses. MMDS is an especially competitive service. with approximately 1ST, previously
authorized and proposed MMDS facilities. Information available to us indicates that no MDS
facility generates revenue in excess of $11 million annually. We tentatively conclude that for
purposes of this IRFA. there are approximately \6~4 small MMDS providers as defined oy the
SBA and the Commission's auction rules.

ITFS: There are presently 2032 ITFS licensees All but one hundred of these licenses arc
held by educational institutions. Educational institutions are included in the definition of a small
business. II However. we do not collect annual revenue data for ITFS licensees and are not able
1.0 ascertain how many of the 100 non-educational licensees would oe categorized as small under
the SRA definition rhus. we tentatively conclude that at least 19~2 licensees are small
husinesses.

DBS': As of December 1996, there were eight DRS licensees. However, the Commission
does not collect annual revenue data for DRS and. theref(xe, is unable to ascertain the number
of small DBS licensees that could be impacted hy these proposed rules. Although DBS service
requires a great investment of capital for operation, we acknowledge that there are several nev"
entrants in this field that may not yet have generated $1 1 million in annual receipts. and therc/,)fe
may be categorized as a small business. i I' independently owned and operated.

n,,'D: The market fllr HSD service is difficult 10 quantify Indeed. the service itself hears
little resemblance to other MVPDs. HSD owners have access to more than :265 channels of

47 CF.R Q21961 (b)( I )

.....ee Amendment oj1'arts 21 and 7-1 oj the ('ommissio/l s Rules rllith Regard to Filing 1'rocedures 1/1 the
lhitipuint Dlstnhutiun.)'eITICe and in the Instructional TehTlswn Flxcd SCITICC und Implementatio/l o/Section309(t!
0/ the ('ommul1lcatwns ,.let ('ompetitive Bidding, MM Dockel No 94-31 and PP Docket No. 91,-253. Report and

Order. 10 FCC Rcd 95X9 ( 19(5)

II SBREFA also applies to nonprotit organiz:ations and >,'.overnmental organizations such as cities. coullties.

lowns. townshIps. villages. school disl.ncts. or speeial di'itrich. With populations or less than 'O.GOO "lS (.
~60 1(5)
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programming placed on C-band satellites by programmers for receipt and distribution by MVPDs.
of vvhich 115 channels are scrambled and approximately 150 are unscrambled. 12 liSD owners
can watch unscrambled channels without paying a subscription fee. To receive scrambled
d1annels. however. an HS!) owner must purchase an integrated receiver-decoder from an

'~4uipment dealer and pay a subscription fee to an J-lSJ) programming packager. Thus. HSD users
nclude: (I) vie\vcrs vvho ,-;ubscribe to a packaged rrogramming service. which alfords them
Il'Cl~SS to most of the :.;ame programming provided 1:) subscril)ers of other l'v1VPDs; (2) viewers
'"vho reU'I\'C only non-sub<.;cription programming a11d i l) view,.::rs who receive satellite
programming. serVIces illegally \vithout ;;;ubscnhmg Because scrambled package" uf
programming arc :no.;[ sp.:cdicalh inknded jill· rct:nl,msumers. these are the :>ervices most
1'.... k"ant 10 lhi~; dl;\.·us~ion

Accor<hl1j!. 10 lhe nw': recently available in!()'mallOI1. there arc approximately }O program
pa,'kagers nmio!1vvidc :.,ffcring packages of scwmhkLi programming to retail consumers. 1-\ These
rll)grarrl packagt'rs pwvide subscriptions to appnl'\]matl'h L3 14900 suhscribers nationwide ,
{!iIS is an an'rage n [' ahoul 77,1 (," :~uhscribcrs rer !'Ingram packager rhis IS "ubstantiallv
sInaller than Ihe 400,l)()O suhscribers used in lhe 'ummi.\SlOn' dcfinitjpn of a small MSU.
I iJrthermorc fwcausc thiS an average 1\ :s likely \11<11 some pmgram packagers rmh he

thSlantialiv srn:.dJc! \\ ',' '-;eek eomnlcnt \)11 thl'sC lel'i'atill,' conclu-':IOlb

,\'HA'Il" InduSlf\ sources estimate lhatJppmXllllately ';;~:O(l SM ..'\ TV operators were
providing senlCC a~, of Decemher ]qq" . Other (stimdle~, ll1dicale that SMATV operators serve
,lpl"'roxnnateh I.n" mJllion residentIal suhscnhu\:\ (If S\.~ptemher 1996 1

" The ten largest
SMA IV operators together pass Xl :,>,7..1-0 unih Ii 'vvc assume lhal these SMATV operator~

>,en'e 5()~fO of the units passed. the ten largest S\-li\ IV operators serve approximately 4(Y~·() of
the total number of SMAlV subscriher~; Becaus,.: tl1\.'SC operators are not rate regulated, they are
110t required to file financial data with the CommiSSI'ln Furthermore. we arc not aware of any

privately puhlished fInancial inl()fl11ation reganhtll:! lhese operators. Based on the estimated
number of operators and the estimated numher 1)1 units served by the largest ten SMATVs, we
tentatively concluck Ihal a substantial numher of "'\lATV operators qualify as small entities

12 Reporl In CS Docket l'Vo 96- 133 (" 199f5 ( 'ompet ilion Rcr)l)rl"). FCC 96-496 at '\149 (released January 2, 1(97).

11 Id

14 IJ

l' 1<1

ii, 1996 ('ompel it ion Report at '\!81 .

Id

" Id

4\
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U'vIDS: Unlike the above pay television "ef\lCCS. LMUS technology and spectrum
allocation will allow licensees to provide vvirdes~ telephony. da1a and/or video ',ervicc;\
[ t\1DS provider is not limited in the numh\~r of potentIal applicati\111s that \vill be _Ivailable rill

this service. Therefnre. the definition of a small! '·1DS entit" md\ he ,1pplic;lhk to both earle
and other pay television (SIC 4841) andior caJitl\c1erhone communicati"lls (()lllOanies SIC'
4X 1::'). i\ small radiotelephone entity is one \Viih :,5(1) crnploycc; or k~',. I' Il00vcvcr. for rhe
purposes of thl~Voli(c. \Xc Illclude onl\ an estim,Jc "I' [ MDS \Iti-·O S('I\I('(' pril', iciers

LMDS is a service that IS expected to he auc1Jllllnl h\ the ITC in 1q07 lhe \ast majority
or LMDS cnt1ties providing video dislrihutlon I,ull Ill' small \l\lsinesse, under the SIt\ 's
definition of cable and pay television (SI<' 4841 '. !!\I\\eWL in 1Ill' Third \PR\!. we proposed
,,~ define a sm3l1 LMDS provider as an -:ntity [hal. together \Vl1h al'tiliates Jnd attributable
111vestors. has average gross revenues Illl the three preceding calendar vcars of kss 1han '1)i\.()

million'" We have not vet received approval hy the '-.:B.\ for thi" dctinitic'n

There is only one company, CeHularVislon. !hat 15 currently rroviding LMDS Video
services. Although the Commission dncs not (,j leer data on ;mnua! receipts. we assume that
CellularVisioll 1S '.l small husiness under both thc-';B\ !ktil1ltion and our pmposed auction rules
'oJ,,'e tentatively conclude that a majority Ill' the p'ltenrial 1MD~ licensec:- will he ,-:mall entities.
,Js that term 1S defined h; the SBi\ and lhe (\lrrmi';·j()!1 '; proposed detinitinn

()V\' rhe (\lmmission has certified four ('r~'n \ ideo system (OVS) operators. Because
thc'< service,", have been introduced '-:0 recentl.. financial information regarding them Ie: not
available T\vo of lhe four OVS licensees. Hell .\tbntie and Metropolitan Fiber Sy'-:tems.
however. have sufficient revenues so that the' do not qualify as small business entities.
Accordingl:-. wc' tentatively conclude Ihal at m()~tl '\0 ()VS licensees quulifv as small husiness
concerns.

Small Alanll!oc!lIrcrs: The SBA has develored detinitions ofsmall L~ntity for manufacturers
of household audio and video equipment (SIC :'6:' \) and for radio and television broadcastmg
and communications equipment (SIC 36(3) in each case .. the definition includes all such
companies "-'mploying 7':;0 or fewer employees

Electronic Equipment LHanu!clcturers: The ('ommission has not developed a definition of
small entities applicable to manufacturers of electronic equipment. Therefore. '>ve will utilize the
SBA definition of t11anut~lCturers of Radio and Ti.:'levision Broadcasting and Communications

13 CF R. ~121201

,\I In Ihe Matter ol Rulemaking 10 Amend ParIs r. :; :; /, and 25 ollh,' ('ommlssions Rules 10 Redesignate Ihe
:~ 5-295 (if{:: Frequenn' Band. 10 Reallocale Ihe 29 5-3() (I (if{:: FreL(ucnCl' Band 10 blah/ish Rules and PoliCies
fi)r Local A4u/opoinl Dislnhulion Service (md/ilr Fixed Salellt!e SerVices and Suile /2 Group ['elition/iil' fJioneer.1
Preference ("Third'VPRM"), CC Docket No 92-297.11 FCC Rcd 53 (19c)"). at ~188
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Equipment.'! According to the SBA' s regulation:" a rv equipment manufacturer must have 750
or fewer employees in order to qualify as d,;mall business concernY Census Bureau data
indicates that there are 8:;8 l' S, lirms that manut~lcture radio and television broadcasting and
commuDlcations eqlllpmcnt. and that 77X oj th,-~se firms have fewn than 7S0 employees and
','\fould be c[;'lssified as small entities' 1'he ( cnsus Bureau categury is very broad, and specific
fIgures arc not available as to ho\', many of these finns are exclusive manuf~lCturersof television
equipment or hO\\ many are independentl: "\".fled and oper:llcd, We conclude that there an
approximatelv 778 small manufacturers of radlc and television ~~quipmcnt.

Electronic l1ousehold/( 'onsumer F(Juipmenl, The ('ommlssion has not developed a definition
of small entities applicable to manut~lcturers \If electronic equipment used by consumers, as
compared to industrial use by television licensees and related husinesses.. Therefore. \\ie will
utilize the SB.\ definition applicable tn manufacturers df Household Audio and Visual
Equipment. According to the SBA'~ regulations. a household audio and visual equipment
manufacturer must have 750 or fewer employees 111 order to qualit) as a small business concern 4

Census Bureau data indicates that there are +1 0 i. 1. S firms thal manufacture radio and television
broadcastmg and communications eqUIpment and that ]86 \)1' these firms have fewer than 5(1)
employees and would he classified as small entitie:;' The remaining 24 firms have SO() or more
employees, hCHVC'-et, "vt' arc unable to dctcrnllne how man) dl" those have fewer than 7"'0
employees and therefore. also qualify as small l:ntities under the SBA definition. Furthermore,
the Census F3ureau category IS very hroad, and specific figures arc not available as to how many
of these firms arc c'xc1usive manut~lcturel~)( It'kvision eqUIpment for consumers or how man>
arc mdcpendcnlly owned and operated WI' mclude that there arc appro!(lmatclv'\86 .;matl
manul~lCturers of relevision cquil1lnenl [ilt l!l"liJnCf/holl"dwld use

( ·ompu!crllanu!aclurcr\. The COmml'lSIOI1 has not developed a definition of small entities
applicable to computer manufacturers. Therefore \Vi: will utilize the SBA dc1inition of Electrome
Computers. Al.~cording to SBA regulations a (,1n1puter manufacturer must have 1,000 or fewer
employees IlllmlC'r to qualif\ as;1 small enll1\ (',~nsus Bureau data indicates that there are 71ft

This category excludes establishments primar'ily engaged Il1 the manufacturing of household audio and visual
equipment which is \ategorized as SIC;6~ 1<';1'1' lIl/i'li for SIC 36~ 1 data,

-- i.> l.F R ~ L' I 201, (SIC I Codc;(j6;

n US, Dept. of Commerce, 1992 Census of Transportation, Communications and Utilities, Table ID, (issl'ed
May 1995), SIC category 3663

14 13 C.FR ~12120L (SIC\ Code 3651

." U.S. Small Husiness Administration 1995 Economic Census Industry and Enterprise Report, Table 3, SIC
Code 3651, (Bureau of the Census data adapted by the Office of Advocacy of the U,S. Small Busmess
Administration)

'I' 13 CFR ~1~1201, (SIC) Code ,571
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firms that manufacture electronic computers and of those. 659 have fewer than 500 employees
and qualify as small entitiesn The remaining 57 firms have 500 or more employees: hO\\/ever.
we are unable to determine ho\\/ many of those have fe\v/:r fhan 1,000 employees and therefore
also qualify as small entities under the SBA definition We conclude that there arc approxImately
(;;;(1 small computer manuiacturers.

.'-mall Retailers The ('ommission ha:, nnt developed a dctinitlOn of small entItles
applicahle to navigatJOn retail devices Therefore. \Vi.' win n!di/.e the SBA definition. The J992
IlJrcau (,1' the Census data lIlcbcatcs. there \v(:r'e 966\ I S firms Chlssili,:d as Radio TV &
k'crr, -nic "tores (SIC S'7~ I). ,md that 9.385 nl these tinns ',ad 1\i4 999 million or less In annual

"", and ClA71 nf these linn:; had $7 4C'i9 miliion or ks~ In annual receipt>,; (onsequently
icntativcly l:om:lude thaI there are approximatv i , '}J',·63·:mall 1:'11111;eo: that produce and

le,trihutc radio, te!~~\ision and ckctrol1lC ston's that :1\ be af!cct~~d 1)\ the dCC1Siut!s :I.nd rule';
p, Xi( ,sed in 1hi~,N(1ticc

Reporting, f<ecordkeerJifH!. und (hher ( '(Imp/lane,' I?c!!uircmcnf.\ I he proposed aClInns may
1\:qUlIL' MVPDs to obtam security modules Illl sail' (I) c,u bscri her:, lhey may als,., prohibit
\lVPD" from prm'lding ('PI' which i:: no! .,,·ommcrc,alh ~l\ailabk 1n addition, the proposed
:h.'Unns may require VPI)" 10 make :l\;ldahic '.i' c,'nsurners haslc ll'chmcal information
u\l1cernmg the netvvork t(1 which a navigatIon device IS II' ')e attached (raragraph ~6) This latter
l',[(ji'llsaL Ii" adopted, would no! necessltate anv i;ddil" I lla 'I professional. cn!!ineering, or customer
'<'n i(X~ skills heyond tho~',cdrcady ulJlll:ed II! th,: "runat course pi IlusJnes', hv ivlVPU>;\ny

In the 1\1VPD \vould bl' iUSlifil~d hv 1rw ..:\,mrW·I~\\' ht'neiits: MVPD" and l'on,umcrs \\ili
hendit from an 11lcreased, more I11l1ovativc, ill.hi mort :.0f1\lW1Hl\c,· market !pr l1(tVI\2.atIPIl dCYtCl?S

\\'c seck comment on thj~.

Any ,\'jgnificanf Allernalives Minimi2/ng fhe Ill1l'w r ()n ,",'mall EnTiTlcs ('onsisTenT WiTh the
)'{ated Ohjectives \Vc helleve 1.hat our proposals will have Ihe positive result of opening up to
small entities the market to supply navigation dev1ces dlrec1.1y to cable and other subscribers (see

discussion at paragraph X4) In addition. small busmeS',l?S will have the opportunity to become
thl~ manufacturers of navigation devices. \see discu~SI()n at paragraph 84) While small businesses
would experience costs associated with maintaining tor sale navigation devices. should we adopt
rules that would require such. we believe such r.usinesses are capable of doing so. Should

~7 U.S. Small Business Administration 1995 Economic Census Industry and Enterprise Report, Table}, SIC
\ode}571. (Bureau of the Census data adapted by th\? Office of Advocacy of the U.S. Small Business
Administration)

:, U.S. Small Business Administration 1992 Economic Census Industry and Enterprise Report, Table 2D, SIC
7812, (Bureau of the Census data adapted by the Otlice of Advocacy of the U.S. Small Business
Administration)(SBA 1992 Census Report). The Census data does not include a category for $6.5 million therefore,
we have reported the closest Increment below and above the $6,5 million threshold There is a difference of 88 firms
between the $4,999 and $7499 million annual receipt categories It is possible that these 88 firms could have annual
receipts of $6.5 million or less and therefore. would be classified as small husinesses.
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commenters disagree with this conclusion, we welcome comments suggesting ways in which any
perceived burden upon small entities coul? be mitigated.

Federal Rules Which Overlap, Duplicate or Conflict with Proposed Rules: None.
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APPENDIX B

SEC'. 629, COMPETITIVL i\VAIl,ABlLlTY OF \. ,\ Vl<iATION DEVICES.

FCC 97-53

(a) Commercial Consumer Availability of Equipment t'sed To Access Services Provided by
Multichannel Video Programming Distrihutors.--Tk Commission shall. in consultation \.vith
appropriate industry standard-setting organizations. 1dort rcgulations to assure the commercial
,lvailability, to consumers 01 multichannel video prngramming and other services ojfered over
multichannel video programming systems, of cone'rtcr hoxes, mteracti\!.: communications
cqUlpmenl, and other equipment used b) consumers l\l access multichannel "ieleo programmmg
,mel other services offered over multichannd video programming systems. from manufacturers.
retaIlers, and mher vendors not affiliated \\ith any multichannel Yldeo programming distribulm
'.uch regulations shall not prohibit any multichanne Video programrning distrihutor from als(\
,.df<;ring converter boxes. interactive commumcation, equipment, and other ,:quipmellt used b\
\'onsumers to access multichannel video programmmg and other services oflcred mel
illultichannel vide(J programming systems, to consumer,. ir the system operator' s (..~harges to
consumers for such devices and equipment arc sepJ.tarei stated and not subsidized by charges
tor Iny such service.

(h) Protection of System Security -- fhe Commission shall not prescrihe regulations under
suhsection (a) which \\!ouldieopardizl' security 01 lliultll'hanncl video programming and other
'ienlces offered over multichannel video programmill~ :,':;krns, or Impede' the legal rights 01' :t

prm rder of such services to prevent theft 'oj senicL'
iC) Waiver.--The Commission shall wane a rc:gulatip!l adopted under suhsection (a) for a

I1miled time on an appropriate showing hy a provider nl' multichannel video programming and
other services offered over multichannel viden programmmg systems, or an equipment provider,
lhat ·;uch waiver IS necessary to assist the developnwnt ()r mtroduction of a new or improved
multIchannel video programming or other service utTered ilvcr multichannel vldeo programming
sYstems, technology. or products. Upon an appropriate showing, the Commission shall grant any
"lIch vvaiver request \vithin 9() days of any applie<Jlion liled under this subsection. and such
v,aiver shall be effective for all service providers :md products in that category and for all
proViders of services and products.

(d) Avoidance of Redundant Regulations.--
(1) Commercial availability determinations. ·-Determinations made or regulations

prescribed hy the Commission with respect to commercial availahility to consumers of converter
hoxe<.;, interactive communications equipment, and other equipment used by consumers to access
multIchannel video programming and other sen ices offered over multichannel video
programming systems. before the date of enactment I.d· rhe Telecommulllcations Act of 1996
shall fulfill the requirements of this section.

(2) Regulations.--Nothing in this section affects section 64.702te) of the Commission's
regulations (47 C.F.R. 64.702(e)) or other Commission regulations governing interconnection and
competitive provision of customer premises equipment used in connection with hasic common
carrier communications services.

(e) Sunset.--The regulations adopted under this section shall cease to apply when the
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\ ilmmlSSlon determmes that--
I ) the market for the multichannel video programming distributors is fully competitive;
\:2 \ the market for COllverter boxes, and mteract! ve communicatlOns eqUIpment used in

:onJunctllln with that service IS tully competitive: and
(3) ehmmatlOl1 0\ the regulatIOns would promote competition and the public mterest.

(t) CommlSSlOI1 s Authonty.-··Nothmg in tlus sectIon shall be construed as expanding or
dIlllllng any aulhonty that the Comrmssion may have under law in effect hefort" the date of
~nuctment ot the lelecommumcatlOns Au 01 \ 996

,,;te. 633. UNAUTHORiZED RECEPTION ()F CABLE SERVICE.

(a)( I) No person shall intercept or receive or assist in intercepting or recelvmg any
.;ommUlucatlOns service offered over a cabie system, unkss specifically authorized to do so by
;1 cable operator or as may otherWise be specifically autnorized by law.

(2) For the purpose uf thiS section, the term "assist in interceptmg or receiving" shall
,ndude the manufacture or dlSlnlJutlon of cqlllpment mte:nded by the manufacturer or distributor

u<> the case may be) fo: unauthOrIzed rcceptlor o~ dll';' t:ommunicatlOns service offered over a
;ahlt" system m Violation d subparagraph \ Ii

~ )< t 'l' t

''';21._. 705. UNAUTHORIZED PUBLlCAl'lC)N OF COMMUNIC\.TIONS.

\a) * '" 'f * * No person not bemg entitled therdo shall receive or assist in receivmg
any mterstate or foreign communicatIOn by radio dnd use such communication (or
any information therem contmned) lor IllS own benefit or for the benefit ot another
not entitled thereto.

* * * * *

(e) *" * * '1' *
(4) Any person who manufactures, assembles, modifies, imports, exports, sells or

distributes any electronic, mechanicaL or other deVice or equipment, knowing or having reason
to know that the device or equipment is primarily of assistance in the unauthorized decryption
of satellite cable programming, or is intended for any other activity prohibited by subsection (a)
of this section, shall be fined not more than $500,000 for each violation, or imprisoned for not
more than 5 years for each violation, or both. For purposes of all penalties and remedies
established for violations of this paragraph, the prohibited activity established herein as it appli~s

to each such device shall be deemed a separate violation.

* * * * *
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