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Common Carrier Bureau Contacts

Name Title Phone Facsimile E-Mail

Marian Gordon Federal Official of NANC 202-418-2337 202-418-2345 mgordon@fcc.goY
Special Counsel, Network Services Diy.

Mary De Luca Alternate Federal Official of the NANC 202-418-2334 202-418-2345 mdeluca@fcc.goY
Senior Engineer, Network Services Div.





F"EoERAL. COMMUNICATIONS COMMISSION

WASHINGTON

April 29, 1988

Richard E. wiley, Esq.
Chairman, Advisory Committee on

Advanced Television Service
Wiley, Rein' Fielding
1776 K Street, Northwest
Washington, D.C. 20006

Dea r Chairman Wiley:

The Office of General Counsel of the Federal Communications
Commission and the Office of Legal Counsel of the Department of
Justice have reviewed the Charter of the Advisory Co~ttee on
Advanced Television Service under applicable laws and regulations.
As a result of that review, I will recommend that the Commission
make certain amendments to the Charter. This letter sets forth
the understanding of our Office of General Counsel on how the
Advisory Committee should operat~ under the amended Charter.

To avoid any possibility that you or other members of the Advisory
Commi t t ee would be considered "special government employees,"
subject to the financial disclosure requirements of /g c.s.c.
S 208 and possibly the limits of 47 U.S.C. 55 203, 205 and 207,
all Committee participants must continue to serve as
representatives of identifiable groups or organizations with an
interest in the Advanced Television service proceeding. I will
recommend that the Charter be amended to identify generally the
interests that should be and are represented on the Committee. We
have also separately identified the group or organization each
current member represents. You are representing the law firm of
Wiley, Rein' Fielding and the communications bar. Both the firm
and the communications bar generally have legitimate interests in
the issues involved in the Advanced Television service proceeding,
partiCUlarly those issues raising matters of procedural efficiency
and fairness. Accordingly, you may continue in your tmportant
task of advising the Commission on Advanced Television matters
with the assurance that you are not considered to be a "special"
or regular government employee and are not subject to the
restrictions set forth in 18 D.S.C. 55 203, 205 or 207-208.

,
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Patrick

To further avoid the possibility that you, as Chairman of the
Committee, might be considered a "special government employee,"
and to permit the Committee to use private funds, I will recommend
an amendment to the Charter to delete the obligation of the
Committee Chairman to take "guidance, advice and instructions"
from the Chairman of the Commission. I am making this
recommendation to the Commission so that there will be no doubt
that the Committee functions independently and is not subject to
the control of myself, the Commission or any of Commission's
employees working with the Committee and its various
subcommittees. Of course, I will be in regular communication with
you concerning the Committee's activities, and the Commission will
continue to perform the functions required of it by the Federal
AdVisory Committee Act, 5 D.S.C. App. 51!! seq. and the Act's
implementing regulations, 41 C.F.R. Subpart 101-6.10. 7

Individual Committee members may utilize their own financial
resources to carry out their individual tasks undertaken for the
benefit of the Committee. Bowever, it is our understanding that,
to equitably distribute the costs of the Committee's activities
among its members, you are exploring the use of a formal Commdt~ee

fund, created from the private contributions of its members, which
would be utilized to pay for certain fact finding and other
ope rat ions of the Commi t tee. --:0 assist you in this regard, we
have enclosed a copy of FCCINST 1126.lA dealing with Federal
Advisory Committees. Paragraphs 11 and 12 provide guidance on the
procedures that must be followed in connection with the private
funding of such commdttees. By whichever means the Committee
elects to underwrite its activities, care should be taken to
prevent such expenditures from adversely affecting the
representative balance of the Committee and to assure that it is
not thereby "inappropriately influenced by ••• any special
interest." S U.S.C. App. 55 5(b)(2) and (3) and S(c).

We are confident that, operating as described above and under
your chairmanship, the Advisory Committee on Advanced Television
Service will provide valuable comments to the Commission on this
matter, and we look forward to receiving the recommendations of
the Committee.

Sincerely,

L~~.
Chairman

Enclosure
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FEOERAL. COMMUNICATIONS COMMISSION

WASHINGTON

October 3, 1995

Philip L. Verveer. Esquire
Chair. Public Safety Wireless

Advisory Committee
Willkie Farr & Gallagher
1155 21st Street, N.W.
Washington, D.C. 20036

Dear Mr. Verveer:

One of the administrative responsibilities relating to an advisory committee is that it is
often necessary to determine whether a participant is a "special government employee." This
determination is necessary because a special government employee, like a regular government
employee. can be subject to the financial disclosure requirements of 18 U.S.C. § 208 and 47
U.S.c. § 154(b), as well as the conflict of iftterest limitations imposed by 41 U.S.c. §§ 203.
205 and 201.

This letter is (0 advise you that in your capacity as chair of the Public Safety Wireless
Advisory Committee. neither the Commission nor the National Telecommunications and
Information Administration considers you, or any other member of the Committee, to be a
special government employee. This determination is premised on several factors.
Specifically. no committee member bas been authorized to act as a spokesperson for the
Commission or the National Telecommunications and Information Administration (NTIA), nor
retained by either agency to provide independent advice based on their individual
qualifications. Moreover, consistent with established policies, all Committee participants will
continue to serve as representatives of identifiable groups or organizations with an interest in
public safety issues.

In most instances. advisory committee members represent the organization the
individual is affiliated with. This includes those members of the committee who arc
government officials representing their agency. and are either a regular federal government
employee or an employee of a state, county or municipal government. In other cases, the
committee member represents either himself. or his fmn or other business entity. that has an
interest in the subject matter of the advisory committee. Participants tbat represent an
identifiable group or organization with an interest in the subject matter under consideration
are not considered special government employees.

[n your case, you are representing the communications bar. The communications bar
has a legitimate interest in ensuring that public safety wireless communications operate in an
environment that recognizes and meets the crucial needs of the public safety community while
maximizing as well technological. efficiency and innovation in furtherance of the public
interest.
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Under the~e circumstances. and based upon the representational nature of your duties
as chair of [he Advisory Comminee. you should not be considered a special government
employee either of the Commission or NTlA.

We appreciate greatly your commitment to this endeavor. Please call upon us if we
can provide any a....sistance in this or any or matter relating to the Advisory Committee's
work.

With best wishes.

Sincerely,



Stephen D. Potts, Esquire
Director
Office of Government Ethics
1201 New York Avenue, N.W.
Suite 500
Washington, D.C. 20005-3917

Dear Director Potts:

We have carefully examined your report of JUly 21, 1993, relating
to the audit conducted of the Commission's ethics program.

The review concluded that the Commission's program was
effectively and efficiently managed. Your report did indicate,
however, two specific areas that should be given our
consideration. One concerned the propriety of the Commission"s
continued reliance upon its statutory travel reimbursement
authority, 47 U.S.C. § 154{g~(2), rather than 31 U.S.C. § 1353,
as the statutory basis for the acceptance of travel and related
expenses from non-federal sources. The report noted that the
Commission's use of this authority appeared no longer appropriate
in view of the enactment of 31 U.S.C. § 1353 and GSA'S
implementing regulations. ~ 41 C.F.R. § 304-1.8.

We appreciate your recommendation in this matter. Upon further
examination, we have determined that, in the future, the
Commission will utilize the provisions of 31 U.S.C. § 1353 as the
source of its travel reimbursement authority.

Your report also recommends that the Commission reevaluate the
employment status of members serving on its advisory committees
in order to ascertain whether they may be regarded as special
government employees ("SGEs"). SGE status could, as we
understand, trigger coverage under the Commission'S ethical
limitations, as well as the requirement to file financial
disclosure reports. Your recommendation appears to be based on
an examination of the respective c~rters for the Commission's
then-existing advisory committees, which suggested that some

lThe two negotiated rulemaking committees established by the
Commission have been terminated. In addition, since the work of
the Network Reliability Council has been completed, it is not
anticipated that the Council will be conducting any additional
business, even though it does not officially terminate until
January 1994.
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committee members might be special government employees. Your
report also notes that the Commission's Office of the General
Counsel has determined previously that the advisory committee
members are not SGEs. Nevertheless, you recommend that the
Commission consider a reevaluation of the committee members'
status.

Pursuant to your recommendation, the DAEO, in cooperation with
the Commission's Advisory Committee Management Official, the
Designated Federal Officers for the respective committees, and
the Office of th~·General Counsel, have taken appropriate steps
to determine whether individuals serving on FCC advisory
committees are SGEs under OGE Informal Advisory Opinion 82 x 22,
and 5 C.F.R. § 2634.105(s).

2

First, with regard to our current advisory committee members, the
Commission has determined that the members of the Advisory
Committee on Advanced Television Service <"ACATS") have served on
that committee as representftives of a particular interest gr~up

and therefore are not SGEs. In addition, we further note that
the Office of Legal Counsel, Department of Justice, previously
has advised us that ACATS committee members serving in such a
representational capacity are nOi SGEs, as provided in Appendix C
of the Federal Personnel Manual.

As to the Commission's other advisory committees, the FCC's
general practice has been to invite as committee members only
individuals who will act as representatives of various interest
groups, corporations, or trade associations that could be
affected by any advice the committee may provide to the FCC. For
example, the Commission's Network Reliability Council was
composed of "senior representatives of local and long distance
carriers, equipment providers, users, software~n~
standards-setting bodies, and state regulators." )lased on the
representational nature of all committee members,)We have assumed
that no member should be considered an SGB. In this connection,
we have attached the Commission's submission to the General

2~ Letter to Richard E. Wiley. Esg .. Chairman. Advisory
Committee on adVanced Teleyision Services. from Dennis i. Patrick.
Chairman. Federal Communications Commission, April 29, 1988
(Attachment 1).

3Letter to Diane S. Killory. Esg .. General Counsel. FCC, from
John Q. McGinnis. Deputy Assistant AttOrney General. OLe, April 1,
1988. (Attachment 2)

.~ News Release, December 13, 1991 (attachment 3); ~ a1AQ
Letter to James L. Dean. Director. Cqmdttee Management
Secretariat, GSA. from Andrew S. Fishel. MAnaging Director. FCC,
November 27, 1991. (Attachment 4) .



Stephen D. Potts, Esquire 3

Services Administration for the Twenty-first Annual RepQrt of the
President Qn~Federal Advisory CQmmittees, which includes
membership rQsters (showing representative affiliations) Qf all
the CQmmission's advisory committees established in FY 1992.
(Attachment 5)

Pursuant to your recommendation, however, we have reviewed all
active advisory committee members and remain confident that each
member serves in a representative capacity, and is nQt an SGE,
because of the following:

o No committee member received compensation from the
Government (or even travel expenses and per diem
allowances) ;

o In most instances, each committee member was appointed by
the Commission upon the recommendation of the organization
to which he or she is affiliated. In other cases, the
committee member had represented either himself/herself, or
their own firm, as an affected interest;

o Committee members typically were senior executives or
partners within their representative organizations, having
authority to reach agreements or act as spokesperson for
the organization;

o No committee member was authorized to act as a spokesperson
for the CQmmission nor retained by the FCC to prOVide
independent advice based upon their individual
qualifications.

Based on the foregoing, we are satisfied that the Commission'S
current advisory committee members are not SGEs. In the future,
we will also ensure that the evaluation process for committee
members is conducted prior to the committee'S first meeting. The
screening will be conducted by the Advisory Committee Management
Official in cooperation with the agency official responsible for
organizing committee membership and will be subject to review by
the Office of the General Counsel. Each individual invited to
become a member will be informed, in advance and in writing, of
his or her anticipated status as either a representative of a
particular interest or as an SGE. Those persons determined to be
SGEs will be provided with the necessary financial disclosure
fQrms and instructions.
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Thank you for your comprehensive report and the opportunity to
comment upon those areas where your audit indicated that problems
may exist.

Sincerely yours,

(j / j --' ('~'1 V(r'l :. . ,.....--
J'eMirey R: •. Ryh
Designated Agency Ethics Official

Attachments
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Memorandum dated July 9, t 982
from J. Jackson Walter

Director of the Office of Government Ethics
to Head' of Department8 and Aaencles

of the Executive Branch
re.ardln. Memben of Federal AdvisOl'Y CommiUees

and the Connlct·ot·lnterest Statutes

lNTaODucnON

The purpose of thil memorandum il to discuss the
applicability of the tonOict-of-lnterelt statutes, 18 U.S.C.n 202·209, to perlons not regularly employed in the Fed"raJ
Government who accept appointmentl al members of an
advilory committee, board, commission or the like
eltabUlhed in a Department or agency of the executive
branch (hereafter "advisory committee" or "committee"), We
have been moved to thil talk both by uncertainties voiced to
UI concerning this lubjed and by an occasional nat assertion
that advilory committee members, without exception, are
outside the coverage of " 202·209.

We believe it will be helpful to the Departments,
agencies and committee members (1) to identify the radon
relevant to a determination under existing authority whether
or not the persons who are members of a given committee
are bound by provisions of the conflict-or· interest luws, and
(2) by way of illustration, to apply the fadors to the
membe"hip. of a number of committees now or formerly in
ed.tence.
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BACKaROUND

Section. 202·209 of Title 18, United State. Code, were
acted in 1962 by Public Law No. 87-849, 76 Stat. 1119,
replace .imilar law. that bad In many way. become

tmoded. Thoae law. in .eneral bad been read both in
,nlTel. and the executive branch to cov.r per.on. not
!lerwiae .employ.d by the Governm.nt wbo p.rformed
mce. for it on a temporary or Intermittent ba.i., either
~y or a. m.mbe,. of advllory commltteel. I Moreover,
ey were read to apply to IUch Indlvlduall with the lame
rce and .cope a. they applied to full-tim. .mploy....I ,..

rBlult, a hilhly qualified perton who wa. a partner In, or
IIployed by, an enterprl.e that bad deaUnI' with the
)vernm.nt often could not be ncruited by an Bleney for
calional IImce becaull It could not .lIure him th.t hi

the enterpri'l would be free of r..tricUon. that wire
area.onable in the licht of bil projected duti.I.·

. tn..n" DO lubltla'l" dU'fen.... be'w..a a. appaID". Proridlq~-.riM., ..mee ..dMdu"" aDd OD. dola, 10 ... member 01 • comml''''.
~rilO" lI'Oup. an 'ormed "1 DepartlDlalt aDd a..lId. &0 CU1"J out
n....." dI...1M laDdIoDI .. _peN pert»raa workla, 11.,1,. Ct. H.
'p. No. 28M, Mdi Co.,., 2d 8eaL I UIII).-

ISc. 42.~,. A.O. Il~r at lit. 111 UN2). Se. abo Un'"d Saa". II.
U ,,. VaUq 0....,."... Co., 184 U.8. 120, 112 UNI), when the
up Court held dlat aD ""naI'''., coDlUlUat \0 the 8u....u or the
Iud..' (a precurlOr of die 0... or a' aDcI Bu.') who took DO

II.h or omee, ..... DO MDU'" aad DO '''117 ... aa ·ol'Rcer. orp.,. or daa UDllId Sta_ wldata the CDID,..' or 11 UB.C. , 434, the
ta'u" ...pl.... Ia lN2 bJ 18 U.8.C. , 208.

IFor ..alDple, 18 U.8.C. '281, the aateoBclea' or die curreo'
8 U.8.C. , 203, wa. ID ,ener" cona'Ned to p...veo, a private" .mployed
-,non who _ned aa ",llCJ .. an latenal'teot coo...'taot or aclvlIer, or
i a member or ao advilOry committee, rrom rep.._oUo. hi, prive"
IIploy.r berore any Feden' a..DCJ ....anU.. 01 the "''-I.ct matter
volved. So 42 Op. A.O. III a' '21·12•.

Although Congrell had provided relief for a number of
agenciel by granting to memben of their statutorily created
advilory committee. limited exemptions from the
conniet-of·interest law.,· those law. before 1963 by und hprt:e
remained an appreciable deterrent to the Government's
obtaining needed part-time .ervicel. One of the main
purposes of the new legiltation was to facilitate the recruit
ment of experts for part·time assi.tance "without relaxing
balic ethical Itandard. or permitting actual conOicts of
interelt...• Congrel. achieved this purpose by crealing in
18 U.S.C. t 202(a) the category of ".pecial Government
employeet" (SOE'.), which includ.. mOlt individuals who
lerve lell than full-time. Section 202(a) in general defines
an sog a. an officer or employee of the Government who is
appointed or employed to IIrve it. with or without compen
lation, for nAt more than 130 daYI during any period of 365
conlecuUve day. either full-time or intermittently.' SGE's
are treated Ie.. reltrlctively in 18 U.S.C. " 203, 205 and
209 than are regular employeel, but not in II 201 and 208.

A. a corollary to the enactment of leclion 202(0) and
the provi.ionl relating to SOE'. in the sections that followed
it, Congre.. at the lame time enacted a .eparate provision,
lectlon 2 of Public Law No. 81·849. that foreclosed, as to
II 203·209, the carryover of any of the ad hoc statutory
eaemptionl that were then on the books for the benefit of
conlultant. or advi.ory committee membera in the executive
branch. Conpell thul announced, in eWect, that it hud

·St" lor e.lUDple, 42 UB.C. I 13140.), n UB.C. I 2'l03 and 60
UB.C. App. I 2180(c).

'so Rep. No. 2213, 81th CoD,., 2d s.... ., (llHI2).

"Irocedu.., and rule, for the d.llilnatlon of SG~·. Ly the
Deparlmeote aod a.eocr•• or the elecutive branch are eet fUlth III lllU
""dera' PerlOnn.' Ifonua', Chapter 13&, Appendill C, whkh I, clIlhlcd
·Coonict. 01 lote....t Slalute. and Thu'r ~ffeclll on Spede' UoverlllllClIl
Employell (locludlo. Guldelloel ror Obtalnlllll lind Uli'ilinll lhe He.vkclI
of SVOci., Government Enlployoo.r (hercal\tI. n:fcrNd 'U III "A"\Klllllill C"I

~
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eat.abliahed conftlct-of-intere.t meuurea with regard to thole
nonregolar employeea that lave due relard to their proper
interelta and to tho.e of the OonrDlDent al well -- mealure.
that eliminated the need for ad Iaoc· corrective a«ljultmenll
in the future.

CIlARAC'nRI8TICI or AoVllORY COIiIUTl'BBI
AND TUBIR MauU8UIPI

1. Gopem'n6 S'anclarcle o( AppencIU C

"he lecl.lalive and judicial branchel of Govem'ment
alide, the conftlct-of-intereet ltatutel by their tenna apply
only to an ·omcer or employ,," of the executive branch.'
Almolt without exception advilory committee memban in
that branch are upected by their ho.t qend.. to perfonn
..rvic.. 10 infrequently u to require the ..enciet to place
thoa. who are employ". in the rank. of the SGE'.. For
thi. realon, the authoritative luidelin.. for an aeeney'.
detennination whether memban of on. of ita adviaory
committee. are employe.. for purpo.e. of II 202-209 appear
in Appendix C, which pertain. moatly to SGE'a.·

Appendix C .tema from Preeident Kennedy'a
Memorandum to the Headl of Executive Departmentl and
Apnciee, dated February 9, 1982, and entitled ·Preventing
Conmcta or Intereat on the Part or Advllere and Conlultante
to the GovernmenL'" The chief purpole of the
Memorandum, which wa. ialued about a year before
18 U.S.C. " 202-209 came into force, wa. to lay down rulea
and atandarda derived fTom the edaUng .tatute. for the
guidance of agencie. In their employment of part-time

~I le"!, -llDplo,ll- will be UMci he....fter to lDelucia 'D ol1ker
UD.... thl ClOD....a Iodlc..... o&herwl...

IS,. D. I, ...pro.

IS C.F.R., 1111·1M3 ColDp. p. 811.

advisory personnel, including committee members. A
paragraph headed "Indultry, Labor or Agricultural
RepreaentaUvel" infonned the agencies that "( i It il
occa.ionally neceslary to disUnguiah consultants and .dvilen
from penon I apeaking for a finn or an industry, or fer labor
or agriculture, or in .ome other representative capacity" and
went on to atate that a con.ultant or adviser is a person
who servel aa an employee, while an outside representative
il not an employee and therefore not within the scope of the
conmct-of-interest lawI.al

On May 2, 1963. Preaident Kennedy replaced the
...emorandum of February 9, 1962, with one entitled
·PrevenUng Conflicta of Intereat on the Part of Spedul
Government Employe.." that renected the intervening
enactm"nt of "202-209." The new document essentially
realated the paragraph delcribed above and then added to
it a list of five principles for use in making the
detenninaUon it required. The reviaed paragraph and
appended principlee read as fol1owa:a•

IND....RY. WOR. AORICULTURAL

OR arDR RSPR£8BNTATIVB8

It ia occaaional1y neceslary to distinguish
between conaultant. and adviaers who are
apecial Government employeee and persons
who are invited to appear at a department or
agency in a representative capacity to speak
for finna or an industry, or for labor or
agriculture, or for any other recognizable

al'ei, .a p. 824. TbI. p.r ph wu ,h. On' publl.hud expre••ion
by th. Govlramla' or lhl cllIT oco 10 l'a'UI or emplo)'ee .•dvIRr••nd
I'IPI'I"DlaUv•••d~'I'" unclar th. mnmcl-or·lot.re.' .tatutu.

Hlei, ., p. 834.

"'d., .t p. 842.
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group of perlon., includinl on occ:a.ion the
public at large. A cOlUul'an' or odlliMr
WhOM odllice i. obtained by • department or
agency from time to tim. HCdu.e of hg
Indillidual quallfica"on. and who .erllu in
on 'ndependen' capacl,y it an officer or
employee 0( the Gol1emment. On the other
hand, one who II reque.t,d '0 opp,or before
a Government department or a.ency '0
pre"n' th, l1iew. of a non-lOl1,mmental
0'l0ni,o';on or ,roup which he rcpre.en'" or
for which Iat i. in a po.ilion '0 .pea., dot.
no' act (II a Mrvan' of 'he Oouernmenl and
i. no' I,. officer or ,mployee. He I. ,latreforc
no' .ubj"' '0 ,Iat conflic' of in'ere.' low. and
il not .within the lcope of thil memorandum.
However. the lieUon of thi. memorandum
headed "Ethical Standardl of Conduct· ....
forth rulll of ethic. by which he Ihowd be
guided even though not in the ltatU' of a
Government omclal. and the agency before
which he appean Ihowd can that IIction to
hi. attention.

The fonowing principlel are Uleful in
arrivinl at a determination whether an
individual il acUng before an agency in a
repre.entative capacity:

(1) A p"lOn who rec"lIea compentO'ion
from tlat Oolllrnm,n' for hi. .eruiell a. on
adlliHr or con.ul'anl i. il. employee and nOC
a reprelln'o,ille 0( on ou,.i. group.
However, the Govemmen"'. payment of travel
expen.e. and a per diem allowance doe. not
by llaelf make the recipient an employee.

(2) It i. rare that a con.ultant or adviler
who aenea alone I. acting in a repreaentative
capacity. Tholl who haue reprrsenlolille ro'"

'1I'1In

are (or ,Iat mo,' pan person. ,eruing 0.9
memb,rI of on adlli.ory committee or similar
body u,ilized by a GOIIernment agency. "
does not follow, howeller, 'ho' the members o(
ellery luch body are oc,ing a. represen'a'illt;s
and are therefore ou,.ide 'he range o( 'he
conflict of in'erea' low.. Thi. result ia
limited to the memben of committees utilized
to obtain the view. of non-governmental
groups or organiutionl.

(3) The fact that an individual is
appointed by an agency to an advisory
committee upon the recommendation of an
outside group or organization tenda to aupport

• the condulion that. he haa a representative
function.

(4) Alt.hough members of a governmental
advilory body who are expected to bind
oulaide organization. are no doubt aerving in
a repreaentaUve capacity. the abaence of
authority' to bind ou"ide group. doea not
require the condu.ion that the memben are
Government employeea. What i. important
i. whether they function a. .poke.men for
non-governmental grOUPI or organization. and
not whether they can formany commit them.

(In Where on adlli." or consul'on' is in
a po.ition '0 oc, as a .po'"man for 'he
Uni'ed S'a'" or a gOllernmen' agency _. as,
(or example, in on in'emotional conference .
he is obulou.'y acting as on ofliceror
employee of 'he Gouernm,n,. (Emphasis
added.)

The .econd Presidential memorandum remained on the
boob al .uch until 1966 when it wal rescinded by operation
or a provi,ion in Prelident Johnlon', Executive Order 11222

'1'1 I
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I»f May 8, "Prelcribing Standard. of Ethical Conduct for
Government Officera and Employ........ Section 601 of the
Executive Order delegated to the Civil Service Commission
(the ancestor of the Office 01 PerlORDei Management) the
statutory authority of the Pr..lclent to e.tabUsh regulations
for the conduct of peuon. In the civil .erYIce. Section 701(a)
directed the Commlslion to ISlue -appropriate regulationI
and instructions" to implement the llandards of conduct,
etc., set· forth in the Order for oblervancI by the alenciel
and employe.. of the GovlrnmlnL Section 703(e) relcinded
the Memorandum of May 2, 1969, efrecUvI the date of the
Commission'l i.luance of reculationl under aection 701(a).
ThOle reculationl were publilhed October 1, 1965.'· .

In purauance of an undeutandinl with interested
agenciel at the time Executive Order 11222 wal drafted,
the Civil Service Commillion on November 9, 1965,
reinltated the moat lignificant portionl of the May 2, 1963,
Memorandum, including the provilionl quoted above. It did
10 by publllhlni them al inltructions of lovemmentwide
applicability in the form of Appendix C. ThuI, thOle
instructionl, although no lonler clothed In the raiment of a
preaidenUai command, have their orilinal force lince they
were illued by the Commillion <and are maintained by the
Office of Penonne' Management) in the exerds' of upreally
delegated prelid,nUai authority.

2. Comparbon Be....en D','''u:don Made 'n AppendJs
C and De/lnU'on. TIta' Appr, 'n 71"e I, Un.,ed
S'a'e. cocIc

The prolcriptionl of 18 U.S.C. .. 202-209 apply to a
perlon who serveI the executive branch only if h' or she
ael. in the capacity of an "officer or employee" of the

"3 O.F.R.• 1864·196' Comp. p. 308.

1430 Fed. Rei. 12629.

... ..."

Government." However, none of these sections of the
criminal code nor any other of the penal laws contains a
definition of that term as it stands by itself or as modified
in various ways in §§ 202·209. On the other hand. 5 O.S.C.
n 2104 and 2105 define "officer" and "employee" resp_clively
and are instructive here. They provide that for the purpose.
of Title 5. a person is regarded as on officer or employee of
the United States if he (1) il appointed by 8 It'ederal officer
or employee, (2) is engaged in the performance of a Federal
function under law and (3) il subject to the supervision of
a Federal officer or employee.

The first criterion of II 210415. a formal appointment, is
met in Appendix C by poragraphl (a)-(d), which conloin
detailed rulea for "obtaining and utilizing the services of. . .
temporary or intennitlent employeellt" Parugraph (e)
makes those rules applicable in the cale of an advisory
committee member who il ..ning in an independent
capacity:

(e) When a perlon is serving as a member
of an advilory committee, board or other
group, and il by virtue of hil membership
thereon an officer or employee of the United
Statel, the requirements of paragraphs (a),
(b), (c) and (d) should be carried out to the .
I8me extent 81 if he were lerving the
Iponsoring agency leparotely and individually.

The lecond requirement of the Title 5 definitions, lhat
for an individual to be an employee he must be engaged in
the performance of a Federal funcllon, il paralleled in
Appendix C by the instruction that of the persons, including
committee memberl, who lene the Government temporarily
or intermittently, only those who do 10 in an independent
capacity are ill employeel. To characterize an industry
representative .or the like al a Federal functionary is a

"See lhe Oral Molenee of Subpart t ••upro.

"""
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:ontradiction in term.. Althouch h. may well furni.h
,aluable information or advice to hi. hoat agency, that
!>en.fit to it doe. not produce th. I.pl .tatUI of a Federal
employee for him. any more th... it would if he were to use
the lame material for the beneftt. of hi. private employer in
a public .peech or arUcle that came to the ageneYI
attention.

The third requirement of II 210415, that to be an
employee, an Individual mu.t carry on hi. dutie. under the
lupervilion of anoth.r employ••, i. important in
di.tingui.hin. the former'. .tatu. from the .tatu. of· an
independent contractor who provid.. a aervice to an
ag.ncy. The contractor i. not hired under the civil .ervice
law. and il not .ubj.ct to the .up.m.ion that inher.. in
an .mploy••·.up.rvi.or relation.hip in the civil leme•.
More to the point, h. i. not an .mployee for the purpolea
of 18 U.S.C. It 202-209."

The third factor i, not important with rllped to
advi.ory committe.. beeau.. in contrast to busine..
organization., univ.rtiUe., rIaeareh foundationl and other
p.rmianent .nUtl.. able to carry out advi.ory activitiea,
committee. ar. rarely brought into the ••me. of an agency
by mean. of a contract Howev.r, it i. worthwhile to
mention an Illue that could aril' in conn.clion with the
conflict-of-intereat ltatutel if an agency were to create an
advi.ory committee and then enler into a contract with it

1

or each of itt member. individually. The illue il whether
the ag.ncy would in practic. .xercil' lupemlion over the
operation. of the committe. and the formulation of
judgmentt by Itl membera that was creat enough to taint
the contract a. a device for concealing their lrue .tatus al
SOg. under II 202-209." If an agency, for example, were

IICf. D. MaDnlnl, Fe"'.' Con/lld of Inkr,,' lAw 32 (1984). S.
olio 31 0,. A.a. 2104 ('133).

11.. U.nnln•. IUDr•• al 32.

to convene a committee and award the members u contract
punuant to which they (I) produced, after independent
study, an advisory paper dealing with a problem that the
agencys at.a" was too bu.y to reaolve on its o~n ond (2)
delivered t.he paper without antecedent clearancd from the
staff or agency head, the committee members would properly
have been deemed cont.ractor.. However, if the committee
worked roulinely lubject to the .crutiny of the sloff and
wit.h a .Igoifteant amount of guidance from it, the members
would be open to the eharge that they aetuully served 8S

SOE'. and were subject to II 202·209. A. appears from
theae IXamples, the que.Uon is one of degree.' 'n'8 same
il true in other areas of lhe law where the distinction
between an employee and an independent. contractor is
rec:ogqized.'1

Returning to Appendix 0, it il fair to lIay that its
preceptl for determining whether a member of a committee
is to be c:lallifted a. an employee of the United Stales, and,
therefore, become. subject to the constraints of II 202-209,
are validated by the definitions of "officer" and "employee"
in the civil servic. code.

Once the _.")finS agency of a committee hos
detennined ....tliir ttae III.....,. 81'e to be employees or
........ to" N, the agency must mark its records
accordingly. If the memben are to be carried as employees,
either with or without compen.ation, the agency must uillo
clallify them on It. record. either as SGE's or regulor
employeea, depend'ng on the expected frequency and
duration of their period. of duty.·

"Id.

"Bt., lOr ..ample, Unilecl SIGle, u. Or'eon,. 426 U.S. H01 (IU1U) Hurt
clalma)i Nut8 II. Hcon" 322 U.s. III (1944) (l1I"ur).

"AppendIx C, p.falr.ph. (a)·(e).
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3. Ind'u'dua', Oul,.de ,''' GONmmenl Who Adu',.
an O/JIe'a' Informalb

A Federal official may occalionally receive unsolicited,
infonnal advice from an outlid. individual or eroup of
individual. relardine a puticulu matter or illue of policy
that i. within hi. official rllpon.ibllity. Or he may himself
bring up an ageney matter or poUey I..u. Infonnally with
one or more out.ide,. In order to obtain their view.. An
incident of thll lort lometlmel eromptl the Inquiry whether
the oulliderl have become SOE I of the aeency. In general,
the anlwer II that they have not. for they are not pOllessed
of appointments al employe.. nor do they perform a Federal
function.

However. as so often happens In considering the
applicabiUty of the conflict-of-interest laws. a generality i.
inlufficient here and a CClI1'CI' II in order. An official should
not hold Infonnal meeUngs more or Ie.. regularly with a
nonfederal individual or group of individual. for the purpo.e
of obtainln, infonnaUon or advice for the conduct of hi.
omce. If he doel 10. h. may invite the arcument that
willy-nilly h. hal broulht them within the range of
18 U.S.C. "202-209. The followine pallage from
Mannin"l F,deral Cora/lkl 0( Ira',,,,,'. at pp. 29·30. mak..
the point .ell:

One doe. not become an "employee of the
United State." merely by voicing an opinion
on government matten to a federal official
at a cocktail party. The dlltincUon may be
Ihadowy In a particular cale, and each
lituatlon mUlt be judged on it. own facts.
Formalitiel can play an Important part. In
the ordinary .ituation, a penon will not be
conlidered to be a consultant-employee if he
does not bear a formal appointment, il not
enrolled on the penonnel roster of lhe
relevant agency, hal no government persunnel
file in his name, and has not been sworn ill

or signed the customary oath of u
government employee. Other faclors that
might be relevant can be conjectured. Is thtl
person', advice solicited frequenUy? Is it
sought by one official, who may be II personul
friend, or impersonally by a number of
personI in a government agency thut needs
expert counsel? Do meetings lake ploee
during office hOUri? Are they conducted in
the government office, and does, perhops, the
adviser maintain a desk or working materiuly
in government facilities?

Of recent years, careful counsel hovtl
become Increa.ingly conscious that the edges

• of the government employment relationship
are blurred and that relatively little contact
with government operation. may be needed
to open the risk of classification as all
"employee of the United States" subject to
the di.abilitie. of the conRid of interest lows.

FEDBRAL ADVISORY Co....mSB AcT (FACA)

FACA I. of interest here mainly because of its
recognition that In addition to Congress not ollly the
Preeident but al.o the heads of Deparlmenls or IIgencies
have the Inherent power to establish advisory committees.11

Although specifying necessarily different formal procedures
for the establishment of the three types of committees, lhe
Ad makes no substantive distinctions among them relative
to their powerl or functions. On the other hand, it requires
with respect to all three that membership'. lobe fairly
balanced in terms of the points of view represented and the
funcUon. to be performed by the cummittee."u This

"I UB.C. app. I, , 3(2)>.

"I UB.C. app. I, , l\(bM:.U _lid (et.
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language allert. a ltandard of faime.... It "'on 01 ......
• GfU8IiwId~. ... i.t of
~_.I enGftt -'it..
............. .enl

EUMPia or AoVl8Oay CO....ITrBES

Federal advi.ory eommlttHI were few In number before
World War II but have line. beeome more widely u.ed.
especially in large Departmentl and apnel.. with eomplex
program.. Congr... II re.ponlible for the ereaUon of an
appreelable number of them. notably In the colleetlon of
oceneie. that now compri.. the Department of Energy.· It
will be ulerul to examine a few congrll.lonally founded
committell located there and eillwhere. alonl with othen
brought Into belnl by the Prllident or Department head••
in order to differenUate tho.. whoII memben are not
omploye.. of the United State. from tho.. who•• memben
are in that cia••.

Ene,.., Re••areh Adul.o,.., Board (BRAS)

The Seeretary of Energy la authorized by the provision.
of 42 U.S.C. I 7234 (Supp. III) "to lltabli.h in accordance
with the Federal Advi.ory Committee Act luch advisory
committell a. he may deem appropriate.· The .tatule
providll authorization for the Secretary to pay the travel
expensea of eommlttei memben but omitl authorizaUon for
eompen.aUnl them.

SeeUon 7234 containl a provision making 15 U.S.C.
• 718. an earlier pieee of energy legi.lation. applicable to
advisory committees chartered by the Secretary or
transferred to his Department. Section 778 requirel that
the Secretary

endeavor to inlure that eaeh lof hil advisory
committeet) is realonably representative of
the various points of view and functions of
the industry and u.er. affected. including

those from residential, commercial and
industrial con.umefl, and Ihall include,
where appropriate, repreaentation from both
State and local governmenta, and from,
representatives of State regulatory utilityl
commissionl. lelected after consultation with
the reapective national associations.

ERAB Is a committee organited under 42 U.S.C. I 7234,
as aupplemented by 15 U.S.C.• 716. and the Secretary's
notice of establiahment embodies language aimilar to that
quoted above.·

J It la apparent, therefore, that EHAJJ is a
body of peflons who, in the language of Appendix C, "spellk
for firms, or an industry, or for labor or agriculture, or for
any recognizable group of peuons, including, on occasion,
the public at large.'''· Accordingly, the memben of ERAB are
not Federal employees (SGE'.) and not within the coveroRe
of 18 U.S.C. II 202.209.

The followinc admonition that appear. in Appendix C,
at C-5. should be borne In mind by the Department of
Energy with recard to ERAB and other representative
advisory committeel, al well a. by other Departments and
agencies that utilize committees of that kind:

(AJn advisory group may of necessity be
composed largely or wholly of penons of a
common class or group whose employers lor
clientsI may benefit from the advice given
. . . . In all these circumstances, particular
care should be exerciled to exclude his
employer's or client'l contracts or other
tran:iIIdions with the Government from the
range of the ... adviser'a duties.

IJU .'ed. Re,. 24130, Juno 2. 1878.

··P••• 2, footnote II, ,lIpra.

~I • t f \
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Solar Pho'ouol,g'e BnerD Aduuory Comm'"••
(SPBAC)

SPEAC. which .1.0 IInll the Secretary of Energy.
differs in i~ origin from BRAD .inc. it I. a committee
established directly by Con....... 42 U.S.C. '6688
(Supp. 111). rather than by a D.partment or agency head
under authority given by Conenll. SPEAC ha. 13 membefl.
includinl 11 appointed by the S.cr.tary from "industrial
organizaUon,. academic Inltltution., profeliional .0cieUel or
inltltutlon.. and other tourclI a, h. ".. fit: and two
member, of the public appointed by the President. Thele
provision, of themselvII do not characterize SPEAC a, a
representative committee. However, 42 U.S.C. '61588(d)
provide, that 42 U.S.C. '7234. the .tatute under which
ERAB wa. organized and which bring' UI U.S.C. , 776 into
play. il applicable to SPEAC, thul maldn.lt potlible for the
Secretary to organlz. It a. a reprellntaUve committee. lik.
ERAB. In fact, the Department of En.1'IY ha. made SPEAC
a .epar.te component of ERAB.II

Fe.raI Pho'ouol'alo UII'uallon Pro6ram' Adu',or,
Comm'''ee (FPUPAC)

FPUPAC wa. a temporary committee created by legi.la
tion, 42 U.S.C.• 8277 (Supp. III), with a tennination date
of October I, 1981. It wa, compoaed of the head. of certain
Federal Departmentl and alenclll specified by Congress
plu. other perlon. "Ieded by the Secretary of Energy.
whom it "ned. FPUPAC i. included in thil lilt of
exampl" to contra.t ill nonfederal membenhlp with that of
SPEAC. Congrell did not invoke the proviliont of 42 U.S.C.
, '1234 and 115 U.S.C.• '1'16 in founding FPUPAC. It went
no further than Instructinl the Secretary to appoint
nongovernmental penonl

IllAtter from the 8ecretaf7 of E.erv to A.tho.)' W. Adler, datd
Ma)' 12, 1180.

to the extent necellary to anure that the
membership of the committee will be fair'y
balanced in terms of the point [sic) of view
represented and the functions to be perfo,"",ed
by the committee.

Thi. language was taken from IIcUon l5(b)(2) of the Federal
Advilory Committee Act and, as stated above, does not call
for setting up a representative committee. In its nolice of
the establishment of FPUPAC, the Energy Department made
the followin, statement:"

The advice and recommendations of the
Advisory Committee will not be
inappropriately Influenced by ... any special
interest, bu' will ill,',ad b, 'M relult of the
Ad.",ory Committee', lrad,p,"clf"t judgment.
(Emphasis added.)

The nonfedera' members of the committee were, therefore,
aGE'1 of the Energy Department durinl their service and
were within the reach of 18 U.S.C. If 202·209.

HI,h Bnern Phy,'e, Adu',ory Parael (HEPAP)

DOB/NSF Se'eraee Adu',ory Comm'Uee (SAC)

These Department of Energy committees estoblish~d by
the Secretary are of particular Interest because their
relpectlve members hay, been directed to act al independent
advlllrs rather than in the representative fashion spelled
out by 42 U.S.C. ''1234 cum 15 U.S.C. t 776. The

" 44 Feel. Re•. 21234, May eo unl.
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Secrelary' has written the perlon. appointed to either of the
committeea al followl:"

each member il ukeel to IIrYe a. an
individual, to eaerell' hi. Judlment in the
best inlere.la of th. national (procram of his
committee) and not to "pr..ent any Ipeeial
or parochial intereltl.

Thil inltructlon place. the member. of the committell in
the ranb of the SOE'. and thUi bind. them by the
pro.criptionl of" 202-209. Since the lancuale of 16 U.S.C.
f 776, ,upra, i. precatory In e..ence, It doe. not preclude
the Energy Department from the i••uance of the In.trudion.

Inler.ouemmenla' Ad.".o,., Council on &lueallon
(lACa)

lACE il included a. an ..ample of a conareilionally
ordained committee all of whol' member. are appointed by
the PrealdenL It wal oricinated by 20 U.S.C. I 3423
(Supp. III), a provilion of the Department of Education
OreanizaUon Act, for the purpole of provldln. allialance
and recommendation. to the Preaident and the Secretary of
Education. The committee ha. 20 memben of whom .ix
mu.t be elected ltate and local omciall, flve mu.L repre.ent
"public and private elementary and lecondary education,"
Rve mUit repre.ent "public and private po.taecondary
educaUon" and four an membera of the public, "includinl
parenti of Itudenta and Itudent.... In making hi.
appolntmentl the Pre.ldent I. required to conlult with
representatlvlI of the groUpl from which the four clultere of
membere are to be selected. The.e ltatutory directivII are
clear indicia that lACE II a repre.entative body. C(.
Appendix C.

·'1.... lolte... to Dr. Marlla L. P.rl. of HEPAP. doled
Nov.mbar I. IMI. and Prof. "UlnaD ' ....bach. Cholrmoa. SAC, daled
Marth II. 1881.

~42

Nalional Profe,donal Slandard. ReI/lew Counell(NPSRC)

The carter of this body i. ..cUon 1163 of the Social
Security Act, as amended, 42 U.8.C. I 1320c-12. , NPSRC
conlists of 11 physicians not otherwise in the employ of the
United Statea who are appointed by the Secretary of Health
and Human Servicel. The specificationa of lection J163 for
membership are .uch al to make the 11 phYlicians the
representatives of their practicin" colleague. throughout the
nation. Nevertheless, the membera are employees of the
Government because section 1163 providel that they Ilre
entitled to rec.ive compen,ation at a daily rate not in exce81
of that of OS-18. The factor of compensation il decisive.••

Pre,ldenl', Comm",'on on Hou,in. (PCH)J

Thl. advisory committee was broulht Into being by the
Pre.ident on his own by means of Executive Order 12310
of June 11, 1981. Section 2 provide••imply that it is to
hlVI "not more than twenty-two (22) members trom privilte
lif. and from .tate and local covernmente who shall be
appointed by the Preaident" The Order, which in general
Inltructa PCU to adri.e the Pr"ident and the Secretary of
Hou.in, and Urban Development concerning the develop.
ment 0 a national houling policy, direclJ that the members
.erv. without compenlation but with payment for travelllpeneel.

n••plte the lack of pay for their work, it is evident that
the members of PCU are employeee of the Government.
There i. nothing in the Eaecutive Order to characterize
them a. representative. of outside interests and it is
unqueltionable that they perform a Federal function.

U.s.. a. 10. lupro.

:14:1



-""kal' fl. NaUonal P",oIrum CnuncU, 113 F.2d. 118, 111 (C.A.D.C.
1111). Thla c.... In which lh. pl.lolilf auempled lo ral...n IIIU8 uncler
tha "ralrl, balaaced" ....mborahip requlnmeDl or VACA, eoc:lioo IilbX2), wa.
diapo..cI or by lb. Court on lhe pouod lb.l the pl.loUIf had nu al.ndiq
to au•.

Labor a••eorela Adll"ory CouneU (LRAC)

BU"n... Be••orela Adll"ory Council (BRAC)

Theee councils were formed by the Secretary of Labor
in an exerci.e of his inherent powers of management .. h.,
without .tatutory command or authorization .• to advise the
Commissioner of Labor StatisUcs in his Department.

NoI'ono' Pelro'eum Council (NPC)

NPC il one of the oldllt non-statutory advisory
committees now functioninl. It presently serves the
Secretary of Energy but was created by the Secrelary of lhe
Interior in 1946 "as a source for advice on all malters
related to oil and gal"'" Itl membership is drawn for the
greatest part from the petroleum indullry and is
representative of the industry'l various segments.·

Since the Interior Department deliberately set up NPC
as a reprelentative advilory committee and did not provide
compensation to itl members, it never considered them to
be Federal employees. This position was confirmed by the
JUltice Department in 1962, while the forerunners of
18 U.S.C. " 202·209 and Prllident Kennedy's Memorandum
of February 9, 1962, .upro, were still in force. II

The Secretary'l notice of the eltablishment of LIlACstatel:Jt

Council membership and participatiou in t~e
Council and its committees are bro8dty
representative of the union organizations in
the United States. These inclUde
reprelentation from organizations of all sizes
of membership, with national Coverage which
renecll the geographical, industrial sedors ofthe economy.

This pronouncementcharacterizel LRAC's membership os
representational and places it beyond the lhrusl ofleclion. 202.209.

t

The notice of establishment of BRAe presenh a
contr.sUng d8lcriptlon of membership:"

Council membership II lelected to aSSure a
technically competent group of economists,
ltaUsUcians and indultrial relations experts
who represent a cro.s .eetion of American
bUlines. and Indu.try. The members serve
in their individual capacitiel, not a8
represenlativ81 of their companies ororganizations.

Wh.tever the degree of contradiction produced by the Use
or "represent" in the first sentence, the lecond sentence fixes
the status of BRAC'. members. They afe employees of the
Labor Department and lubject to the restraints oflecUons 202-209 on SGE'•.

(82 x 22)
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·'d., al 118.

"teller rnlm Uepuly AttornllY Oeoera' Kallenbach lu A..I.laal
Secrelary or lhe 10ltrlor Kelly. AUllUll 11, 1962.

-
"41 .'ecI. Re•. 80191, Uecembe, a, 198U.

lI/d.

344
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From the foregoin, dAlcullion, it will be leen that
Congresi. the Prelident Ind the headl of executive
Departmenll and a,enciel III have the power to establilh
advilory committe... Incident to each exercile of that
p~wer Dlr;; ; :: =-.f•.....IUM ."ut
..... • 1M" wlB 01' will Mtbe"""" 7 I • E I .. ,..... of 18
U.a.a. H .'.181. sa 77 itt b ..... iii.; wilL or
will ... .. ..... Palling the payment of compenlation.
which entaill employee ItatUI. whether that ItatUI or the
alternaUve II Intended by Conpell, the Prelldent or a
~:~r .p.cy 1""._rlalPed rr.,. ....eIa at'" lliiiillU'on:ExecuUve 'Order,
co' I." ,d ., .. "cribe
lit••Ie· ..... ?SF "au ••L... The choicel are two:
(I) the ule of wordl to command the membera to exercl..
individual Ind Independent judllllent. or (2) the Ole of
wordl to characterize them al the reprelentaUvel of
individualI or enUtiel outlide the Oovernment who have an
Interllt In the lubject matter alliened to the committee.
Where the lancua.e doe. not Irtlculate I deliberate choice.
it. il fair to conclude that I member II an employee of the
United Statel, for that I. the ulual ltatUI of lomeone
appointed by an officer or agency of the Government to
aerve It. See the example of the Prtlident·. Commillion on
Houling. .upro at p. 12.

'UR

Letter to a U.S. Attorney
dated Juuary 27, 1083

Thil is in response to your January 20. 1983 request for
In opinion on the impact of the applicable statutes and
regulation. governing employee conduct upon the proposed
appearance of (an employee of the Fecteral Government) al

.an expert witness in eonnection with the above-styled case.

Tou relate that (the employee) would be called to testify
on behalf of the plaintiffs and that the United States is
prel.ntly I primary defendant, al well as a crosl and
third-party defendant (ba..d on indemnity and contribution
claim. a••erted by other primary defendant.) In this action.

Your letter lOll on to Itek advice as to whether a
dilmi••al with prejudice by the plaintiffs of the United
State. a. I defendant-in-chlef (al 0Ppoled to a cross or
third-party defendant) would relolve such violations, if any.

For the realonl let forth below. we conclude that [the
employee) would not be precluded from appearing and
teltlfYlnc al an expert witnesl. on a limited basil, in the
proceedin,.

Il i. not Itttled by the lelillaUve hiltory sunounding
the enactment of the provilionl of 18 U.S.C. I 205 whether
the "te.Umony under oath exception" to the prohibitions
created by 18 U.S.C. I 205 relating to representational
actlvitiel by' current Government employees applies to
leltlmony riven (for which expert opinion compenlolion is
received) In casel In which the United State. is a party or

~"7


