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:n ~:s First Be;or; jnd Q;;er :he Commlsslon found :~a:

Sec:::~ 224 of :he Commur.~:aticns Act of :934, as amended =y :~e

poles, =uc:s, condui:s and rights-of-way on a nondiscr:~:nacory

caSls and established five "r'J.les of general applicabil:":y" and

several "guidelines" regulating that nondiscriminatory access.

7he Commlssion also promulgated rules to implement the newly

enacted writ~en notification provision of Section 224.

The :nfrastructure Owners, a group of electric utilities

with infrastructure networks constructed and maintained for the

purpose of providing electric service, take exception to a number

of the Commis.ion's "rules" and "guideline.- and seek

reconsideration of them. The defects in the Commi••ion's

::"ndings fall into three broad categories.

First, the Commission exceeded it. seatutory authority under

Sectlon 224 in several respects. The Commis.ion went well beyond

the scope of :he statute in requiring utilities to expand the

capaclty of their existing infrastructure to accommodate new

requests for access by telecommunication. carriers or cable

operators; indeed, its decision ignores one of the four express

bases on which acce•• to infrastructure may be denied. !n

additlon, the Commi•• ion's finding that utilities mu.t permit the

use of reserve electric space until an actual need develop. goes

beyond the Commission'S province, ignore. the realities of

electric operations, and threaten. the public intere.t. Finally,
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:he :=mmission has impermissibly intruded -- without a s:a:~::~y

=as~s therefor -- in matters of state jur:sdi=:~on on # ..... d"'~-.• - •••••• -=

:~a:~::~::ies should use eminent ~omain author::y granted ~~de~

s:a:e :aw := expand cheir ri;hts-of-way for the benefit 0: ~on-

Second, some por~ions of the Commission's decision are

ar::.:rary and capricious. The Commission adopted a 4S-day

any ~enc~on of i: in the Commission'S decision. Similarly, the

~odi:ication costS issue was not noticed. Several other aspects

of che Commission's decision are arbitrary and capricious because

record support for them is lacking.

Third and finally, the Commis.ion'. decision embraces a

conSt~~ction of Section 224 that impermis.ibly violate.

:ongressional intent in .everal respects. The requirement that

~ates, terms" and conditions of access be uniformly applied

effec::.vely emasculates the Congressional intent -- illustrated

=oth :.n the express language of the statute and in its

:egls:atlve history -- in favor of negotiated access agreements.

:~e agency's finding including transmis.ion facilities in the

scope of Section 224 and allOWing for the placement of equipment

other than coaxial or fiber cable on or in utilitie.'

:.n:rastr~cture also contradicts the expre•• language of the

stat~te and, therefore, Congres.ional intent.

:n addition to those a.pects of the Fir,; Report Ind Order

on which they seek recon.ideration, the Infrastructure Owners

iv



:~s:a~=es == a non-emergency or non-routine naeure} where :~e

a:so seek clarification of ~wo ambiguous aspec~s of the

::mmission's decision. Specifically, the Commission should

-' a ,1:. "':"at-- r_ ..... '1 .... the 60 day written ~ocice period will not apply In

~:::~:y ::se1: does not have the discretion to delay 60 days

=efore undertaking the modification or alteration because

:5 e~cher subject to a stace or local requirement or because :~e

public i~terest dictates that the modification be performed mo~e

quickly. 7he Commission also should clarify that it intends to

permit a respondent to an access dispute to file a response to a

complaint, and that the Commission will consider that response,

before the Commission acts upon the complaint.

In sum, the Infrastructure Owners support the Commission's
-

efforts to implement rules and regulations that further the de

regulatory and pro-competitive policies of the Telecommunications

Act of :996. The Infrastructure Owners' requests for

~econsideration and clarification are consistent with those

pol:cies and should be adopted by the Commis.ion.

v
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Federal Communications Commission

WASHINGTON, D.C. 20554

In ehe Hatter of

Impl..entat1on of the Local
Competition Provisions in the
TelecammuDications Act of 19"

)
)
) CC Cocket No. 96-98
)
)

'ftITIO. roa ueonIJ)DATIOII »m/oa
CLAIlIrIc:ATIOII or TD rIUT RDOaT »m o.ma

011 1BU.' or

AXDIc:Alf .UC'nIC POWD saVIC. COUOIlATIOII,
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Powa COKPU1', TD SOUi.... COUUY
AJm wtlCoxaDr .ucraIC powa CODAIn'

American Elec~ric Power Service Corporation, Commonwealth

Edison Ccmpany, Ouke Power Company, Entergy Services, Inc.,

Norchern States Power Company, The Southern Company, and

~isconsin Electric Power Company (coll.c~ively referred to a. the

"Infrastructure owners-), through their undersigned counsel and

pursuant :0 Sec~ion 1.429 of the rules and regulations of the

Federal Communications Commission ("FCC" or "Commission") sw,mi:

this ?etition for Reconsideration and/or Clarification of the

first Report and Order, CC Oocket No. 96-98, released August 8,



:396 (::erelnafter "::;"5; ~&Q"), :n ~~e aoove-capti:med

.......... --0.,..; _g .. I::-----_ ..... _...

INnOcqCIIOH

:~:=astr~c;~re Owners are i~vestor-owr.ed ~'Q""-"""--------
== ;ower ~;~:~:~es (0= parents, Subsldiaries or affi:iates --

e:ec:=~= or power utilities) engaged in the generation,

: =a::.sm:,sslon, disr:.=icut :=n, and sale of eleceric energy .. ~/ :~.e

:~:=astr~c;~re Owners own electric energy distribution systems

:~at ~nclude millions of distribution poles and thousands of

~iles of conduits, ducts and rights-of-way, all of which are used

to provide electric power service to millions of residential and

business customers. To the extent those facilities are used for

communications and the state in question hal net preempted the ~

FCC's jurisdiction, the Infrastructure Owners are subject to

regulation by the Commission under the federal Pole Attachments

Act, ~7 U.S.C. § 224, as amended. II The Infrastructure Owners

~ave a vital interest in, and are directly affected by, those

•:1 1Fi;"st RiO, In chI Mlcelr of Impl.mlnt.;ion of thl Losa
C9m;e;.tlon Provision. in ,hI Telecommunication. Act of 1926, C:
Jocket No. 96-98, relea.ed August 8, 1996, 61 Fed. Reg. 45,476
(Aug. 29, 1996).

~I A general de.cription of each of the Infra.tructure Owners
is attached herete a. Appendix I.

li Some of the Infra.tructure Owners provide energy service in
states that have preempted the Commis.ion's jurisdiction under
Sect~on 224 by making the certification required by 47 U.S.C.
§ 224(c) (21, and are therefore subject eo state regulation of
pole attachmenes. Nonetheles., becau.e the federal statute
serves as ehe loose "benchmark- on pole attachment and relaeed
issues, all of the Infraseructure Owners have a significant
interese in the Commission'S actions concerning such issues.
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~or~~ons of the Commission's fiest R4Q addr~ssing Sec~:=n

access and denial 0: access :~ poles, d~cts, ccndui:s and

224.: ,

..... - .. --.. _~ .. -~-
~:-way, a~d Section 224(h) I ~r~::en ~c:~:iCatlOn of :~:ended

~cd:::=a:~=;.s to poles, duc~s, co;.dui:s and r:gh~s-of-way.:'

2. In general, the :;.frastr~c~ure Owners seek

=ecc;.sideration of the Commission's first 849 in the above-

capt:oned proceeding for the following reasons:

• 7he FCC's requirement that utilities expand capacity :=

accommodate requests for access is in excess of its statuto~

Pole Attachments Act;

• The FCC's requirement that a utility allow the use of

its reserve space until it has an actual need for the space is in

excess of its statutory authority and is otherwise an

impermissible construction of the Pole Attachments Act;

• The FCC's requirement that electric utilities exercise

their powers of eminent domain to expand capacity for third party

:elecommunications carriers is in excess of its statutory

authority and is otherwi.e an impermissible construction of the

statute;

• The FCC failed to provide sufficient notice of agency

action in requiring that acce•• to pole. be granted within 4S

days of a reque.t for acce•• ;

~I The Commis.ion's discu.sion of thes. issu•• is found in's 1119-1240 of the Fir't RiO.

3



:30:1

• ~~e FCC's suggestion t~at other than wireline e~~:;~e~:

=~ ~._~aced ~n a. f!~ ..~_·_~·_Y's ~."._~~_~s·_~·...'~~_·...·_~e _~s an ;~pa~~~ss~~~~-- - ... '- - ..... -_"'. ._--
::~s:=~=~:=n =f :~e Pole Aceachmen:s Ace;

• ..;ze""e,..... l'..,at~,..,n • at a ··-;'~·Y~ _ •• I.L.. ....,J '"._. _

access :0 :~:=ast=uc:ure :0 its own highly skilled and tral~ed

e~p:cyees :s arbi:rary and capricious;

• 7~e Commission improperly promulgated ~~les

:~p:e~enti~g Section 224(i) of the Pole Attachments Act :n a

=ulemaki~g relati~g to Section 224(h);

• ~he FCC violated the express language of the Pole

Attachments Act in requiring uniform application of the rates,

terms and conditions of access because that requirement fails to

give effect to t~e statutory provision for voluntary

negotiations, which are not limited by the requirements of the

Pole Attachments Act;

• The FCC violated the express language of the Pole

Attac~ments Act in finding that transmission facilities are

subject :0 access; and,

• 7he FCC violated the plain language of the pole

Attachments Act to the extent it concluded that the us. of any

single piece of infrastructure for wire communications triggers

access to all other infra.tructure.

3. In addition, clarification is sought by the

:~frast=ucture Owners with respect to the following issues since

:he intent of the Commis.ion is unclear from its decision:

4



• That only reasonable effcr:s are required :0 pr:v:ie -

iav.s advance ~.·ot.'~e ~ ~~~-~~ ·t·~A c~ -~~ Ame~~.~ •.. - 0 ..... ....,; •• __ U _ •• - ...... _ •• -_. -:_••cy

• :~at :~e procedures :or resol~:~on 0: access comp_a~~:$

:~=:~de :~ll consideracion of the posit~on ef beth the

complai~ant and the respondent.

4. !n their Comments and Reply Comments in the

proceadings b.low,ll th. !nfrastr~ctur. Own.rs .lso aas.r:ed

:~at, :0 tbe extent the Commission interpreted Section 224(f) as

mandating access to utilities' poles, ducts, conduits and rights

of-way, the statute raises constitutional taking. questions.

Although the Commission held that Section 224(f) (1) does, in

fact, mandate access to utilities' pole., ducts, conduits and

rights-of-way, unle•• one of the exceptions provided in Section

224 (f) (2) fo~ denial of access is applicable, .us, L,g., first

EiQ, , 1187, it declined to address the constitutionality of

~andated access, finding that it did not have jurisdiction to

jec~de the constitutionality of a federal statute. ~. Secause

the FCC has already acknowledged its lack of jurisdiction to

address the constitutionality of mandated acces., the

Infrastructure OWners have not argued that que.tion here. The

failure to argue the is.u. should not, however, b. interpreted as

an admission on the part of the Infrastructure Owners that

11 Notice of Proposed Rulemaking, In the Matter of
Implem,n,ation of thl Lostl Compe,ition Provision. in the
r,lecommunication. Ac, of 1996, CC Oocket No. 96-98, released
AprJ.l 19, 1996) ("NPR,M").

5



:10r sho~:':i :::e

~~ss~~~ :~ argue

'3 C....... S .. • ·"' "y 1: ........_ """ .. '- __ __ a.. .. __ ,~~;

:~e ~ssue be c~~str~ed as a !....a~ver 0: ar.y ...... --- - ~ .... -
:: =~-:3..:..:.-=::ge che cO::Sl::.:~:i.o~al':':y :;If Sec::.on 224 (:. r:: :.:: a::y

s~c~:.: :::a: :::e FC: exceeded its statuto~1 au:hor~:y ~:1

co~s:=~~::g Sec:~on 224(f) (1) as mandating access :~ ut:.::::es'

;o:es, d~c:s, conduits, and rights-of-way. ~,~, 24 F.3d

::4: :.C. Ci.r. :994) (sta~utes should be construed to defeat

admi~istrative orders that raise substantial constitutional

quest:.ons) . U

S. ~he above-referenced aspects of the Commission's First

EiQ, ;~ allowed to stand, will have direct, adverse impacts on

the Infrastructure Owners. For this reason and in light of their
"'-

participation in the rulemaking proceedings below, the

~I :'he Commission's statement that a "utility's obligation to
pe~i: access under section 224(f) does not depend upon the
execution of a formal written attachment agreement with the party
seeking access," Fir,; RiO, , 1160, further supports the
cons~ltu~ional ~aking argument. The permanent physical
cccupa~ion of a utility'. infra.tructure without any type of an
agreemen~ as to the term. and condition. of acce.. (especially an
allocation of risk and liability) consti~ute. a gross invasion of
priva~e property. Such an inva.ion is a ~aking without regard to
the pUblic intere.t involved. ~ Lor.t~o v. Teleprompter
~anha'tan CATV Corp" 458 O,S, 419, 426 (1982). The
Infrastructure Owner. seek recon.ideration and resci••ion of ~he

Commission'. finding that a written agreement is not required
before the acce•• obligation ia triggered; the Commis.ion should
f:nd that access may not be granted to a utility'S infrastructure
aasent a blnding agreement setting forth the rates, terms and
conditions of acces•.

!J Wisconsin Electric Power Company does not join in ~he
constl:~tlonal argument.



:~:rastr~cture Owners have s~and:~g t~ seek =eccnslderat::~

, -. ..:.a::'··· ..at·~n 0'" ·"e ;,i"'Sl; ~-O as ~ .. ,'
- - - - - - ~.. .:;. _ _~!• ..4.::.:. , - - y

t. Applicible Legal Standlr;.

discussed :-!erel~,1-

a :-.:.

6. An agency constr~l~g a statute should be ml~d:~: 0: :~e

:~o-step :~~~iry set :orth by the Supreme Cour~.iJ 7he ::=5:

step :s to determine if Congress has direc~ly spoken ~o ~~e

:ssue. :: the i~~ent of Congress is clear, either from the

~anguage 0: the statute itself or from the use of 'ltradit:onal

tools of statut~ry construction," an agency, like a reViewing

court, must give effect to the unambiguou.ly expressed will of

Congres•. ~1 Furthermore, courts require that an agency

adequately articulate the reasons underlying its construction of~

a statute so that a reViewing court can properly perform the

analysis set forth in Cheyron. lll

7. :n the sections that follow, the Infrastructure Owners

demonstrate that the Commis.ion hal failed to follow these wel1-

settled principles of statutory construction in a number of

!I ~ Panhandle EI.tlm Pipilin. Co., 4 FCC Rcd 8087, a08S
(:989) .

11 :hevrou. g.S.A.. Ins. v, we. Ins" 467 U.S, 837 (1984).

::.21 d 5ACLU V, Federal CommuniSltion. Comm'n, 823 F,2 1554, 1 68
[D.C. Gir, 1987) (citing LandrIth rimal; Co. v, Land;e,h, 471
U.S. 581,685 (1985»,

~I ~ Acme Pi. Ca.ting y, NL&B, 26 F.3d 162, 166 (D,C. Gir.
:994); I.eeso v. Hay., 965 F,2d 1081, 1085 (D.C. Cir. 1992) ("In
the absence of any .xplanation ju.tifying [the agency's position]
as within the purpose. of thl ast . , . , we are unable to
sustain the Commission's decision as rea.onably defen.ible,")

7



:~Stances in promUlgat~~g rules :~ ~~plement ~ew SeCt:=~s ~2~ -

a~d :24,h) of ~he ?ole A::achmer.:s Ac:. '~~~r~;~g'y --er"\~_~ .... _ •• _ , _ ••

II. R.con.ia.ration I. Handat.d I.cau•• th. Commi•• ion
Ex•••d.d It. Statutory Authqrity

A. Th. Commi•• ion Ixc••d.d It. Statutory
Authority in R.quiring that Utiliti•• Ixpand
CApacity to Aec?"cdat. I.qu••t. rOt Ace•••

8. ~he Commission's determination that utilities must

~xpand capaci:y :0 accommodate requests for access is contrary :0

the express intent of Congress. In the first RiO, the Commission

reasoned that beca~3e "(a) utility is able to take the steps

necessary to expand capacity if its own need. require such

expansion(,] (t]he principle of nondiscrimination established by

Section 224(f) (1) requires that (a utility] do likewise for

telecommunication. carriere and cable operators. llji/ Ba.ed on

:h~s reasoning, :he Commis.ion determined that "lack of capacity

on a particular facility doe. not automatically entitle a utility

':0 deny a request for acces.," and therefore "before a utility

can deny access it mu.t explore all accommodation. in good

:aith. "11'

9. The Commis.ion'. interpretation of the

nondiscrimination provision fail. to give effect to the

:imitat:ons set forth in Section 224(£) (2). The plain language

~, I 1~ firs': RiO, 1162.

8



~f Sec:~=n 224(:) (21 clearly g:ves a utilicy :~e r:ght := ie~v

3. '_--_1:I>_5S :"'as-d on .; ..... su..:t~_... _· __ .~... -_apac_'-_y. S c~''"''''' "''''A(:' 1-'- .. __ - '- e '-_ ..... .:. .. , ,_, .... , s:a:es.

~o:wl:hstanding paragraph '::. a utility prov:ding e:ec:=::
se:v::e may deny a cable :elevlslon syscem or any
-~'Q"'-'''''''u''';'''a'"'-''''s "'ar"',/a'" ac-ess '"- l' .. S poies ~ ..... ---- ... --_ .•••• ~ •• _ ... 1.._..." ........ _ '-w _ ..., .... -... __ .:.1

~ond~::s, or r:ghts-of-way, on a non-discrlmlna:ory cas:s
where :~ere is lnsuffic:en: capacity and for reasons 0:
safecy, reliability and generally applicable englneer:~;

purposes.

:~e only qualification chat Congress included in chis section :s

:~a: any denial of access due to insufficient capacity muse ce
done C:1 a "nondiscriminacory basis." This language is

~nambiguous and, as such, iends itself to only one

interpretation. An electric utility has the right to deny access

if it determines chat chere is insufficient capacity, so long as

chat determination is made on a nondiscriminatory baais.

10. Although the plain language of the statute includes

only one qualification, the Commis.ion's interpretation reads

another substantial qualification into it. Under che

Commission's interpretation, Section 224(f) (2) would read as

:~llows:

Notwichscandinq paragraph (l), a utility providing eleccric
service may deny a cable televi.ion system or any
celecommunicationa carrier access to its poles, ducts,
conduit., or rights-of-way, on a non-discriminatory basis
where there is inaufficient capacity, end ~h. utility ;'n'ot
r •••qp'bly ~tr ie' f.qili~ ~q igqE•••••uqh ;.p.qi~y,

and for reaaona of .af.ty, r.liability and generally
applicable engineering purpose•.

• ~ Congress had intended to qualify a utility" right to deny

access :n the manner sugge.ted by the FCC, Congress would have

draf~ed che statute to include such language.

9



1:' . Sect :'on 224 (f) (2) :nanl:ests C::ngress' s unde::s:a:-.:i:.::g

:::.a: "", """';ty ..........v'd·~g e.J."·c---- se""'I·-·" ··5 ..~ ... -_.. :-.>."J... ••• - -_.- _ --- ,' l.,

:.. a::.: ·.:.::'e :.:1 maki::g determi:lat :.::ns about access to i.:s

:.:::-_as-_-_·_,-_-_~-_·_ ~e~_allse of "~e ~a~"-· a~d · ,oor-an~e ... ~- - '-.... -.... - .. - - '- -' ..
.:.:-.:ier:'/:.:-.g servlce for whid'1 the infrastr"~c:'J.re is used --

elec:~:= serJice. Congress intended to bestow on elec~::=

:.l:i.:'i.:':'es the "right" :0 make this determination without ::av:.::g

:0 j'J.sti:y a decision ~ to expand its capacity. Sect:::n

224(:) (2) reveals Congress's conclusion that the determination ::=

whether sufficient capacity exists to accommodate access to a

pole, duct, conduit or right-of-way must be left to the judgment

of the electric utility, based on its assessment of whether

access comports with safety, reliability and g.nerally applicable

engineering standards.

12. A second glaring fault in the Commission's logic is its

attempt to expand the nondiscrimination principle in

Section 224(f) (1) so that a telecommunications carrier requesting

access is afforded the same infrastructure rights as a utility

engaged in its core utility services. In fact, this

interpretation of the nondiscriminatory access provision of

Section 224(f) (1) conflicts with Congress's intent. Congress

expressly addr••••d the i ••u. of nondiscrimination with respect

:0 a utility subsidiary that offers telecommunications or cable

:elevlsion services, by requiring that a utility treat that

subsidiary in the same manner a. it does other prOViders of such

services. The Commission itself observed that "the

10



:"'.or.discrimination r~qu::.=emer.': ~: Sect:::n 224 (f) (:.)

_;:::a..,..."",oi -AS 'I':':J3:· =T- • :~US, a u:i:i:y's ability t~ expand capac::!

::5 c::re ~::l::y services should have no bearing ~n, ~or =::~:er a

s:~::ar ri;ht ~n, telecommunicacions carriers seeking access ::

such :acili:ies.

I. The Commi••ion &xce.dad It. Statutory Authority by
Requiring , Otility to Allow the 0•• o~ It. Re.erve
Sp.ce until It Sa. ap Actual Neld fAr the Sp.c.

:3. :n the First RiO, the Commission determined to allow

"an electric utility to reserve space if such reservation is

consistent with a QQn&~ development plan that rea.onably and

specifically projects a need for that space in the provision of

its core utility service. "UI The Commission further decided

that" [t}he ~lectric utility must permit us. of its reserved

space by cable operators and telecommunications carriers until

s'J.ch ::'me as the utility hal an actual need for that space. "UI

:4. As discussed above, Congres. plainly and unambiguously

gave electric utilitie. the right to make capacity determinations

when considering reque.t. for acce.'. A denial need only be

administered in a nondi.criminatory manner vi.-a-vis cable

::perators and telecommunication. carrier.. Nothing in Section

224(fl (2) limits a utility'S ability to plan for future expansion

:":'1 •First RiO, 1 1168 (empha.is added).

~I first RiO, 1 1169.

11



by =~serv:~g capacity. :~deed, :~~gress was well aware ~~_ - an

::ec:~:: ~:llity's need t~ ~~serve :apac::y when :: ;ave

wou:1 ~ave :~cl~ded :an~~age in the statute that c~uld r~ascnab:y

be :~:~~reted :0 li~it this utility practice. 7hus, the

:~mm~ssicn's determination to further qualify a utility's rlgh:

:0 ~ese~re cspa~ity violacas Congressional incanc.

:5. As noted above, the Commission limited a utility's

right :0 use its reserve space to instances where such

reservation is "consistent with a Qgna 1iQa development plan that

reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignores the

realities of a utility'S core bu.ines. of prOViding electric

service. Ma~y utilitie.' development plans are under constant

review and revision to account for regulatory and market

~ncer:ainties caused by federal efforts to deregulate the
. .. d

e~ec:rlC :n ustry. By restricting a utility'S right to reserve

:apaci:y, the Commis.ion is forcing a utility to either expand

its business based on sheer speculation of load growth, or to

:ace repeated complaint. by entities seeking access to re••rve

:apacity. The provi.ion of safe, reliable electric service

cannot be c~nditioned on a utility'S ability to satisfy this

~nworkable standard.

:6. As a practical matter, the reservation of capacity must

remain within the exclusive authority of the utility, and any

12



~~se~/a~:on of space by a utili:y should be consldered

;=!S~~p~:vely reasonable. :~st =eca~se a ~:::::y :s ~c~

:'..:.==e:::_i' '..:.sing "=apac:.:y" does ne: mean that such capac::i'

=ar=:~=s and cable companies. ~tili:ies rout:.nely al~=ca:e

=er:aln space to be used in the event of an emergency.

example, :f certain ducts collapse, the utility's cont:.~gency

;lan calls for the :.~mediate substitution of other ducts,

Surely, this space cannot be considered "reserve." At a min.i:Tl~m,

the Commission must clarify that the obligation to prOVide access

does not extend to space that is needed for emergency purposes.

17. The idea that a party can use space on an interim

basis is simply impractical and unworkable. Once

telecommunications carriers and cable companies are using a

utility'S infrastructure, and serving telecommunications

interests, a utility simply will not be able to recapture such

~eserved space in the time neces.ary to effectively serve its

core utility busines.. Indeed, according to the Commission, at

the time the utility s.ek. to recapture its reserve space, ~he

utility mu.t provide the u.er an "opportunity to . . . maintain

its attachment 8 by expanding capacity.lll This requirement

could be u.ed by attaching entities to claim that the utility

must allow the user to stay on or in the facility until the

~tility construct additional capacity. A utility'S ability to

provide dependable service would be severely threatened by such

_

~11 first RiO, 1 ll69.
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an ~bligac~on because 0: :~e slgn:ficanc englneer:ng and

~:r.S:=~c::on time lnvolved in expand:nq capaclty.

,•. ' ... , .... ·...,me~'a~A'y -AcaO"lt:."-e ' s e">Jo-----l -- ..... , -- -_... ..- ="..... :: reserve spac I :..:-.. to::e :-ea ..

~or:d, or.ce a :elecommunicat:.ions carrier or cable company :s

~Slr.g a ut:.ili:y's infrastructure, it will be difficul: :0 recla:~

:~at :apaci:y. Telecommunications carriers simply will not:.

vacat:.e a utility's facility short'of litigation if the wit:.hdrawal

~i:: likely result in the interruption of service to

:elecommunications customers. For this reason, any requirement

:0 allow telecommunications carriers and cable operators access

to a utility'S reserve space will effectively eliminate a

utility'S use of that space altogether. Aa such, and in light Of

the above reasons, the Commis.ion's determination on aceesa to

reserve space is arbitrary and capricious and must be reversed.

C. The pee .a. No Auehority to .equire .lectria atiliti••
to axerai.e Their 'ower. of Ba1AeDt noaaiA to lXpaAd
Cap.e i s;v!'

19. :n its discussion of access to poles, conduits, and

rights-of-way in the Firlt RiO, the FCC articulates its view of

~t:.ilit:.ies' obligation. with regard to private property rights.

Specifically, the FCC state.:

at Wisconsin Electric Power Company do•• not join in this
section of the parties' Petition for Reconsideration and/or
C:arificacion.

14



- .- . J._L. __._

We believe that a u::li:y should be expec:ed :~ exe:::s~ ~:3

emi:lent domaln au:hor:.:y :0 expand an eXlst l:1g :.-:.gr.: -:::: -.;a'/

::ve: private property :n order :0 accommodate a re~~es: ::~

~c:ess, :ust as it would be :equlred :0 ~od::y ::s ';o:es ::.
=::~=~i:s to permit at:achmen:s.~'

~ 5~;;==~ =~ :~~s position, :he FCC ~ur:her s~ates:

:or.gress seems co ~ave contem~lated an exercise of e~:~e~:

domaln authority in such cases when i: made provlsl=~S ::::.
an owner of a rlght-of-way that 'intends to modify or a::er
such" .:ight-of-way ... ' .lll

:~e :C:'$ pOSition goes well beyond Congressional intent or any

reasonable construction of Section 224 with regard to access :~

~:::i:y :nfrastructure. Requiring electric utility owners to not

only prOVide accesa to established rights-or-way but also to

condemn properties at the request of telecommunications carriers

is without any support in the statute. lll Accordingly, this

position must be reconsidered.

20. As the FCC notes in the First RiO, the scope or a

utility'S ownership or control ot an easement or right-of-way is

al 1first RiO, at 1181, (rootnote omitted) .

III ~. (footnote omitted) .

III Although the Pole Attachments Act wa. enacted some 18 years
ago, requiring utilities to exercise their eminent domain
authority to expand rights-o!-way has never been considered a
pare of that .tatute. Typical pole attachment agreement. require
the party .eeking acce•• to secure whatever additional right•.are
needed by that party before acee•• can be granted consistent with
the underlying ea.ement or right-ot-way. Thi. practice correctly
assigns ~he obligation of securing additional rights to ehe par~y

requ~ring those riqht.. The 1978 Pole Attachment. Act and the
1996 amendments to ie permit 'piggybacking l on the utilieies'
existing poles, ducts, conduits and rights-of-way -- ehey do no~
require utilities' to secure additional poles, ducts, conduits
and rights-of-way.

lS



a ~a::er of state law.~1 7he au:hor::y granted by many s:a:e

~~:~e~: domain statutes expressly _:~:: :~e use 0: ~ands

:c~de~ned by a u:::::y :0 :~e u:::::y's own cperat:ons. 7he

:c:r:;an:es:

... may acqulre by condemnation for I right-of-way :0;
:heir ... lines, t+nnels, exftava;lons or ~orKs, ~ands

for ~ays or r:gnts-of-way I

~any other states, :ncluding those identified to the FCC ~n :he

Comments,ll' limit the exercise of eminent domain authori:y.ll'

7he Ohio Code, for example, provides:

Any company organized for manufacturing, generating,
selling, supplying, or transmitting electricity, for public
and private use ... may appropriate so much of such land,
or any right or interelt therein, including any tree.,
edifice., or building thereon, as is deemed necessary for 
the erection, operation, or maintenance of an electric
plant, including its generating Itationl, subltationl,
switching stations, transmission and distribution lines,
poles, towers, piers, conduits, cables, wires, and other
necessa~ structures and appliance•. BI

III firs; RiO, , 1179.

UJ 1 dAla. Code § 10-5-4 (1996) (emphasis supp ie ).
_
2.1

~, ~, Comments of Duquesne Light Company at 15 n.26,
identlfying the States of Florida, Georgia, New Hampshire, New
~exico and Virginia; Comment. of Pica Energy at 2, identifying
the Commonwealth of Pennsylvania as haVing such restrictions in
place.

ill ~,~, Arkansas, Ark. Stat. Ann. S 18-15-503 (1995),
California, Cal. Pub. Util, Code S 612 (Deering 1996), Delaware,
Jel. Code Ann. S 901 (1995), Indiana, Ind. Code Ann. S 32-11-3-1
:Surns 1996} Minnesota, Minn. Stat. S 300.4 (1995), Texas, Tex.
Rev. eiv. Stat. art. 1436 (1996), Wisconlin, Wis. Stae. S 32.02
(:994), all reserict the exercise of eminent domain authority to
purposes that further the ueility's own operation•.

al Ohio Rev. Code Ann. § 4933.15 (1996).
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As t~e above passage demonst~ates, state statutes :~equent:l

;~~v:i~ :=~ only a limlced exerc:se 0: eml~ent ioma~n power. :r

.... .:.~ ...... - -~A"';S "'.: ~""e "~"."y '~t '1' .. ' F-------- •• __ -- _. ...i l l .. les, c .. C:lurse, can::ct

~rcv:de ::1 telecommunications carriers authority t~at they =0
~ave themselves. Accordingly, the FCC's position is unte~able ...

a substant:.al number of jurisdictions across the country.

2:. Section 224, furthermore, does not provide any

stat~tory basis for application of the FCC's pOSition in those

jurisdictions where eminent domain authority has not been

expressly limited. Section 224(c) (1) makes clear that it does

not grant to the FCC jurisdiction over "rates, terms, conditions,

or access to poles, ducts, conduits, and rights"of-way as

provided in subsection (f) in any ca.e where such matters are

regulated by. a State." In order to allum. and retain

:urisdicc:.on over rates, term. and conditions for pole

attachments under Section 224, a state must make certification to

:::'e FCC, i~plement rule. and respond promptly to complaints. lll

~o such conditions are placed in Section 224 on a state's

jurisdiction over, or its regulation of, acces. to pole., ducts,

:gnduits and rights-of-way; the fact of regulating this subject

~atter is alone sufficient to establish state jurisdiction over

; ..-- .

III 4 7 U. S . C . § 224 (c) (2) - (4) •
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22. ~.. n ~~.•e ~._;_~S~. =~~ ~ ~C~ ~as .~ d em·- ..._ .._._..._.a__I!""o&~ I : ••e :' _.. pos 1_e l:'lenC

a~:~or::y as a vehic:e ::r access :~ ~:gh:s·of-way by

:ele=o~~un~cat:or.s carr:ers. _~ ::ghc of the fact :hat ~owers 0:

em:~en: ~o~al~ are conferred by, and regu:ated under state :aw,

~owever, Sec:::n 224 confers no jurisdiction t~ the FCC to

~ic:ate the scope or the terms of their application. :espl:e

this J~risdic:ional deficiency, the FCC has articulated a

position that suggest a ~ facto preemption, unauthorized by

Congress, of the states' jurisdiction over the exercise of .

eminent domain authority. In accordance with the FCC's position,

a requesting carrier could effectively assert eminent domain

authority co-extensive with that of the utilities; by making a

request of a utility, a carrier could, indirectly, cause the

condemnation of property solely to benefit its own

telecommuni~ations operations.

23. This extraordinary result was not contemplated by

Congress, as is evidenced by the specific provisions detailing

the respective extent of federal and state jurisdiction over such

~atters.ill Had Congress intended to dramatically rework local

regulation of eminent domain authority, it would have done so

ill Congress may delegate eminent domain authority to a person
or corporation under federal statute. ~, A.a., 41 U.S.C. §
717(f) (h) (granting certain natural gas companies eminent doma~n

authority to expand a right-of-way). Congress had the authorlty
to make a delegation of eminent domain authority to utilities to
acquire additional rights-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.
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