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Dear Mr. Caton:

This is to notify the Office of the Secretary that Christine
Gill and Thomas Navin, attorneys with the law firm of McDermott,
Will & Emery, and representatives from Northern States Power,
Florida Power and Light and Commonwealth Edison Company
(collectively "the Electric Utilities") made an oral ex parte
presentation to Anita L. Wallgren, Legal Advisor for Commissioner
Susan Ness and Thomas Mullooly (the "FCC staff").

The substance of the Electric Utilities' conversation with the
FcC staff concerned the issues addressed in the Petition for
Reconsideration and/or Clarification of the First Report and Order
and Reply to Oppositions to Petitions for Reconsideration filed on
behalf of American Electric Power Service Corporation, Commonwealth
Edison Company, Duke Power Company, Entergy Services, Inc., Northern
States Power Company, The Southern Company and Wisconsin Electric
Power Company in the above-captioned proceeding. A copy of those

filings, without the associated exhibits is being filed in duplicate
with this notice.

In accordance with the Section 1.1206 of the Federal
Communications Commission rules, a copy of this notice and its

attachments have been hand-delivered to Ms. Wallgren and Mr.
Mullooly.

Very truly yours,

Chitin S/

Christine C. Gill

cc: Ms. Anita L. Wallgren
Mr. Thomas Mullooly

No. of Copies rec‘dC l

List ABCDE




BEFORE THE HECENED
Federal Communications Commission SEP 39 199
WASHINGTON, D.C. 20584 c
. TERAL (e, v

- VNS YMuis
P G einsaiy x

In the Matter of

Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996

CC Docket No. 56-98

To: The Commission

PETITION FOR RECONSIDERATION AND/OR
CLARIPFPICATION OF TEE FIRST REPORT AND ORDER

ON BEEALP OF

AMERICAN ELECTRIC POWER SERVICE CORPORATION,
COMMONWEALTE EDISON COMPANY, DUKE POWRR COMPANY,
ENTERGY SERVICES, INC., NORTHERN STATES
POWER COMPANY, THR SOUTHERN COMPANY AND

) WISCONSIN ELECTRIC POWER COMPANY

Shirley S. Fujimoto
Christine M. Gill
Kris Anne Monteicth

McDermott, Will & Emery
1850 K Streec, N.W.
Suite 500

Washington, D.C. 20006
(202) 887-8000

Their Attorneys

Zated: Seprtempber 30, 19396



(..,......... »
- e - -

TABLE OF CONTENTS

S Y

—;\:—:;\ﬂpo’--—O A\I

I et )

-t .

- — =y =
ARS JM:.N -

- - -

-

vv]
- .

Applicable lLegal Standards

Reccnsiderazicon Is Mandated Because the Commissicn
IXceeded Its Statutory Authority

A

9]

The Commission Exceeded Its Statutory Authority in
Requir.ng znaz Utilizies Expand

The Commission Exceeded Its Statutory Authority by
Requiring a Utility to Allow the Use of Its

Reserve Space Until It Has an Actual Need for the
Space .. . .

The FCC Has No Authority to Require Electric
Utilities to Exercise Their Powers of Eminent
Domain to Expand Capacity

Reconsideraticn Is Mandated Because the Commission’'s
Decisicn Is Arbitrary and Capricious

A.

)

@]

The FCC's Requirement that Utilities Provide
Access to Infrastructure Within Forty-Five Days Is
Arpitrary and Capricicus Because the Agency Failed
20 Provide Notice of Agency Action

The Conclusion that Any Type of Equipment Can Be
Placed on a Utility’'s Infrastructure Is Arbitrary
and Capricious Coe ..

The Commission‘s Determinacion that a Utility May
Not Restrict Who Will Work in Proximity to Its
Electric Lines Is Arbitrary and Capricious and
Reflects a Failure to Comprehend Fully the Danger
Associacted With Such Work e .

The Commission Improperly Incorporated Section
224 (1) inco Its Section 224(h) Analysis on Cost-
Sharing Issues Ce e e e e e e

The FCC’'s Interpretation Is Impermissible Because It
Viclates Congressioconal Intent .

i

[ ¥
3

26

29

32

34



(13}

()

Clar:is

inten

A.

ZCONCLUSICON

The Requirement £cr Uniform Applicaticon of zhe
Rates, Terms and Ccndicisns cf Access Is Contrary
o Law Because It Fails o Give Effect =o the
Statutory Requirement cf Vcluntary Negectiaticns

The FCZ's Finding =2 tne Pcle Attachments Act
Applies t3 ..ansmlssﬁon Facilit.es Is Ccntrary =32
-“e Plain Meaning cf the Statute and the

ongressicnal ‘“ten'

The FCC Viclated the Plain Language of the Pcle
Attachments Act o the Extent It Concluded zhat
the Use of any Single Piece of Infrastructure £
Wire Communicac.ons Triggers Access =2 All Othe
nfrastructure Ce e

ficzaticns Are Warranted Because the Commission’'s
t Is Ambiguous

The FCC Should Clarify that Only Reascnable
Efforts to Provide Sixty Days Advance Notice ¢f

Non-Routine or Non- Emergency Modifications Are
Required . e S

The FCC Should Clarify the Procedures for
Resolution of Complaints

ii

<)

v

45

45

>
oD

Ul
o



128 Firstc Repors and Qrjer che Commission found zhat

<

224 of the Communicaticns Act of 1934, as amended zy zne

mmunlcsaticons Acz of 1396, mandates access t©o Utl..-.es’

gcies, Zucts, condulzs and rights-of-way on a nondiscriminactsry
casis and established five "rules of general applicabilizy" and
severa. "guidelines" regulating that nondiscriminatory access.
The Commission also promulgated rules to implement the newly
enacted writzen notification provision cf Section 224.

The Infrastcructure Owners, a group of electric utilicies
with infrastructure networks constructed and maintained for the

purpose cf providing electric service, take exception to a number

cf the Commission‘s "rules" and "guidelines" and seek

Wy

reconsideration of them. The defects in the Commission’s
f£indings fall into three brcad categcries.

First, éhe Commission exceeded its statutory authority under
Section 224 in several respects. The Commission went well beyond
the scope cf the statute in requiring utilities to expand the
capacity of their existing infrastructure to accommodate new
requests for access by telecommunications carriers or cable
operators; indeed, its decision ignores one of the four express
Dases on which access to infrastructure may be denied. In
addition, the Commission’'s finding that utilities must permit cle
use cf reserve electric space until an actual need develops gcoes
Seyond the Commission’s province, ignores the realities of

electric operaticns, and threatens the public interest. Finally,

iii




the Tommission has impermissibly incruded -- without a stazuzzsy
casis therefor -- in matcers of state jur:isdiccion in fin

Q
tnat ctilities should use eminent domain authority granted under

szate _.aw t2 expand cheir rights-of-way for zhe penefiz cf non-
12 znird parcies.
Second, some portions of the Commission’s decision are

arsitrary and capricicus. The Commission adopted a 4S5-day

respeonse requiraemant without ever noticing the issue and withcous
any mencion of it in the Commission’s decision. Similarly, the

modification costs issue was not noticed. Several other aspects

- -

cf tne Commission’'s decision are arbitrary and capricious because
record support for them is lacking.

Third and finally, the Commission’s decision embraces a

construction of Section 224 that impermissibly violates

Congressicnal intent in several respects. The requirement that

rates, terms and conditions of access be uniformly applied
2ffecz.vely emasculates the Congressional intent -- illustrated
St 1n the express language of the statute and in its
~egis.at:ive nistory -- in favor of negotiated access agreements.
The agency's finding including transmission facilities in the
sccpe of Section 224 and allowing for the placement of equipment
cther than coaxial or fiber cable on or in utilities’
rnfrastructure also contradicts the express language of the

scatute and, ctherefore, Congressicnal intent.
In additicn to those aspects of the First Report and Qxder

on wnich they seek reconsideration, the Infrastructure Owners

iv




also seek clarificaticn of two ambiguous aspects of the
ccmmission’s decision. Specifically, the Commission should
clarify chat the 60 day written notice period will not apply in

nstances ci a non-emergency or non-routine nature) wners the

cefcre underzaking the modification or alteration -- because .:
1S erther subject to a state or local requirement or because :t:ne
public interest dictaces that the modification be performed more
Juickly. The Commission also should clarify that iz intends to
permit a respondent to an access dispute to file a response to a
complaint, and that the Commission will consider that response,
before the Commissioﬁ acts upon the complaint.

In sum, the Infrastructure Owners support the Commission's _
efforts to implement rules and regulations that further the de-
regulatory and pro-competitive policies of the Telecommunications
Act of 1996. The Infrastructure Owners' requests for

reccnsideration and clarification are consistent with those

policies and should be adopted by the Commission.



BEFCRE THE

Federal Communications Commission

WASHINGTON, D.C. 20554

In the Matter of

Inplementation of the Local CC Docket No. 96-958
Competition Provisions ia the
Telecommunications Act of 1996

To: The Commission
PETITION FOR RECONSIDERATION AND/OR
CLARIFICATION OF THER FIRST REPORT AND ORDER =
ON BEEALP OF
AMERICAN ELECTRIC POWER SERVICE CORPORATION,
COMMONWRALTE EDISON COMPANY, DUKE POWER COMPANY,
ENTERGY SERVICES, INC., NORTERRN STATES
POWER COMPANY, THER SOUTHERN COMPANY
AND WISCONSIN ELECTRIC POWER COMPANY
American Electric Power Service Corporation, Commonwealth
Edison Ccmpany, Duke Power Company, Entergy Services, Inc.,
Norcthern States Power Company, The Southern Company, and
Wisconsin Electric Power Company (collectively referred to as the
"Infrastructure Owners"), through their undersigned counsel and
pursuant to Section 1.429 of the rules and regulations of the

Federal Communications Commission ("FCC* or “"Commission”) submit

this Petition for Reconsideration and/or Clarification of the

fizss Report 3nd Order, CC Docket No. 96-98, released August 8,



336 (hereinafter "Zirgg 2350"), in the above-capticned

o

INTRODUCTION

Sr pcower utilltles (or parents, subsidiaries or affiliates :c:
2.8CIrls Cr pcower utilizies) engaged in the generacion,
transmiss:ion, discributicon, and sale of electric energy.¥ The

Infrastructure Cwners own electric energy distribution systems

znat include millicns of distribution poles and thousands of

miles of conduits, ducts and rights-of-way, all of which are used

o provide electric power service to millions of residential and
business customers. To the extent those facilities are used for

communications and the state in gquestion has not preempted the —

'[l

CC’'s jurisdiction, the Infrastructure Owners are subject o
regulation by the Commission under the federal Pole Attachments
Act, 47 U.S.C. § 224, as amended.? The Infrastructure Owners

nave a3 vital interest in, and are directly affected by, those

, CZ
Jocket No. 96-98, released August 8, 1996, 61 Fed. Reg. 45,476
(Aug. 29, 1996).

&/ A general description of each of the Infrastructure Owners
is attached hereto as Appendix I.

Y Some of the Infrastructure Owners provide energy service in
sctates chat have preempted the Commission’s jurisdiction under
Section 224 by making the certification required by 47 U.S.C.

§ 224(c) (2), and are therefore subject to state regulaticn of
pole attachments. Nonetheless, because the federal statute
serves as the loose "benchmark® on pole attachment and related
issues, all of the Infrastructure Owners have a significant
interest in the Commission’s actions concerning such issues.

2
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cortions of the Commission’'s Fizst RLQ addressing Secti=n 224 ¢

iccess and denial of access > pcles, ducts, conduits and rigncs-

ci-way, and Secticn 224(h), wrizten actification of intended

mediflizaticns to poles, ducts, conduits and rights-cf-way.®
2. In general, the Infrastructure Owners seek

reccnsideration of the Commission’s First %0 in the above-

Capticned proceeding for the following reascons:

] The FCC’'s requirement that utilities expand capacizy =3
accommodate requests for access is in excess of its statutory
authcricy and is otherwise an impermissible congtruction of the
Pole Attachments Act;

o The FCC’'s requirement that a utility allow the use of
its reserve space until it has an actual need for the space is in
excess of its statutory authority and is otherwise an
impermissible cconstruction of the Pole Attachments Act;

o The FCC's requirement that electric utilities exercise
their powers of eminent domain to expand capacity for third parcy
telecommunications carriers is in excess of its statutory

authority and is otherwise an impermissible construction of the

® The FCC failed to provide sufficient notice of agency
acticn in requiring that access to poles be granted within 45

days cf a request for access;

2/ The Commission’'s discussion of these issues is found in

s 1119-1240 of the Firsc R&O.



® The FCC's suggesticn that ocher than wireline eguizrmer

zan =2 ility’'s infrascructure 1S an lmpermissicla

laced zn a U

i
)
[

cIhnsiruczicn 3 the Pole Attachmencs AcT;

®
|
.
1
l.l
‘)
)
w

determination that a utilicy may oot rescrics

o The Commission :improperly promulgated rules
imp.iementing Secticn 224(i) of the Pole Attachments Act in a
rulemaking relating to Section 224(h);

° The FCC vioclated the express language cf the Pole
Attachments Act in requiring uniform application of the rates,
terms and ccnditions of access because that requirement fails to
give effact to the statutory provision for voluntary
negotiations, which are not limited by the requirements of the
Pcle Attachments Act;

® The FCC violated the express language of the Pole
Attachments Act in finding that transmission facilities are
surject =0 access; and,

o The FCC violated the plain language of the Pole
Attachments Act to the extent it concluded that the use of any
single piece of infrastructure for wire communications triggers
access to all other infrastructure.

3. In addition, clarification is sought by the
Infrastructure Owners with respect to the following issues since

the intent cf the Commission is unclear from its decision:



® That only reasonable effcrzs are required =5 provize =

iays advance notice o

(2 1)

non-rsutine Cr nen-emergency

th

(]

° That tnhe procedures r resoluz:ion ¢f access cosmplaints
raclude full ccnsideracion of the positicn cf beth the
complairant and the respondent.

4. In their Comments and Reply Comments in the rulemaking
groceedings below,? the Infrastructure Owners also assarced
t2at, co the extent the Commission interpreted Section 224 (f) as
mandating access to utilities’ poles, ducts, conduits and rights-
of-way, the statute raises constituticnal takings questions.
Althocugh the Commission held that Section 224 (f) (1) does, in
fact, mandate access to utilities’ poles, ducts, conduits and -
rights-of-way, unless one of the exceptions provided in Secticn
224 (£) (2) for denial of access is applicable, gae, o.g., Eirsc
2&0, % 1187, it declined to address the constitutionality of
mandated access, finding that it did not have jurisdiction to
decide the constitutionality of a federal sctatute. d. Because
the FCC has already acknowledged its lack of jurisdiction to
address the constitutionality of mandated access, the
Infrastructure Owners have not argued that question here. The
failure to argue the issue should not, however, be interpreted as

an admission on the part of the Infrastructure Cwners that

3 Notice of Proposed Rulemaking., Io the Matter of

Ielecommunications Act of 1396, CC Docket No. 96-38, released
April 19, 1996) ("NPRM").



Sectilcn 224{(81 (1) is censtituz:isnally Sirm; ncr shouls -he
STiSsicn T2 argue the .ssue De cconstrued as a walver zf any rizo-
S crnallznge the conmscizutionalizy 2f Seczion 2244%0 /L inoany

srum.? Furcher, zhe Infrastructure Cwners

)
1
]
D
A
]
]
)
)
p
b
.
]
uy)
(9]
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(8 1Y

supmiT tnat tne rCT exceeded its statutory authority in
Ionstrulng Section 224 (f) (1) as mandating access to utiliz.es’

.3d

']‘

cc.es, ducts, ccnduits, and rights-of-way. 3See, & .g., 24
1141 2.L. Cir. 1994) (statutes should be construed to defaat
administracive orders that raise substantial consti-zutcicnal

Y/
Juesticns) .-

The above-referenced aspects cf the Commission’'s Fjirst

w

R&Q, if allowed to stand, will have direct, adverse impacts on
the Infrastructure Owners. For this reason and in light of their

participation in the rulemaking proceedings below, the

1

/ The Commission’s statement that a "utility’s obligaticn to
ermit access under section 224 (f) does not depend upon the
execution of a formal written attachment agreement with the party
seeking access,"” First R&O, Y 1160, further supports the
constitutional taking argument. The permanent physical
cccupaticn of a utility’s infrastructure without any type of an
agreement as to the terms and conditions of access (especially an
allocation of risk and liability) constitutes a gross invasion of
private property. Such an invasion is a taking without regard to
the public interest involved. Sae A4
Maphactan CATV Corp,, 458 U.S. 419, 426 (1982). The
Infrastructure Owners seek reconsideration and rescission of the
Commission’s finding that a written agreement is not required
before the access obligation is triggered; the Commission should
find that access may not be granted to a utility’'s infrastruccure
apsent a binding agreement secting forth the rates, terms and
conditions of access.

o

-~

! Wisconsin Electric Power Company does not join in the
nstitutional argument.

O



Infrascructure Owners nave standing t©o seek reccrnsiderac:ian a-s

clariiization of cthe Fizst 250, as fully discussed herern ¥
ARGUMENT

I. Applicable Legal Standards

5. Al agency ccnstruing a statute should be mindful cf e

ot

TWO-STep Lnguiry set forth by the Supreme Court.¥ The f:irs
step 1s to determine if Ccngress has directly spcken =5 zhe
issue. If the iatent of Congress is clear, either from cthe
-anguage 2f the statute izself or from the use of "traditional
tools of statutory construction," an agency, like a reviewing
court, must give effect to the unambiguously expressed will of
Congress.:’ Furthermore, courts require that an agency
adequately articulate the reasons underlying its construction cf-~
a statute so that a reviewing court can properly perform the
analysis set forth in Chevrop ./

7. in the secticns that follow, the Infrastructure Owners

demonstrate that the Commission has failed to follow chese well-

settled principles of statutory construction in a number of

¥ gSee Panhandle Eastern Pipeline Co., 4 FCC Rcd 8087, 8088
(.389).

¥ Chevron, U.S.A.. Inc. v. NRDC. Inc., 467 U.S. 837 (1384).
2 ACLU v, Federal Communications Comm'n, 823 F.2d 1554, 1568

‘C.C. Cir. 1987) (citing Lapdreth Timbex Co. v. Landrech, 471

U.S. 581, 685 (198S)).
=/ See Acme Die Casting v, NLRB, 26 F.3d 162, 166 (D.C. Cir.

’

1994); Leeco v,  Havs, 965 F.2d 1081, 1085 (D.C. Cir. 1992) ("In
the absence of any explanation justifying [the agency’s position]
as within the purposes of the act . . . , we are unable to

sustain the Commission’s decision as reasonably defensible.

”



instances in promulgat:ng rules =3 implement new Seczizns 224 ¢
and 224 .n) of tne Pole Attachmenzs Ac:. Acccrdingly, zne
SITTISsSICh MUST use -he process of reccnsideratica and
zlarziizaiicn to correct clear arrasrs in Lts decision.

II. Reconsideration Is Mandated Because the Commission

Exceeded Its Statutory Authority

A. The Commission Exceeded Its Statutory
Authority in Requiring that Utilities Expand
c

8. The Commission’'s determination that utilities must
axpand capacity o acccmmodate requests for access is contrary o
the express intent of Congress. In the First R&Q, the Commission
reasoned that because "{a] utility is able to take the steps
necessary to expand capacity if its own needs require such
expansion(,] (tlhe principle of nondiscrimination established b§”
Section 224(f) (1) requires that (a utility] do likewise feor
telecommunications carriers and cable operators."#/ Based on
zhis reasoning, -he Commission determined that "lack of capacity
cn a particular facility does not autcmatically entitle a utility
o deny a request for access," and therefore "before a utility
can deny access it must explore all accommcdations in good
faith, radf

3. The Commission’s interpretation of the

nondiscrimination provision fails to give effect to the

Limicaticns set forth in Section 224 (f) (2). The plain language
#  firsc 3§Q, 1 1162.
2 14,



cf Seczicn 224(f) (2) clearly gives a utilicy che righe

itcess rased on insuffizient zapac:iiy. Section 224(5 (2. szazss.

/

Nocwitllstanding paragrapch ‘1), a utility providing elscir:is
saxv.Z2 may deny a cable television system or any
T2.eCIMMUNICATIINS carrier access o 1tS poles, ducts,
ccndults, o :;ghts-o:-way, 2n a non-discriminatory cas:
wnere znere .s 1nsufficilent capacity and for reasons c£
safery, reliapility and ge nera;ly applicable engineer:.ng
Turposes

The cnly gqualification that Congress included in this seczicn -3
zhat any denial of access due o insufficient capacity nust ce
done cn a "nondiscriminatory basis. This language 1is
unambiguous and, as such, lends itself to only one
interpretation. An electric utility has the right to deny access
if it determines that there is insufficient capacity, so long as
that determination is made on a nondiscriminatory basis. -
10. Although the plain language of the statute includes
only cne qualification, the Commission’s interpretation reads
another subséantial qualification into it. Under the
Commission’s interpretation, Section 224 (f) (2) would read as

lows:

[

& -
-

Notwithstanding paragraph (1), a utility providing electric
service may deny a cable television system or any
telecommunications carrier access to its poles, ducts,
conduits, or rights-of-way, on a non-discriminatory basis
where there is insufficient capacity,

and for reasons of safety, reliability and generally
applicable engineering purpcses.

If Congress had intended to qualify a utility’s right to deny
access in the manner suggested by the FCC, Congress would have

drafted the statute to include such language.



Ll. Section 224 (f) (2) manifests Ccngress's understanding
that "3 utility providing electris service" must e given wide
-atitide 1n making determinacions about access o its
tnfraszructure cecause of the nature and Lmporzance cf sha
inderlying service for which the infrastruczure is used --
eleczric service. Congress intended to bestow on electric
dTi.iltiles the "right" toc make this determination withcut raving
0 Justify a decision pggf to expand its capacity. Sect:ics
224 (£) {2) reveals Congress’'s ccnclusicn that the determinaticn <f
whether sufficient capacity exists to accommodate access to a
pole, duct, conduit or right-of-way must be left to the judgment
of the electric ucility, based on its assessment of whether
access comports with safety, reliability and generally applicable
engineering standards.

12. A gecond glaring fault in the Commission’s logic is its
attempt to eipand the nondiscrimination principle in
Section 224(f) (1) so that a telecommunications carrier requesting
access i3 afforded the same infrastructure rights as a utility
engaged in its core utility services. In fact, this
interpretation of the nondiscriminatory access provision of
Section 224(f) (1) conflicts with Congress’'s intent. Congress
expressly addressed the issue of nondiscrimination with respect
o a utility subsidiary that offers telecommunications or cable
televisicn services, by requiring that a utility treatc that
subsidiary in the same manner as it does other providers of such

services. The Commission itself observed that "the

10



nondiscriminaticon raquiremenz of Secticn 224 (f) (1)

SIZnlZiTs a utilicy from favering i1-self cr 1:s affiliaces wi--

simi.ar right 2on, telecommunicatcions carriers seeking access =3

such facilizles.

8. The Commission Exceeded Its Statutory Authority by
Requiring a Utility to Allow the Use of Its Reserve

Space Until It Has an Actual Need for the Space
3. In the First R&0O, the Commission determined to allow

"an electric utility to reserve space if such reservation is
ccnsistent with a hopa fide development plan that reascnably and
specifically projects a need for that space in the provision of ~
ics core utility service."'d’ The Commission further decided
that "[t]he electric utility must permit ugse of its reserved
space by cable operators and telecommunications carriers until
such -ime as the utility has an actual need for that space.'i¥
14. As discussed above, Congress plainly and unambiguously
gave electric utilities the right to make capacity determinacions
when considering requests for access. A denial need only be
administered in a nondiscriminatory manner vis-a-vis cable
cperators and telecommunications carriers. Nothing in Secticn

224 (£) (2) limits a utility’s ability to plan for future expansicn

® Tirst 250, 4 1168 (emphasis added).

2/ pirer mgo, 9§ 1169.
28/ 4.

11



Oy reserving capacity. Indeed, Cingress was well aware of an

2l2ciriz utility’'s need t£o reserve capacity when 11 gave
ZZi.l.11es5 the right o deny access zased cn insuffiziens
cfapacity. IZ -: nad intended to change tRhe $3I3LuS Tuo, CTongress

would nave .ncluded language in the statute zhat could reascnably
ce Lnterpretced to limit this utility practice. Thus, :he

gnt

-

Ccmmissicn’s determination to further qualify a utilizy’s -
I3 reserve capacity viclates Congressicnal intent.

~5. As noted above, the Commission limited a utility’s
right 2o use its reserve space to instances where such
reservation is "consistent with a pbona fide develcpment plan that
reasonably and specifically projects a need for that space."
This standard is vague, ambiguous and unworkable, and ignores thé
realities of a utility’'s core business of providing electric
service. Many utilities’ development plans are under constant
review and revision to account for regulatory and market
uncerzaintles caused by federal efforts to deregulate the
alactric industry. By restricting a utility’s right to reserve
zapacity, zhe Commission is forcing a utility to either expand
its business based on sheer speculation of locad growth, or to
face repeated complaints by entities seeking access to reserve
capacity. The provision of safe, reliable electric service
cannct te conditioned on a utility’s ability to satisfy this
unworkable standard.

16. As a practical matter, the reservation of capacity musc

remain within the exclusive authority of the utility, and any

12



reservac.cn ©f space by a utility should be considered
tresumpt.vely reascnable. Just Secause a ut:liiy is ncs
LITrantly using "capacity” dces nct mean that such capaciiy
snculd ze availacle f£cr use by others, such as teleccmmunizacz:izss

o - o - e

zarr.ers and cable companies. UJtilizies routinely allccaze

()
L)
"

Taln space to be used in the event c¢f an emergency. ~Ior
example, i1f certain ducts collapse, the utility’s contingerncy
£ian calls for che mmediate substitution of cther duc:ts.
Surely, cthis space cannot be considered "reserve." At a minimum,
tne Commission must clarify that the obligation to provide access
dces not extend to space that is needed for emergency purpcses.
17. The idea that a party can use space on an interim
basis is simply impractical and unworkable. Once =
telecommunications carriers and cable companies are using a
utility’'s infrasctructure, and serving telecommunications
interests, a utility simply will not be able to recapture such
reserved space in the time necessary to effectively serve its
core utilitcy business. Indeed, according to the Commission, at
the time the utility seeks to recapture its reserve space, the
ucility must provide the user an "opportunity to . . . maintain
its attachment® by expanding capacity.M’ This requirement
could be used by attaching entities to claim that the utility
must allow the user to stay on or in the facility until the
utilicy construct additional capacity. A utility’s ability to

provide dependable service would be severely threatened by such

2/ first R&O, 1 1169.
13



an cbligatilon because cf the significant engineering and
SInstruction time involved I expanding capacizy.

3. =ven .f zhe Cocmmission crafted a rule zhat allcwed a
4T2-1ty T2 .mmedlately recapture 1:ts raserve space, .o the real
wor.d, cnce a telecommunicatisnsg carrier or cable ccmpany :s
2sing a ucility’s infrastructure, it will be difficult to reclaim
—hat capacizy. Teleccmmunications carriers simply will notc
vacate a utility’s facility short of litigation if the withdrawal
will likely result in the interruption of service to
telecommunications customers. For this reason, any requirement
to allow telecommunications carriers and cable operators access
To a utility’s reserve space will effectively eliminate a
utility’s use of that space altogether. As such, and in light &t
the above reasons, the Commission’s determination on access to
reserve space is arbitrary and capricious and must be reversed.

c. The FPCC Has No Authority to Require Blectric Utilities
to lxorci,c Their Powers of Eminent Domain to Expand

19. In its discussion of access to poles, conduits, and
rights-of-way in the First R&Q, the FCC articulates its view of
utilities’ obligations with regard to private property rights.

Specifically, the FCC states:

¥/ Wisconsin Electric Power Company does not join in this
section of the parties’ Petition for Reconsideration and/or
Clarificaticen.
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We Celieve thar a utilizy should be expected =2 exer::

1se .13
eminent domain auchoriiy o expand an existing rignz-ci-wvay
cver private property .n order to accommodate a regquest ‘i
iccess, [ust as 1t would be required o medify 1zs zcles :r

ccnduits to permit attachments.
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Cirngress seems to have contemplated an exercise cf eminent:
demain aucthority in such cases wnen it made provisizns f:c
an cwner ¢f a right-of-way that 'intends t> modify or al:z
such...right-of-way...’ . &

-
-

a v
- -

k™ ™~y

“he FCT's positicn goes well beyond Congressional intent <r any
reasonable construczion of Section 224 with regard to access =90
uzility wnfrastructure. Requiring electric utility owners o not
cnly provide access o established rights-of-way but also to
condemn properties at the request of telecommunications carriers
is without any support in the statute.i/ Accordingly, this
position must be reconsidered.

20. As the FCC notes in the First R&0, the scope of a

utility’s ownership or control of an easement or right-cf-way is

2 first R&0, at Y 1181, (footnote omitted).
8/ 3. (footnote omitted).

/ Although the Pole Attachments Act was enacted some 18 years
ago, requiring utilities to exercise their eminent domain
authority to expand rights-of-way has never been considered a _
part of that statute. Typical pole attachment agreements require
the party seeking access to secure whatever addicional_righ:s.;re
needed by that party before access can be granted consistent with
the underlying easement or right-of-way. This practice correctly
assigns the obligation of securing additional rights to the party
requiring chose rights. The 1978 Pole Attachments Ac; gn§ the
1996 amendments to it permit ‘piggybacking’ on the utilicies’
existing poles, ducts, conduits and rights-of-way -- they do not
require utilities’ to secure additional poles, ducts, conduits
and rights-of-way.

15



28/

3 matzer of stace law.¥ The author:ity granted by many sza-e
2minent 4omain statuzes expressly Limit the use 5f lands
ccndemned By a uzilizy ts the uzility’'s COwn cperaticns. The
Alarzama Izcde, Izr s=xample, provides that electriz cr power
Zsmpaniles:

may acqulre ny condemnacion .g;_j_;.gh;_gﬁ__;g_,;.

Sr ways or rignts-of-way..

Many cther states, lncluding those identified to the FCC in zhe
cmments, ¥’ limit zhe exercise of eminent domain authority.
The Chic Code, fcr example, provides:

Any company organized for manufacturing, generating,
selling, supplying, or transmitting electricity, for public
and private use. . . may appropriate so much of such land,
or any right or interest therein, including any trees,
edifices, or building thereon, as is deemed necessary for -
the erection, operation, or maintenance of an electric
plant, including its generating stations, substations,
switching stations, transmission and distribution lines,
poles, towers, piers, conduits, cables, wires, and other
necessary structures and appliances.®

i

' Zirsc R&Q, Y 1179.
¥ Ala. Code § 10-5-4 (1996) (emphasis supplied).

/

‘r4

o~
>~

See, 2.g,, Comments of Duquesne Light Company at 1S5 n.2§,
identifying the States of Florida, Georgia, New Hampshire, New
Mexico and Virginia; Comments of PECO Energy at 2, identifying
the Commonwealth of Pennsylvania as having such restricticns in
clace.

See, &.g., Arkansas, Ark. Stat. Ann. § 18-15-503 (199§},
Zalifornia, Cal. Pub. Util. Code § 612 (Deering 1996), Delaware.
Cel. Code Ann. § 301 (1995), Indiana, Ind. Code Ann. § 32-11-3-
‘Burns 1996) Minnesota, Minn. Stat. § 300.4 (1995), Texas, Tex.
Rev. Civ. Stat. art. 1436 (1996), Wisconsin, Wis. Stac. § 32.02
(1994), all restrict the exercise of eminent domain authority to
curpcses chat further the utility’s own operations.

&/ Chioc Rev. Code Ann. § 4933.15 (1996).

16



As the above passage demcnstrates, State statutes Srequently
trovidie fzr only a limited exercise of eminent dcmain power, =r
resu’tant use ¢f ccndemned lands, restriczed to the aczual
2_actric needs cf the utilizy. Utilizies, cf course, zannce
crovide to telecommunications carriers authorizy czhat they dc nc:
mave themselves. Acccocrdingly, the FCC's position is untenable :n
a substant:ial number cf jurisdictions across the councry.

21. Section 224, furchermore, dces not provide any
statutory pasis for application of the FCC’s position in those
surisdicticns where eminent domain authority has not been

expressly limited. Section 224(c) (1) makes clear that it does

not grant to the FCC jurisdiction over "rates, terms, conditions,

or access to poles, ducts, conduits, and rights-of-way as
provided in subsection (f) in any case where such matters are
regulated by a State." In order to assume and retain
iurisdiccion over rates, terms and conditions for pole
atzachments under Section 224, a stace must make certification to
~he FCC, implement rules and respond promptly to complaints.¥/

No such conditions are placed in Section 224 on a state’s

-urisdiction over, or its regulation of, agcess %o poles, Jucts,
zonduits and rights-of-wayv; the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

-
-

&/ 47 U.S.C. § 224(c)(2)-(4).
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22. In the First 540, =he FCCT has posited eminent izma:-
utnsrity as a vehicle Ior access I rignts-of-way oy

-

t2leccmmunications carriers. In Light c¢f the fact that gcwers ¢

aminent Zcmain are conferred by, and regulated under szate law,

nowever, Sacticn 224 cenfers no jurisdiczion to the FI2T o

[OR

tate -he scope cor the terms of their application. Cespize

'A
)

tals jurisdicticnal deficiency, the FCC has articulated a
positicn that suggest a de f£agto preemption, unauthorized by

tongress, cf the states’ jurisdiction over the exercise of
eminent domain authority. In accordance with the FCC's positicn,
a requesting carrier could effectively assert eminent domain
authority co-extensive with that of the utilities; by making a
request of a utility, a carrier could, indirectly, cause the
condemnation of property solely to benefit its own
telecommunications cperations.

23. This extraordinary result was not contemplated by
congress, as is evidenced by the specific provisions detailing
the respective extent of federal and state jurisdiction over such
matcers.¥’ Had Congress intended to dramatically rework local

regqulation of eminent domain authority, it would have done so

a Congress may delegate eminent domain authority to a person
or corporation under federal statute. Ses, &.g,, 47 U.S.C. §
717(£) (h) (granting certain natural gas companies eminent domain
authority to expand a right-of-way). Congress had the authority
to make a delegation of eminent domain authority to utilities co
acquire additional rights-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.
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