
~xpress:y i:l the ":'elecommunicatlons Act of :'996 (":'996 Ac,:" U

:~s':ead. :ongress expressly and clearly preserved ':~e states'

:~r:3~::::on to determ~r.e who will exercise eminent doma:~

~xe=::sed.lll

24. ~atters of a purely state or local nature should be

~and:ed :n keeplng with the deregulatory policies underly:ng :~e

:'396 Act. 7he FCC should not establish a regulatory scheme t~at

requires utilities to act on behalf of carriers vis-a-vis third

9arties. Where the right-of-way previously established by a

utility is inadequate to serve the purposes of a requesting

carrier, the issue of condemning new properties through eminent

domain should be left between the carrier and the state, subject~

to the provisions of Section 253 of the 1396 Act. Indirectly

bestowing upon telecommunication. carriers powers that are not

?rovided for in the Act and that are subject to local

:urisdiction is an impermis.ible approach and one which should

~ot be maintained.

25. 7he FCC cites Section 224(h) i~ support of its position

that Congress contemplated requiring utilities to exercise their

eminent domain authority on cehalf of requesting

telecommunication. carrier•. lll Section 224(h) in fact

?ub. ~. No. 104·104, 110 Stat. S6 (1996).

~, ~, 47 U.S.C. § 253(0).

III firs; RiO, 1 1181.
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:'::.dicat:es ~n o~pos'·. ·~·A~.'~~ ~~ ·~eC30 t- •• __•• _-.~_.w.. _.. _oil.

~e~I'~AS ~c~'~e -~ ~~-~~~.~~- "'-1,........ .. .... - _....J ~ ... - ....... _ •• ':J

par: 0: Congress,

er:-··· AS "".'J n'e"".'l·" - ••._----- .. ~ ..- -- -..-
a pole, duc~, oo::.du:: or ~.; ~h" -0'= ·'·'ay ; "'··""ds -- .... od· .:.,__ :: '- ... ..,. e".z" _w'" __ .'

'Jose 0= t::e ':er;'n "i.:ltends" makes c:ear t:~at :T\odi:icat:i.on :'s :0 ::e

~ade whenever :te utility's needs require the modifi:aci~n ~r

a:t:era~i.C:l, rather ~han compelled by a request for attac:::Tlent.

~ad Congress i.::.tended otherwise, it would have used language ~::.

Secti.on 224(h) to reflect the significant mandatory obligation ':0

:T\ake modifications or alterations at the request of a

telecommunications carrier or caDle television operator that

would result from applying the FCC's interpretation of that

section.

26. Finally, the Commission must understand the

implications of the exercise of powers of eminent domain. In the

:aw governing property rights, the right of eminent domain

represents a drastic remedy and one which is not casually

exercised by utilities. Utilities do not take their exercise of

these powers lightly a. the condemnation of property may result

i.n significant disruption to property owners including, in some

cases, the displacement of people from their homes. Otilities

have a strong interest in maintaining good relationships with the

communi:i.es and customers that they serve and recognize that the

responsible exercise of condemnation power is critical to those

relationships. It is contrary to the public interest that such

~. (emphasis supplied) .
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;owers be extended wholesale, :~ough ~~di=ec~~y, ~o an e~~:=~:!

~ew ::ass of en~;-y w'nec~e~ ~~ ~~- ~er-'ss'~'e as a ~a~-A~ -~1.. ..... I ....... _ ". :" \.~_ .. ....,. ~U •

2-. - s~~ma=y, an obligac:on ~o ~ake i~~ependen:.

a:::=~ac:ve seeps co sec~re new righcs-of-way solely for ~~e

=enefi~ of a telecommunications carrier is an extraordi~ary

obligation and was neither contemplated nor authorized by

:ongress. Even assuming, arguendo, thae applicable state law

~ar~i::Qd a ~tilicy co ax.rci.e it. right of eminene dam.in on

behalf of a third party telecommunications service provider or

cable television operator, the Commission should not, as a matter

of policy, require the exercise of such radical action on behalf

of another entity. The Commission should rescind any requiremenc

that an electric utility exercise its state law-granted powers of

eminenc domain to expand its infrastructure capacity on behalf of

a third party where that capacity is insufficient to permit

access.

III. Reecnsid.~atioD I. MaDdated a.cau•• the C=--is.!on'.
Oeciliop II Arhitrary ap4 Clprieiqu.

A. Th. PCC'. aequ!r.-eDt that Ot1l1t1•• P~oyid.

Ace••• to 1D!~a.tructuz. WithiA Po~ty-'iv.

Day. I. Az~1t~arr aDd C.p~1e!ou•••caus. the
AtreDCY .ailed to '~1de Notice of Ag-cy
MliqR

28. Newly promulgated Section 1.1403 of the Commission'S.

~~les i~corporates the duty to provide access to a utility'S

infrascructure:

Requests for access to a utility'S poles, ducts, conduits or
rights-of-way by a telecommunications carrier or cable
operator must be in writing. If access is noe graneed
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~lt~in 45 days af :~e ~equese for access, the util::y ~~s:
confirm the denlal l~ wrlting by the 45th day ... lit

29. Recor.slderatic~ 0: t~is SectlOn is mandated because :~e

agency :ai:ed to address t~is issue in its NPRM and :ailed :0

9~ov:de a~y ~~asoned basis :a~ the requirement in its 2i~st RiC.

:~US, :~e ~equirement was adopted in violation of t~e

Adm:::.':'strative Procedure Ace ("APA't) .UI

30. Pursuane to Section 10 of the APA, a court will set

aside agency action found to be "arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with the law."lll

~n determining whether agency aceion is arbitrary and capricious,

a reviewing court will first consider whether the agency has

considered the relevant factors involved and whether there hal

been a clear error of judgment.~' The agency mUlt articulate a

"rational connection between the facts found and the choice

made. ,,111 A reviewing court. "will not supply the ba.is for the

agency's action, but in.tead rely on the reasons advanced by the

lil 47 C.F.R. § 1.1403. It is unclear from the rule whether t~e
4S-day deadline repre.ents the amount of time in which a utility
has to respond to a reque.t for access, or whether it represents
the time allowed a utility to grant phy.ic.l acce•• to its
infrastructure. The latter interpretation, a. di.cus.ed below,
imposes significant, unreasonable burdens upon utilitie., apart
:rom the procedural irregularities raised by the requirement.

12/

5 U.S.C. § 551 ~ ~.

5 U.S.C. § 706(2) (A).

III Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.
402, 416 (1971).

111 City of Brooking. My. Tel Co. v. Federal Communication.
Comm'n, 822 F.2d 1153, 1165 (D.C. Cir. 1987) (quoting Burlington
I;uck Lines. Inc. v. united States, 371 U.S. 156, 168 (1962)).
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agency in support of the action, "lll :'he United States Supreme

:Jur: :-.as "frequently reiterated t::'at an agency must ccgen::'/

expla~n why i': has exercised i':s discretion in a given

~ar.r.er, ,,11 1
'f ~A] n agency action acccmpanied by an inadequace

explanation constitutes arbitrary and capricious conduct, 1.:.21

31. The Commission's adoption of the 4S-day access

requirement constitutes arbitrary and capricious conduct ~nasmuc~

as the Commission failed to provide any basis reasoned or

otherwise -- for this requirement. UI Nowhere in the

Commission's First RiO does the Commission explain how it devised

the 4S-day access requirement. The Commission's failure in this

regard runs contrary to the APA which requires the agency to

supply a reasoned basis for why it adopts a certain rule or

rules. lll The lack of a reasoned basis for the Commission's

decision constitutes arbitrary and capricious decision making. lll

III Cincinnati B.ll I,f. Co. v. f,d.ral Communications Comm'n,
69 F.3d 752, 758 (6th C1r. 1995) (citation omitt,d) .

III Motor yehiSl. AI"n y, Stat' Farm Mutual Automobile Ins.
~, 463 O.S. 29, 48-49 (1983) (citing Atshi.on. I, i S,r,B, Co.
v. Wichita ad. of Trad., 412 U.S. 397, 416 (1967)),

:.21 FEC v, Ro•• , 806 F.2d 1081, 1088 (D.C. C1r. 1986),

~I ~ 806 F.2d at 1088.

~I Schurz Communi;.tion•. Inc, v. Fed,ral Communi;.tion.
Comm'n, 982 F.2d 1043, 1049 (7th C1r. 1994).

III Cin;ian.ti a,ll Tel. Co. v. Fed,ral Communi;ation. Comm'n,
69 F.3d 752 (6th eir. 1995).
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32. Moreover, :he Commlssion's 4S-day access requ:r~men: ~s

::0: 3. ":::gical outgrowth" out ::: i:s or:'g:'nal ~PRM.:':I 7::e

: :':'C'.15 - ~ :::e "2..og:.cal outgrowth" t:est: is "whether . . . : t::'e

;ar~yJ 5nou:j have anticipated that such a require~ent:

.... ,g ... ~ ""e ...; ......posed. ":.1/."... ........, .., !n this instance, parties could not have

an:icipated that a 45-day access requirement would be imposed, as

the Commission did not even address this issue in its NPRM.

While the Infrastructure Owners recognize that an agency's noc:.ce

need not identify every precise proposal that the agency may

finally adopt, the notice must specify the terms or substance of

the contemplated requlation. lll The Commission adopted the

45-day access rule without having discussed this contemplated

rule anywhere. Had the Commission addressed the 45-day access

requirement in its NPRM, parties would have had. an opportunity to

respond to the proposal. lll

~/ See United Steelworker. of America y. Mar,h.ll, 647 F.2d
1189, 1221 (D.C. Cir. 1980), ~. denied, 453 U.S. 913 (1981).

~/

~,

Small Refiner Lead Phlle-Down Ialk For,e v. United State,
705 F.2d 506, 549 (D.C. Cir. 1983).

~I American Medi,.l AlI'n y. United State" 887 F.2d 760, 767
(7th Cir. 1989).

~I In short, the Commi,.ion failed to provide partie. with
adequate notic. "to afford interested partie, a reasonable
opportunity to participate in the rule making proces•. " Florida
Power ~ Light Co. v. United Stat•• , 846 F.2d 765, 777 (D.C. Cir.
1988). "This requirement serves both (1) , to reintroduce public
participation and faim.s. to affected parties after governmental
authority has been delegated to unrepresentative agencies'i and
(2) to assure that the 'agency will have before it the fact' and
information relevant to a particular administrative problem. / II

MeI Tel,communication. Corp. V, Federal Communicl,ion. Corom/n, 57
F.3d 1136, 1141 (D.C. Cir. 1995) (citing National AI,'n of Home

(concinued ... )
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33. Notwithstanding and without prejudice to thelr

asse~cion that the adoption of :he 4S-day ~equirement :s

procedurally defect:ve, the :nfrastructure Owners submit t~at :~

:~e exte~: :~e Fe: i~tended :0 require utilities co gran:

physical access to infrastructure within 4S days, the requ:reme~:

:s everly burdensome and unreasonable. Forty-five days l~ whic~

to grant physical access to a utility's infrastructure fails to

acknowledge or recognize the amount of internal coordination

involved in processing requests for access. Further, it provides

a utility with insufficient time to conduct the requisite studies

to consider requests to access, for example, studies related to

issues of capacity, safety, reliability and generally applicable

engineering purposes. Moreover, it is questionable whether a

party seeking access can obtain the neces.ary permits or

franchises ~equired before access may be granted within 4S days.

Finally, this requirement is at odds with the notice of

modifications requirement, that obligates utilities to provide

existing attaching entities with 60 days advance notice prior to

performing any modification. or alterations to the utility'S

infrastructure.

34. In the ca•• of one company, simply addressing a request

for access to its infra.tructure can take six to eight weeks.

The process of establishing potential routes, evaluating whether

~(( ... continued)
Health Agencies v. Schweiker, 690 F.2d 932, 949 (D.C. Cir.
1982) ) .
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the requested route is feasible, creating a final route ~ap, a~d

ger::r~:~g the necessary safety and eng:neering studies on a

~ase-oy-case basis especially when a large number of poles ~s

~~vo~ved ~s c~e t~a: cannot reasonably be accomplished wl:~i~ :~e

4S-day time :rame arbitrarily established by the FCC wlt~out

~mposing significant burdens on the utility and its resources.

7hus, the 4S-day access requirement should be rescinded not only

because it was promulgated in violation of the APA but also

because of the operational and administrative burdens it would

impose on utilities.

B. The Conclu.ion that Any Type of I~ipaant Can Be Placed
on a Utility'. Infra.tructure I. Arbitrary and
Capricigu.

35. The FCC erroneously failed to limit the type of

telecommunications equipment that may be attached under an

interpretation of Section 224 that would" afford mandatory access

to poles, ducts, conduits or rights-of-way. Specifically, the

:CC must clarify that only wire facilities -- coaxial cable and

fiber optic facilities -- are covered by Section 224(f). Other

types of facilitie., including radio antenna., satellite earth

stations, microwave dishes and other wireless equipment, are not

covered by Section 224(f) .~,

36. The Pole Attachments Act, a. enacted in 1978, was

intended to encompa.. "pole attachments" by cable operators to

poles, ducts, conduits and rights-of-way of utilities used, in

whole or in pare, for wire communications. While the 1996 Act

~I ~ Reply Comments of Infrastructure Owners at 1 14.
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.1-1

~xpanded :~e scope of the statute to allow pole attachments ~v

":s:'ecorr,munications carriers" as well as cable operators,

":::c:"~ a::a:::-.:':".ent." ;:'he placement c: any type of equipment ::::'~=

:::'an ::oaxial and fiber cable, including wireless equipment, ::n

~o:"es, ducts, conduits or rights-of-way raises a number of 1'''''' ~ ....~, Q
........ ""'1--

:ssues that were not intended to be covered by the Pole

Attachments Act.

37. 7he term "pole attachments" in the Pole Attachments Ac:

has referred to the stringing of coaxial cable along a utility's

distribution pole system.~1 Any other type of equipment has

not been considered a "pole attachment." Indeed, where any other

type of equipment, such as wireless, haa been placed on a

utility's infrastructure at all, it generally has been sited on

communications towers or transmission facilities, which are not

covered under Section 224(f) as discus.ed below. Antennas, for

~xample, require siting on a place higher than the typical

distribution pole. Thus, in practical terms, utility poles,

ducts, conduits or rights-of-way are unsuited for the placement

of anything other than traditional coaxial or fiber cable

facilities. Moreover, although wire service facilities typically

~I ~,~, In thl matter of Implementation of Section 19 of
the Cable Teleyision Conlum.r Prot.c;ion and Competition Ac; of
:992 Annual Alles'mant of the Sta;u. of Comp.tition in the Market
for :he Delivery of Vid.o Programming, First Report, 9 F.C.C.R.
7442, 7555 (1994). "Many cable operators lea.e space on utility
poles in order to string wire. and deliver programming. The .
contract between the cable op.rator and the owner of the pole is
known as a 'pole attachment agreement.'"
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~equire distribution pole access :~ reach c~stomer homes, o:he~

:i~es of :acilities have a wide range of options i~ ter~s e=

s:::~g, such as buildings, rooftops, commu~~caticns towers, or

',",a ter : ewers .1Q. 1

38. In spite of the definition of upole attachment U ~nder

the ?o:e Attachment Act of 1978, Congress did not see fit :0

alter the definition of a "pole attachment" for purposes of :he

:996 amendments to the Pole Attachment Act; neither should the

FCC of its own initiative expand that definition. Congress,

specifically did not include anything other than traditional wire

equipment in the definition of "pole attachments."

39. Beyond the definition of "pole attachments," the

definition of "utility" establishes that. t.he st.at.ut.e is limited 

to wire facilities and equipment. Under Section 224(f), both as

originally enacted and today, Congress defined a utility a8:

any person who is a local exchange carrier or an electric,
gas, water, steam, or other public utility, and who owns or
controls poles, ducts, conduits, or other rights-ot-way
used, in whole or in part, for any wire

,. 1,l1commun.cat.on•....

The use of "wire communications" was in fact retained from the

previous definition of utility; Congress considered such language

and deliberately decided not to change it. Since, for purposes

of the Act, a "utility" is a person utilizing poles, ducts,

~I Unlike the "push" Congress gave the cable television
industry, Congress did not see a need to grant access by cellular
telephone companies to poles, ducts, conduits or rights-of-way
because wireless facilities can be place in many different
locations.

47 U.S.C. § 224(a) (1) (empha.is added).
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-J...-,_,~., ... ,.,

C::l!:dui:s or r:.ghts-of-way "for any wire communication," ::-.e

access ;=~visicn ~ecessari~y shou~d be construed to apply c~~1

s'-.lch '..;,ses, Had Congress intended ::ltherwise, knowing of ::-.e

::cmmun:.=at~ons, :: would have amended the statute t::l ref:ect an

~n:ent :hat the Act also apply to wireless uses.~1

40, :he Pole Attachments Act covers only the attachment c:

~ire equipment -- coaxial and fiber cable -- to utilities' poles,

ducts, conduits or rights-of-way. There is nothing in the

express language of the statute, its legislative history or the

case law to support a contrary view. Thus, the Commission must

rescind its finding on this issue.

C. Th. C=--iS.iOD'. O.t.r.ainatlOD that a Utility May Not 
R.st~lct Who Will Wo~k 1m '~oxt.!ty to Its .lect~ic

LiD.S Is Azbit~arr aDd Cap~icious aDd R.~lects a
railur. to C=-p~eheDd Pully eh. D&DI.~ Associated With
Such W9~Js

41. In addressing the question of whether a utility can

:mpose limitations on the class of workers that work in proximity

to a utility's facility, the Commission determined that:

[a) utility may require that individuals who will work in
the proximity of electric lines have the same
qualifications, in terms of training, as the utility's own
workers, but the party seeking access will be able to use
any individual workers who meet these criteria. Allowing a
utility to dictate that only specific employees or
contractors be used would impede the access that Congress

III The Commission has an obligation to construe the language of
Section 224(f) as narrowly as possible given the constitutional
taking implications of Section 224(f). ~,~, Delaware.
Lackawanna. i WI R.B. Co. v. Morristown, 276 O.S. 182, 192.
'I [Tlhe taking of private property for public use is deemed to be
against the common right and authority so to do must be clearly
expressed. "
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soughc co bescow on telecommunicatio~s provi~ers and cab:e
operators and would inevl:ably lead :0 ~ispu:es over ~a:es

:0 be paid to the workers.

:~ ::3 effort to apply a uniform ru~e :0 all utilities and all

:ypes 0: :~:~astr~cture, the Commisslcn has adopted a rule wh:c~

:;~ores fundamental and significanc differences between workir.g

:n proximity to electric facilities and working in proximity co

oc~er telecommunicacion facilities.

42. Electric facilicies are used for high voltage

transmission and, thus, pose a real and significant danger to

anyone working in close proximity to such facilities. To

minimize the risk of harm to persons and propercy, utilities tap

a pool of highly trained and experienced employees to perform any

required work on such facilities. The level of experience

required of an employee called upon to perform work on electric

facilities i~ strictly related to the grade of danger associated

with the work. For example, any employee who works in proximity

to electric facilities in conduits may be required to have a

minimum of ten years of experience. Qualified personnel require

a unique understanding of the dangers associated with the

performance of construction, maintenance or repair work in

proximity to electrical wire. Personnel possessing che requisice

skill and experience for certain situations are in short supply.

Because of the hazard. involved, a utility is understandably

reluctant to allow a person with unknown skills to perform highly

dangerous work. Only a person with a thorough knowledge of the
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utility's specific operations and facilities can safely ~er:=r~

some :l~es of const~~c::=n, main=enance and repair work.

43. In complete disregard of the serious danger and

- ""',... ,... - ... ' - 3. ~ ,; ab ' , ; ~_..,.I~.,-,,--,~l. __ '- __ l __ -.y associated with working in proxim::y :0

the Commission has fashioned a rule t~at

s:mply 1S unworkable on a practical level. Most importantly,

regardless of any broad form indemnity provision, electric

uti:ities simply cannot sufficiently protect themselves from

personal injury litigation and the high costs associated with an

electrical outage when accidents occur as a result of work being

performed by inadequately skilled or trained workers. Because of

this enormous financial exposure to utilities and their

ratepayers, it is incongruous that the Commi••ion can first

mandate access to this dangerous facility, and then eliminate the

electric utility'S ability to take certain measures to minimize

the risk and liability this mandatory acceS8 may cause. The

Commission'S rule on worker access to utility infrastructure is

unsupported by the statutory provisions relating to

nondiscriminatory acce•• and, thus, is capricious. For this

reason, the rule must be rescinded to allow the utility, in the

exercise of its best judgment, to adopt procedures that it deems

are necessary to protect itself, person. reque.ting access to its

infrastructure and the public in general from the dangers

associated with exposure to high voltage electric lines. The

utility must be allowed to dictate that, in some instance., only

3l



--.J...-,.,

::s speci:ically trained and experienced personnel may ac=ess

D. Th. Co~•• ion Improp.rly Incorporat.d S.ction 224(i)
into It. S.cti;R 224(h} Analyli. on Co.t-Sharing I.,u••

44. _~ :~e first R&Q, :he Commission extensively disc~ssed

~cdi::cation costs in its analysis of cost-sharing under

Secc~=n 224(h), the neWly enacted written notification provislon.

~hi:e that provision mentions modifications, the only costs

addressed in Section 224(h) are accessibility costs.

~odi::cation costs are not involved. Confusingly then, the

Commission adopted a rule addressing modification costs under the

rulemaking notice to implement Section 224(h) .lll

45. Clearly, the Commission has misread Section 224(h).

That section reads:

Any entity that add. to or modifies its existing attachment
after such notification shall bear a proportionate share of

III That rule paraphrases or adopts verbatim the language of
Section 224(i). Section 224(i) states:

An entity that obtains an attachment to a pole,
conduit, or right-of-way shall not be required to bear
any of the co.t. of rearranging or replacing its attachment,
if such rearrangement or replacement is required
as a result of an additional attachment or the modification
of an existing attachment sought by any other entity ....

The Commission'S rule, in turn, read.:

.. , a party with a preexisting attachment to a pole,
conduct, duct or right-of-way shall not be required to bear
any of the costs of rearranging or replacing its attachment
if such rearrangement or replacement is neces.itated solely
as a result of an additional attachment of the modification
of an existing attachment sought by another party.
47 C.F.R. § 1.1416.
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the costs incurred by the owner in making such pole, j~c:.

conduit, or right 0: way accessible. ll'

As :~e quoted passage established, Section 224(h) says nothing

about ~cdification, ~earrangement, replacement, or make-ready

costs. A discussion of modification or alteration costs is

appropriate in the context of a rulemaking to implement Section

224(i) of the Pole Attachments Act. However, Section 224(i) is

not a subject of this proceeding. U1

46. Congress did not intend for modification costs to be

governed by Section 224(h). Yet, the Commission's new rule, 47

C.F.R. 5 1.1416, do•• ju.t that. a.caue. the Commieeion hae

improperly adopted rules implementing Section 224(i) under the

guise of Section 224(hl, it mU8t strike 47 C.r.R. S 1.1416 as

beyond the scope of this rule making. Any rule implementing

Section 224(hl must address only the co.ts of accessibility, as

specifically set forth by Congress in express language of that

statutory provision.

47 U.S.C. § 224(hl (emphasis added).

III First RiO, 1 1201, n.2952 "Note that section 224(i) was not
the subject of the Notice. II
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IV. Th. PCC'. Int'rpr.tation I. Imp.rmi••ibl. B.eau•• It
Violat.. CODgr•••ional Int,nt

A. Th. R.quir.m.nt for Uniform Application of the Rat•• ,
T.~ and Condition. of Ace••• I. Contrary to LI.
B.eau•• It Pail. to Giv. Eff,ct to the Statutory
R,quir.m.nt of Voluntary N,gotiation.

47. Sec:i.on 224 (e) (1) of the 1996 Act prOVides for

'fol~~:ary ~egotiations whereby a utility and a telecommunicac:=~s

:arr:er may negotiate and enter into a binding agreement for

access to the utility'S infrastructure on terms that best suic

:he particu:ar circumstances of both parties. Specifically,

Section 224(e) (1) states that the Commission will prescribe

regulations:

to govern the charges for pole attachments used by
telecommunications carriers to provide
telecommunications service., whln the~arties fail to
resolve a dispute oyer such charges,na

48. Clearly, Congress intended for utilities and requesting

telecommunications carriers to voluntarily enter into binding,

contractual arrangements, Congressional intent encouraging

~egotiated agreements, including negotiated rates, is clearly

evidenced by the House/Senate Conference .Committee's report

explaining the 1996 Act and the amendments to the Pole

Attachments Act enacted thereunder, That report states:

The conference agreement amena. section 224 of the
Communications Act by adding new subslction (e) (1) to allow
partie. to neqotiate the rat•• , term', and condition. for
actachinq to col••. duct•. cond~ttl, and rights-of-way owned
or controlled by utilitie., . ,

47 U.S.C, § 224(e) (1) (emphasis added),

llf H.R. Conf. Rep. No. 458, 104th Cong" 2d Se.s, 207 (1996)
(emphasis added) ,
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49. The concept behind negotiated agreements also c=mpor:s

wl:h :~e public policies underlying the 1996 Act. ~he 1996 Ac:

:.s :.:-.:ended "to provide for a pro-competitive, deregulatory

. by opening all :elecommu~:cat:=ns

:narkets to competition. "HI Even where Congress recognized :hat

some regulation might be warranted during the transition period

from a regulated to a deregulated market place, it put in place

procedures to reduce or eliminate that regulation where

possible .111

50. In its first RiO, the Commission recognized the

deregulatory, pro-competition approach of the 1996 Act. For

example, the Commission declared that it would enact rules and

guidelines that are intended to "facilitate the negotiation and

mutual performance of fair, pro-competitive access agreements."

First RiO, at 1143.

51. Conflicting with Congress's notion of voluntary

negotiated agreements, however, the Commission enacted a specific

"rule" in its First RiO that states:

. . . where access is mandated, the rates, terms and
condition. of acc••• mu.t be uniformly applied to all
telecommunication. carriers and cable operators that
have or seek acces.. Except a. specifically provided
herein, the utility mu.t charge all parties an

11/ H.R. Conf. Rep. No. 458, 104 Cong., 2d Ses•. 113 (1996).

III ~,~, 47 U.S.C. S 252(a) (1) (providing that an
incumbent local exchange carrier and a party requesting
interconnection may enter into a binding agreement without regard
to the interconnection standard. set forth in Sections 251(b) and
(c) ) .
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attachment rate that does not exceed the maximum amc~~:

permitted by formula we have devised for such
use . . .12./

52. Interpreted as a separate section, this Commisslon ".."i Q_..... -
~~:s a~~=ss Congress's intent, :n promulgat:~g Section 224(e) :)

== :~e :~96 Act, :hat there be voluntarily negotiated agreemen:s.

~= rates, :erms and conditions of access must be uniformly

applied to all telecommunications carriers and cable operators

:hat have or seek access, there is no reason to enter into

voluntary negotiations with other carriers.

53. In interpreting a statute, agencies and courts must

look to a construction that gives effect to the statute as a

whole. U1 A construction that renders meaningless one or more

provisions of the statute must be avoided, a. " . it is welJ.

. and

settled that, in interpreting a statute, the court will not look

merely to a particular clause in which general words may be used,

but will take in connection with it the whole statute

the objects and policy of the law " SI

54. In the present context, the Commission's decision that

the statute requires uniform application of rates, terms and

conditions for acces. ignore. the 1996 Act's statutory provision

allowing parties to negotiate their own terms. For this reason,

:he agency muat correct this clear error by adopting regulations

~I First RiO, 1 1156 (emphasis added) .

III United State. v. PUC 9f pistri;t of C91umbia et al., 151
F.2d 609, 613 (1945).

UI Staff9r d v. Brigg" 444 a.s. 527, 535 (1980) (quoting Br9wn
v. Ouchesne, 60 a.s. (19 How.) 183, 194 (1857)) (empha.is addedl.
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:~at wi:l enable parties to negotiate the rates, :erms and

=ondi::ons of their agreements.

B. Th. FCC'. Finding that the Pol. Attachm.nt. Act Applie.
to Tran.~••ion Faciliti•• I. Contrary to the Plain
Meaning of the Statute ADd the Cgpgr•••ional Int.nt

55. !n the first R&O, the Commission suggested that

transmission facilities might be covered by the Pole Attachments

Act and declined to make a blanket determination that Congress

did not intend to include such facilities under Section

224(f) (1) .UI That suggestion contradicts the plain meaning of

the statute and the legislative history of the Pole Attachments

Act, as amended, both of which clearly establish that Congress

did not intend for transmission facilities to be included under

Section 224(f).

56. The Pole Attachment. Act was enacted to provide the

then nascent cable television indu.try with acc.S. to the

distribution poles of utilities, in an effort to foster the

development of the CATV industry. Cable providers asserted that

they required acce.. to distribution poles in order to wire

customer homes. Congress intended acce.s to be limited to

distribution poles; its intentions did not change und.r the 1996

Act. To the contrary, had Congress intended to mandate

nondiscriminatory acc.s. of transmis.ion facilities, it would

have specifically included "transmis.ion facilities" in the

precise language it used.

til First RkO, , 1184.
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57. The meaning of a statute must first be sought :~ :~~

:ang~age i~ which :he act :s :~amed.ll' :f that language is

?:a:~, :~en there is no room f~r al:ernative construction. ll'

~o~eove~, :~e expression of a discrete group of items creates an

:~:erence that all ~missions are meant to be excluded.~1

58. Based on its plain language, the Pole Attachments Act

encompasses only "poles, ducts, conduits, and rights-of-way."!Z'

Congress did not name, and thus did not intend to include,

transmission facilities in the scope of the infrastructure

covered by Section 224(f).

59. As noted above, the 1996 Act's amendments did not

change the type of utility infrastructure covered by the original

1978 Act. For this reason, it is appropriate to look not only t~

the 1996 Act's legislative history to glean Congres.ional intent,

but also to that of the earlier statute. HI For example, the

legislative history of the 1978 Pole Attachments Act notes that

the FCC's jurisdiction over pole attachments is triggered only

III Wolverine Power Co. y. FEBC, 963 F.2d 446, 449-450 (D.C.
Cir. 1992).

UI ~.

~I ~ N,,'l Be.pure•• p.fen.e Council v. Reilly, Adm'r, EPA
and EPA, 976 F.2d 36, 41 (D.C. Cire. 1992).

III Additionally, word. not defined in a statute should be given
their ordinary or common meaning. United State. y. Pyc ot
District of Columbia et al., 151 F.2d 609, 613 (D.C. Cir. 1945).
The Infrastructure Owners are unaware of any in.tance in which
Congress has included transmis.ion facilities in the definition
of poles, ducts, conduits and rights-of-way.

UI ~ generally, Blum v. Stenson, 465 U.S. 886, 896 (1984).
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~her~ space on a utility pole has been designated and is act~a~:y

celr.g ~sed for communicacions services by wire or cable. U'

:~~s, :rar.smission poles, which are nct used for stri~g:r.g

:omm~r.::at::r.s Wlres, would not be subjecc to ~C: =urisdic:::n

ar.d :ogically are not within the scope of the Act.~1

60. Moreover, in its Reconsideration Memorandum Opinlon and

Order revising the 1978 rate formula, the Commission stated that

11 (t]he cable television industry leases space on existing

distribution poles owned by electric utilities and telephone

companies to attach its coaxial cable and related equipment."UI

Additionally, in at least two other decisions addressing FCC rate

calculations, the Commis.ion states that "towers and extremely

tall poles" are pole plants not normally used for

attachments.~1 These reterence. are clear examplel of the

Commission's. interpretation that, al the plain language of the

statute suggests, the Pole Attachments Act does not apply to

transmission towers and other transmislion facilities. This

interpretation is consistent with the prevailing understanding

UI S. Rep. No. 95-580 at 15, reprinted in 1978 U.S.C.C.A.N.
109, 1.23.

~I ~' at 123-124.

~I ~ In the Matt.r of Am'0dm.nt of Byl.. lod Policies .
Governing the Attacbmeo, of Cabl. Teleyision HardWAre to qtility
Poles, 4 F.C.C.R. 468 (1989) (emphalil added) .

~I In the Matter of Capital Ci,i•• Cabl•. Inc. v. Mgun,ain
States Iel. and Tel. Co., 56 Rad. Reg. 2d (P&F) 393, 399 n.10
(1984); In tho Ma,ter of LoSln Cibl.yi,ioo, Inc. y. Chl.apeake
and Potomac Tel. Co, of West virginia, 1984 FCC Lexis 2400
(1984).
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·"'l~:::"n the electric utility :.::dust:y that the term "poles" ~ear.S

iis~r:but:=n poles only. Acc=rd:":".gly, the Comm:ssion shou:i

~=rr~~: ::s finding on the issue and speci:ically interpret :~e

?=l~ At:ac~~e:".ts Act to excl~de transmission facilities.

C. The pce Violated the Plain Language of the Pole
Attachment. Act to the Ixtant It Concluded that
the U.e of any Single Piece of Infra.tructure for
Wire Communication. Trigger. Acce.. to All Other
In!ra't;;ucture

61. :n its First RiO, the FCC discusses the issue of when

the mandatory access provision of Section 224(f) is triggered.

According to the Commission, the definition of "utility"

addresses that issue. lll A "utility" -- a local exchange

carrier or an electric, gas, water, steam or other public utility

who owns or controls poles, ducts, conduits or rights-of-way -- 

must grant access if those poles, ducts, conduits or rights-of-

way, are "used, in whole or in part, for wire

communications. "Z~J The question then becomes the proper

interpretation of the phrase "used, in whole or in part, for wire

~ommunications." The Commission made three critical findings in

this regard.

62. First, the Commission determined that the plain

language of the statute establishes that a "utility" may deny

access to its facilities if the utility has refused to permit ~

wire communications use of its facilities and rights-of-way.lll

!If First RiO, 's 1171-1174.

7.:.1 ~., 1 1172.

ZJf first RiO, , 1173.
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Seco~d, :he Commission :ound that "~he ~se of any utili:y

i~c:, conduit or right-of-way :or wire communications triggers

access :0 all poles, duces, conduits and rights-of-way owned cr

con:ro::ed by :he ~:ility, including those that are no: c~rren::y

'.lsed :or w:lre communications. II.!!I Third, the CommJ.ssion found

:hat the use of poles, duces, conduit and rights-of-way for a

utility's private internal communications constituee "wire

communicat ions," thereby triggering the access requirement. '.2.1

These findings violate the Congressional intent of the Pole

Attachments Act and, for this reason, are impermissible

constructions of the statute.

63. The Commission relies on the use of the phrase Olin

whole or in part" to support its conclusions. According to the

Commission, that phrase demonstrates that Congress did not intend

for a utility to be able to restrict access to the exact path

used by the utility for wire communication . .!!1 The

:nfrastrJcture Owners disagree.

64. Congress has addressed the precise question of whether

the phrase Olin whole or in part" refers to (1) the use of an

individual pole, in whole or in part, or (2) to the use of a

utility'S entire electric distribution network, in whole or in

part, for wire communications. Although not addressed in the

legislative history of the 1996 Act'S amendments, Congress spoke

:}I
~.

72.1 ~., 1 1174.

l!1 ~.,
, 1173.
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:0 t~e question in 1977, in enacting the original Pole

At:ac~~encs Act.~1 There, ::ngress :~di=aced :wo condic:o~s

~receden: to Commiss~on Jurisdiction over pole actachmencs:

T~at communicacions space be designaced en :~e po:e;

~,

:2) T~at a CATV system use ~ communications space, e:cter

alone or in conjunction with another communicat:ons

entity.UI

65. T~is language establishes that Congress intended the

Commission's jurisdiction to be invoked on a pole-by-pole basis,

not a systemwide basis. Plainly then, the phrase "used, in whole

or in par~" refers to the use of a single pole.

66. This interpretation of the statutory language is

consistent with the underlying nature of access requests. Those

requests are made on a specific route or segment basis, depending

on the needs of the requesting party. Similarly, the decision as

to whether access may be granted consistent with existing

capacity, safety, reliability and generally applicable

engineering purposes is made on a pole-by-pole basis. Even the

statutory rate methodology recognizes variations among poles -

in terms of the number of a~~aching par~ies, the space occupied

~I Because the language in question was not amended by the 1996
Act's amendments, the earlier legislative history ia relevant in
determining the intent of Congress.

~I S. Rep. No. 95-580, 95th Cong., 1st Ses•. 16 (1977)
(emphasis added); In the Matter of Adoption of Rulel for the
Regulation of Cable TeleVision Pole Attachments, 68 F.C.C.2d
1585, 1588 (1977).
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by each, and, co a certain extent, c~e nature of t~e serv~ces

~::ered over the attachments. :n short, a pole-by-pole

assessmer.t of whether nondiscr:~inatory access :s triggered

because :~e pole, duct, conduit or right-of-way is be~ng used :or

"wire commun:cations" is fl..111y consistent with the Congresslonal

lntent, as embodied in the legislative history of the statute.

67. :'he Commission's construction of the phrase "used, :'n

whole or in part, for wire communications" leads it to an 'access

to one, access to all' notion. The Infrastructure Owners request

clarification, however, that the Commission has not found, in its

first Ria, that the use of one~ for "wire communications M

triggers access to duct. and conduit. that are not now, and never

have been, used for wire communications. To the extent the

Commission has reached such a conclusion, the Infrastructure

Owners seek reconsideration of that finding.

68. The Commission has acknowledged the unique properties

and safety considerations as.ociated with conduits and ducts,lll

in light of which, many electric utilities have declined to

permit access to the•• facilities on a blanket, nondiscriminatory

basis to ~ third party. Thus, the utility maintains strict

control over the access and use of its infrastructure, all of

which is intended to be used to carry high voltage, dangerous

electric wires and related equipment. The Commission haa

acknowledged that "denial of access to all discriminates against

til first RiO, 1 1149 ("The installation and maintenance of
underground facilities raise distinct safety and reliability
concerns.") .

43


