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1. At the request of Jose 1. Arzuaga ("petitioner"), the Commission has before it the
Notice of Proposed Rule Making (lfNPRM'), 11 FCC Red 3010 (1996), proposing the allotment
ofChanne1297B1at Frederiksted, Virgin Islands, as the cornImmity's third local FMtransmission
service (RM-8754V Petitioner filed comments in support of the proposal reaffinning his
intention to apply for the channel, if allotted. Comments and counterproposals were filed by
Rafael Serra ("Serra") and Calypso Communications ("Calypso").3 Petitioner and Calypso filed

IThe community of Charlotte Amalie has been added to the caption.

2As stated in the~ although petitioner requested the allotment of Channel 296BI at Frederiksted, we
substituted Channel 297BI for consideration there to avoid a conflict with an earlier filed proposal to allot Channel
293B at Christiansted, Virgin Islands, and with the licensed site of Station WMEG(FM), Channel 295B, Guayama,
Puerto Rico.

3The Calypso counterproposal was placed on Public Notice on June 25, 1996, Report No. 2138 ~S830).

Acounterproposal was timely-filed by Serra proposing the allotment ofChannel 298A at S1. John, Virgin Islands
(population 3,504), as the island's ftrSt local aural transmission service. Serra also supports a Class B1 allotment at
Frederiksted but proposes the allotment ofChannel2%Bl in lieu of Channel 297BI as proposed in the~ Our
engineering analysis reveals that the proposed allotment ofChannel 298A S1. John would potentially be the islands
second local FM transmission service. since Channel 2678 has been allotted to Cruz Bay and a constJUction pennit
has been issued. ~ 10 FCC Red 8111 (1995). However, we find that the counterproposal is not acceptable, and
therefore, it has not been placed on Public Notice. Counterproposals must be "technically correct and substantially
complete" at the time of their filing. ~~ Fort Bfll&i. California, 6 FCC Red 5817 (1991); Provincetown. et al..
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reply comments to the NPRM Calypso also filed a motion to dismiss Serra's coWlterproposal,
reply comments to the Public Notice accepting its counterproposal, and a request for expedited
action.4

2. Comments. In response to the NPRM Calypso Communications, pennittee of Station
WVNX(FM), Channel 246B, Charlotte Amalie, Virgin Islands, tiled a coWlterproposal proposing
the substitution of Channel 29781 for Channel 246B at Charlotte Amalie, and the modification
ofStation WVNX(FM)'s construction pennit accordingly (RM-8830).5 In support of its proposal,
Calypso asserts that the channel substitution is necessary to implement its already-granted
construction pennit for the station. The construction pennit was initially granted on JWle 25, 1991
(File No. BPH-870707MI), but is not usable because operation on Channel 2468 would result
in mutually destructive interference with Channel 247C at Tortola, British Virgin Islands.

Massachusetts, 8 FCC Rcd 19 (1992); and Sanford and Robbios. North Carolina. 12 FCC Red 1(1997). Here, Serra's
counterproposal is technically defective because it was 0.7 kilometers short-spaced at the time it was filed to the then
application site, and now construction permit site, of Station WAHQ-FM, Channel 299B, Carolina, Puerto Rico.
Additionally, Serra's counterproposal does not specifY a "community" on the island of St. John (which is 92 square
miles), although the 1990 u.s. Census lists Cruz Bay (population 2.466) as a Census Designated Place, and Coral Bay
(population 363) as a subdistrict. The Commission generally considers specific "communities" on an island when
making allotments, not the entire island itself, unless clearly defined "community" status can be established. ~
Culebm and Vieques Puerto Rico. et aI., 6 FCC Red 5161 (1991). Therefore, we find that the island of St. John,~
~ does not qualify as a cognizable "community" for allotment proposes.

In an attempt to amend its proposal, Serra contends in the "Joint Opposition to Motion to Dismiss," that if the
Commission fmds that Cruz Bay is the only "community" on St. John tOr allotment purposes, his proposal should
be pennitted to go forward as a "Cruz Bay" allotment. We reject Serra's contention since Cruz Bay was not specified
in the petition and counterproponents are not pennitted to file curative amendments, especially where, as here,
acceptance ofsuch an amendment would prejudice another timely-filed counterproposal that is acceptable. ~AmQr
Family BroadcastioiGrouP v. fCC, 918 F.2d 960 (D.C. Cir. 1990). Therefore, we will dismiss the counterproposal.
In light of the ultimate resolution of this proceeding, we need not address responsive pleadings to the St. John
proposal. However, to the extent they address the remaining proposals, we will consider Serra's comments.

All population figures are taken from the 1990 U.S. Census.

4The following unauthorized pleadings, not ac.companied by motions to acce(X, pertaining to the St. John proposal
were filed after the record closed: (1) "Joint Opposition to rv1otion to Dismiss" filed by petitioner and Serra; and
(2) "Reply to Joint Opposition to rv1otion to Dismiss," filed by Calypso. Section IAI5(d) ofthe Commission's Rules
precludes the filing of pleadings beyond the comment and reply conunent periods set forth in the~ unless
specifically requested or authorized by the Cormnission. Ho'AeVer. given the action taken in this proceeding, the
unauthori7r.d pleadings are moot and need not be considered.

sWe note that on October 16, 1996, Calypso tiled for an extension of time in which to build its Class B
facilities at Charlotte Amalie, pending the outcome of the instant rule making proceeding. An "Infonnal Objection"
was tiled by petitioner, an "Opposition to Infonnal Objection" was tiled by Calypso, and petitioner tiled a "Reply
to Opposition to Infonnal Objection."
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Calypso notes that although in its 1992 decision, the Commission confinned that a chamel
substitution was warranted, it was denied because it did not outweigh the public interest benefits
for the conflicting proposal to allot a first local service at Cruz Bay, Virgin Islands. However,
Calypso contends that the instant proposal is consistent with the Commission's allotment policies.
Calypso further contends that its technical statement demonstrates that there are no Class B
channels available at Charlotte Amalie. Indeed, if Station WVNX(FM) were downgraded to
Class B1, as proposed, Calypso claims that Channel 297 would be the only channel available for
its use.6 Thus, in order to have a viable construction pennit, Calypso avers that it is necessary
for Station WVNX(FM) to downgrade to a Class BI and substitute Channel 297 for Channel 246.
In essence, Calypso asserts it merely seeks to implement a 1987 allotment judgment with a usable
frequency. Calypso submits that the petitioner's proposal does not have any such equity and
deserves no allotment preference. In sum, Calypso contends that its proposal should prevail
because (a) it would permit the Commission to resolve a technical interference impasse whereby
Calypso is currently required to construct Station WVNX(FM) on an unusable frequency at
Charlotte Amalie; and (b) it would provide Charlotte Amalie with its seventh local FM
transmission service. Calypso concludes that since neither allotment would provide a first nor
second full-time aural service, or a first local service, the proposed allotment of Channel 297B1
at Charlotte Amalie deserves a dispositive preference under FM allotment priority four, other
public'interest matters, citing Revision of EM Assignment Policies and ProceduI-Q, 90 FCC 2d
88 (1982).7 Calypso states its intention to apply for the channel, if allotted.

3. In its reply comments, petitioner supports the St. John proposal and opposes the
substitution of Channel 297B1 for Channel 246B at Charlotte Amalie, Virgin Islands. Petitioner
rejects Calypso's claim that it cannot build a station at its present construction permit site because
operation on Channel 246B would result in mutually destructive interference with respect to
Channel 247C, Tortola, British Vll'gin Islands. Petitioner asserts that the Tortola station is not
on the air, and the Commission should not recognize the claim of interference from a station that
does not exist. Moreover, asswning, af.il.lWdo, that the Calypso proposal would provide a new
service to Charlotte Amalie (population 12,331), an eighth local FM transmission service would
not be preferred over a third local FM transmission service at Frederiksted (population 1,064).
Indeed, petitioner states that neither community has a large population and that an additional local
FM service at Frederiksted would be of decisional significance. Clearly, states petitioner,

6()ur engineering study confirms that Channel 297 would be the only available channel at Charlotte Amalie for
a Class B1 allotment.

7"Jbe allotment priorities are: (1) farst full-time aural service; (1) second full-time aural service; (3) first local
service; and (4) other public interest matters. {OrequaJ weight is given to priorities (2) and (3).]
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the public would be better served by a third local FM transmission service at Frederiksted, rather
than an eighth local FM service at Charlotte Amalie, a community already more than amply
served.

4. In its reply comments, Calypso opposes the Frederiksted and St. John proposals.
Calypso reiterates its earlier comments that the Charlotte Amalie proposal deserves a dispositive
preference Wlder FM allotment priority four. In its motion to dismiss, Calypso requests the
dismissal of the St John proposal because,~ alit\ the island, ~ ~, does not qualify as a
cognizable "community" for allotment purposes. Calypso also urges that the Commission grant
the proposed substitution of Channel 297B1 for Channel 2468 at Charlotte Amalie, and deny
petitioner's proposal to allot Channel 29781 at Frederiksted.

5. Discussion. Conflicting proposals are comparatively considered under the guidelines
set forth in Revision of fMAssignment Policies and Procedures,~ However, because an
alternate Class 81 channel has been found for Frederiksted that resolves the contlict between the
two remaining proposals, no comparative analysis is necessary. Therefore, we believe the public
interest would be served by allotting alternate Channel 26981 at Frederiksted as the community's
third local FM transmission service.8 We also substitute Channel 297Bl for Channel 2468 at
Charlotte Amalie, as the community's sixth local commercial FM transmission service, and
modify Station WVNX(FM)'s construction permit accordingly. This channel substitution will
eliminate potential interference with Channel 247C authorized at Tortola, British Virgin Islands,
and will enable Station WVNX((FM) to have. to the extent feasible, an equivalent class
replacement channel. An engineering analysis has determined that Channel 26981 can be allotted
to Frederiksted in compliance with the Commission's minimum distance separation requirements
at city reference coordinates.9 Additionally. Channel 29781 can be allotted to Charlotte Amalie
in compliance with the Commission's minimum distance separation requirements with a site
restriction of 20.8 kilometers (12.9 miles) east at Station WVNX(FM)'s presently authorized
site.10

6. Accordingly, pursuant to the authority found in Sections 4(i), 5(cXl), 303(g) and (r)
and 307(b) of the Communications Act of 1934, as amended, and Sections 0.61, 0.204(b) and
0.283 of the Commission's Rules. IT IS ORDERED, That
effective April 14, 1997, the FM Table of Allotments. Section 73.202(b) of the Commission's

aWe note that the Commission may allot an alternate channel in order to resolve conflicts between proposals.
~NPRM Ap.pendix 3(c);~ illsQ Pioemxxl Sooth.QuuIina. 5 FCC Red 7600 ( 1990).

9'fhe coordinates for Channel 269BI at Frederiksted are North Latitude 17-42-48 and West Longitude 64-5J-OO.

lOUIe coordinates for Channel 2918 I at Charlotte Amalie are North Latitude 18-20-30 and West Longitude 64
43-59.
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Rules, IS AMENDED, with respect to the communities listed below, to read as follows:

Frederiksted, Virgin Islands

Charlotte Amalie, Virgin Islands

Channel~

253A, 11 269Bl,278A,

*226A, 241Bl, 250B, 271B, *275A, 282B,
2818,29181

7. IT IS FURTIIER ORDERED, That pursuant to Section 316(a) of the Cormmmications
Act of 1934, as amended, the construction pennit of Calypso Communications for S4rtion
WVNX(FM), Charlotte Amalie, Virgin Islands, IS MODIFIED, to specify operation on Channel
29181 in lieu of Channel 246B, subject to the following conditions:

(a) Within 90 days of the effective date of this Qrder, the pennittee shall submit to the
Commission a minor change application for a construction pennit (Fonn 301), specifying the new
facility.

. (b) Upon grant ofthe construction pennit, program tests may be conducted in accordance
with Section 73.1620.

(c) Nothing contained herein shall be construed to authorize a change in transmitter
location or to avoid the necessity of filing an environmental assessment pursuant to Section
1.1307 of the Commission's Rules.

8. Operation with the facilities specified herein is subject to modification, suspension,
or termination without right to hearing, if fOlUld by the Commission to be necessary in order to
confonn to the IlU Radio Regulations governing FM Broadcasting and to bilateral and other
multilateral agreements between the United States and other countries.

9. IT IS FURTIIER ORDERED, That the Secretary shall send a copy of this Report and
Qrder by Certified Mail, Return Receipt Requested, to the following:

I:As stated in the~ Channel 253A was allotted to Frederiksted pursuant to MM Docket No. 91-259, as
potentially the community's second local FM transmission service. ~ 10 FCC Red 6673 (1995). A Petition for
Reconsideration was tiled on July 24, 1995. On November 15, 1996, a rvtemorancium Opinion and Order was
adopted aftirming the action taken in the B&pmtallilQnkr, which allotted Channel 253A at Frederiksted, Virgin
Islands. ~ II FCC Red 16392 (1996), rev. pendioa.
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Calypso Communications
4433 Wells Parkway
University Park, Maryland 20782
(Pennittee of Station WVNX(FM»)

DA97407

10. The window period for filing applications for Channel 269Bl at Frederiksted, Virgin
Islands, will open on April 14, 1997, and close on May 15, 1997.

11. IT IF FURTIffiR ORDERED, That the cOlU1terproposal filed by Rafael Serra to allot
Channel 298A at St. John, Virgin Islands, IS DISMISSED.

12. IT IS FURTHER ORDERED, That the Motion to Dismiss Rafael Serra's
COWlterproPOSal filed by Calypso Comrmmieations, IS DISMISSED as moot.

13. IT IS FURTIffiR ORDERED, That this proceeding IS 1ERMINA1ED.

14. For fiuther information concerning this proceeding, contact Sharon P. McDonald,
Mass Media Bureau, (202) 418-2180. Questions related to the window application filing process
should be addressed to the Audio Services Division, Mass Media Bureau, (202) 418-2700.

FEDERAL COMMUNICAnONS COMMISSION

Jotm A Karousos
Chief, Allocations Branch
Policy and Rules Division
~ Media Bureau
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