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1 to be pr;ovided and areas to be served. Each telecommunications carrier providing local ex-

2 change service shall identify its exchanges in maps filed with the commission. The local

3 calling areas of incumbent local exchange carriers in existence as of the effective date of this

4 1997 Act shall be used to determine when a call between telecommunications carriers shall

5 be considered a local or interexchange call for purposes of determining access charges or call

6 termination charges.

7 (2) The commission shall grant a concurrent certificate or certificates of public authority

8 to provide telecommunications services in the service territory of a local exchange carrier

9 except as otherwise provided by or pursuant to law.

10 (3) The commission shall waive carrier of last resort obligations for any person request

11 ing waiver in any area it serves for which another person has been designated a carrier of

12 last resort.

13 (4) A state agency, municipality, municipal electric system or public utility district shall

1-4 not offer for sale to the public, either directly or indirectly, a telecommunications service for

li5 which a certificate of authority under this chapter is required.

113 (5) Prior to ottering telecommunications services in any area, a telecommunications

rr carrier that has applied for and received a certificate of authority from the commission shall

18 provide a notice of intention to exercise operating authority to all local exchange carriers

19 providing service in the proposed operating area. The operating area shall be described in

20 exchange maps filed by the local exchange carrier indicating the specific areas in which op

21 erations will be conducted.

2:1: (6) A telecommunications carrier that has been granted a certificate of authority by the

23 commission shall furnish to the commission such information as is reasonably required to

24 enable the commission to carry out the responsibilities set forth in section 3 of this 1997 Act.

25 (7) Except under the terms of a protective order, trade secrets and commercial or fi

26 nancial information submitted under this chapter are exempt from disclosure to parties

'l:T other than the commission. If information is disclosed pursuant to a protective order, the

28 information may be included in the commission's evidentiary record, if admissible, and shall

29 remain confidential.

30 SECTION 5. Certificates of authority for persons, companies and corporations providing

31 services on date of enactment. (I) Notwithstanding section 4 of this 1997 Act, any person,

32 company or corporation providing intrastate telecommunications services on the effective

33 date of this 1997 Act shall continue to have the authority to provide those services on and

34 after the ettective date of this 1997 Act.

35 (2) Notwithstandin, any other provision of law, any cooperative corporation or

36 unincorporated auociation providing intrastate telecommunications service on the effective

37 date of this 1997 Act shall continue to have the authority to provide those services on and

38 after the ettective date of this 1997 Act. Such actions shall not subject such cooperative

39 corporation or association to the commission's general powers of regulation.

40 SECTION 6. Application of law to certain local exchange carriers with less than 15,000

41 access lines. (1) For the purposes of this section, any local exchange carrier whose primary

42 business is local exchange service to less than 15,000 access lines within Oregon and that is

43 not affiliated or under common control with any other kind of public utility, or telecommu·

44 nications carrier providing service in Oregon, shall be considered an exempt local exchange

45 carrier.
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HOUSE COMH1TTEE SUBSTITUTE

FOR

HOOSE SILL NO. 620

AN ACT

To repeal sec~ion 392.410, aSHe Supp. 1996,
rel&ting to certif1caee of public eonveni.ne.
a~d nee.salty for teleoommunications 8crvice,
&n~ to enact in lieu thereof one new s8ction
relating to the .ame eubjQct. "

and one n~w section en~cted in lieu thereof, to ~ known as

8eceion )92.410, to read as follows:

392.410. 1. A telecomm~~icationB company not pO$se.lin~ &

ce~ti!icat. of pUblic c~nv.nienoe and nec.s~iey !rom the

COmmi&S10n at the time this eectio~ goes into effect .hall hay.

~ot mora than ninety days io which to apply tor a certifioate ot

se:.-vice. al.tthority from the con:mi.sion pursuant to this chapt~r

unle£s. company hold8 a state charter issued in or pr~~~.~?_the ~~

year 1913 which ahart~r authorizes a company to engage in the ~

telephone busine.s. No telecommunications company not exempt

from this 8ub••ction shall tran8act any business in thi8 &tate

t!!ll. • .. __ ~r"\
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unt111t shall have obtain.d a certificate of ~ervice authority

from the commia,ion purmuan~ to the provi.ions of thia chapte~,

except that any telecommunications company which is providing

telacQmmuni~ation. service on o.p~ember 28, 19B?, and which ha5

not been gr&nt.~ or denied a certif~c.t. of publiC convenience

and nec•••ity prior to Septemb.r 28, 1987, may continue to

provide that ••rvice exempe from all other requiremen~. of this

chapter until a" Certificate of ••rvioe authority is granted or

denied by the commi••ion so long a. the telecommunication.

company «pplies for a certificate of service authority within

ninety days from Q$p~ember 28, ~~B7.

2. No t.leeommun~Qations company offering or providini, or

13 •••king eo otfer or provida, any interexeha.nge telecommunications

L4 ~ervice .hall do so until it has applied for and received a

L5 certificate of inte.rexchange service authority pursu&.p'; to the

.6 provil1on. of subsoction 1 of thi8 section. No

.~ telecommunication. company offering or providing, Qr •••king to

8 offer or prOVide. any local ~chang. telecommunications ,.rvi~e

9 shall do 80 until it hal applied for and received a certificate

o of local exchange ••rvice authority pur.~.nt co the provisions of

l .~ction 392.420.

3. NQ certificate of service auehor1ty iSlued by the

2
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• commission shall be eonstrued a. gran~in9 a monopoly or exclusive

2 privilege, immunity or franchise. The issuance a( a certificate

3 of .ervice authority to any tel.eommu~1cation8 company I~~ll not

~ p~eelude the commission from issuing additional cert~fic.tc. of

~ eervice auehority to &nothe. tslecommu~ications comp&ny providing

~ the same or equivalent servico or serving the same geograph1eal

, ar•• or customers as any previously certified company, except to

! the extent otherwise p~QvideQ ~y section 392.450.

~. Any certifioate of public oonvenienee and nec8ss1ty

10 granted by the commis8ion to a telecommunications company prior

11 to September 28, L967, shall remain in full fore. and effect

12 unless modified by the commission, an4 8~ch compani•• need not

13 apply fer a eert1~~cate of eerviee authority in ord.r to oQn~inu.

t4 .offering or providing service to the extent authorized in such

~5 certificate of public convenience and nQceesity. Any such

.6 carrier, how.~rr prier to substantially altering tha natura or

7 scope of services provided under a certiticate of public

e convenience and necesaity, or Adding or expanding ••rvicea beyo~d

9 the authority contained in such certif1cato, (mu$tJ ~1J1 apply

o

'I

for a certificate of service authority for such ale.rations or

addi~ionl pursuant to the provisions of this section.

5. The commi••ion may r.vi~w and modify the terms of any

3
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1 C8rtificate of public convenience and necessity issued to a

2 telecommunication. company prior to September ~e, 1987, in order

3 eo ensure it. conformity with ~e raquirement6 ~~d policie. of

~ tbis chapter. Any certificate of ••rvice authority may be

5 altered or modified by the commi.aion after notice and hearing,

5 u~on it. own motion or upon application of the person or co~ny

7 aff8cted. Unle9s £xarei••a within a period of one year from the

8 i~auance ~ereof, authority conferred by • certifioate of 8ervice

~ author.ity or Oil certificate of pW:l11c conven.1eoce ane:! necesaity

10 ~hall ba null an6 void.

G" The cotmtU.saion may i,au. a temporary ce.rt.itic&te which

12 shall remain in force not to e~Q••d one yo~r to assur.

13 maintenance of adequate service or to serve particular customer.,

l'without notice and hearing, pending the determination of an

15 application fer a certificate.

Hi 2. No POlitiwll Subdiyision of ~i. state BUall prQvid.pr

17 ctfer for •• le, either to tho Pub11c or to A tlllCOmmunications

18 ;toyidCr.• telecommuni£.tjons service or t.l,cQmmuni~~~~Qna

20 /1 sort j {1 cat.
~

of public CQnyen1epso epd neG~asity i. ;egyi~

~2 construed to rs,tr1ct a pglitical iubdiyis1Qn ftgm &l~oxjng the
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BEFORE THE
FEDERAL COMMUNICATIONS COl\'Il\'IISSION

WASHINGTON, D.C. 20554

In the Matters of:
Petitions for Preemption ofLocal
Barriers Pursuant to Section 253 of
the Telecommunications Act of 1996

Petition of Abilene, Texas
For Expedited Declaratory Ruling

To the Commission:

)
)
)
)
)
)
)

CCBPol 96-14

CCBPol 96-19

NonCEOFRECE~TAUTHORnY

The American Public Power Association invites the Commission's attention to the recent

decision in Iowa Telephone Association v. City ofHawarden, No 18320 (Iowa District Court for

Sioux County, Dec. 12, 1996) (copy enclosed). In granting summary judgment for the City, the....

Iowa court rejected many ofthe same arguments that the State ofTexas, Southwestern Bell and the

Texas Cable & Telecommunications Association have made in preemption proceedings before the

Conunission concerning Section 3.25 1(d) ofthe Texas Public Utility Regulatory Act of 1995. APPA

urges the Commission to reject these arguments for the same reasons that the Iowa court gave in the

Hawarden case.

Respectfully submitted,

-C}~&~
~sBaller

Lana Meller
The Baller Law Group
1820 Jefferson Place, N.W.
Suite 200
Washington, D.C. 20036
(202) 833~5300

(202) 833-1180 (FAX)
JimB@Baller.com (INTERNET)
Attorneys for American Public Power Association

- - ,. ."'1"'\.,..
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IN THE IOWA DlSTlUCT COURT FO SIOUX COUNTY

IOWA TELEPHONE ASSOCIATION.

Plaintiff,

.
• r.:I

em by botbth~ Telephone.. :-
\.": cD

. Sbefore this 08turJ .StI:V~.
CO ~ ;;;.. C ."...

d on behaJfofHPiiiden. A h8ing ~
-i >

rd and the written and oral

A; .-

No.183
ROLIN RE: SUMMAllY JUDGMENT
MOnO S MADE BY BOTHPLAJNTIFF
AND 0 ANT n c.ar;; ~

vs.

CITY OF HAWARDEN,

Defendant.

On October 29, 1996, the Motioas for Summalj' Ji

Association (ITA) and the City ofHawardea came on for

Nelson appeared for Plaimi1fITA and Ivan Webber app

~ held and the matter submitted. After coasideriDi the

arguments Otcounsel, the Court now nJlas as follows.

CASE STA::mm;1'l'

This RWing and Order Stems ftom an April!l, 199 , Petition for Declaratory Judgment

filed by the Iowa Telephone Association asking the Court dec1U1: that Hawarden is st=utorily

proh.ibited from providing land-line local telephone service to Qlstomers in the State o£IoWL

•cipal cable Communication

ITA Is C1 _oaation whose members ere companies that • c lu.d-line local telepllone service

to customer'S in the State ofIowa. This request foJlowed eIection that took place in Hawarden

where, by a. vote of588 for to 27 against, the citizens

affirmative: "Shan the City ofHawardeD Iowa establish a.

System as & City Utility?" The city has proposed that this tility will offer IDtemet access, cable

television, and land-line local telephone services. The d . to provide the telephone services bas

spawned the CWlent litigation.
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RULING AND ORDER.

-, P.4/12

Ha.warden'l t1rst argument, which may be dispositive oftbis case, is that the receady

enacted federal Telecommunications Act 0£1996, Pub. L No. 104-104 \the.Ad:'), preempts

any state 1zw that would have the ctf'ect ofprohibiting the city from opaating a. telephone utility.

Ifthis Court~ds that the AGt preempts state law in the area. then the state law b«.omes

irrelevant and only fedemllaw need be dealt with. Principally, they rely 011 section 253(a.) oltho

Act which provides:

(a) IN GENERAL· No stale or local SWUte or regulation, or other State or local
legal requirement, may prohibit or have the effi:ct ofprohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service.

Hawarden also directs the Court to section 2S3(d) for the position that any prohibition on the

provision ofte1ecommUDieations service! is preempted by the Act. Section 25J(d) states:

(d) PREEMPTION - If;~ notice and an opportunity for public comment, the
Commission determin~ that a State or local govemmeat has pmnittcd or imposed
any statute. regulation, or legal requirement that violates subsection (a) or (b), the
Commission shall preempt the eafureem~ ofsuch statute, regulatiOD, or lepl
requirement to the extent necessary to correct such violation or inconsistaJey.

The Supremacy Clause ofthe United States Constitution: Article VI, provides the basis

for the doctrine ofpreemption, which provides that federaJ law preemptS the COJlcwrent exercise

ofstate law in two situations. The Supremacy Clause states that the laws oCthe United States

..shall be the supreme Law ofthe Land: ... any Thing in the Constitution or laws ofany state to

the Contrary uotwitbatanding.II In detcnnining whether an area. of state law i3 precluded "the

purpose orCongress is the ultimate touchstone," and Congressional intent is paramouut. Malone

VI White Motor Com... 435 U.S. 497, S04. 98 S.Ct 1185, 1189 (1978); City ofDcs Moines v

Muter BuiJeim gfTOD. 498 N.W.2d 702, 704 (Iowa. 1993)•. & said before, that Cong:res5ioaa!

3



1£C 18'$ El3: 3SFM SIa.D< CO a....E:RK
,"'-'" .-.. P.6/12

federal legislation shows mdencc afiment to "occupy the field to the exclusion oCtile states....

ci:pQnOQ~ 50S U.S. at 516, 112 S.Ct. At 2617.

What was the intent: ofCongress when it passed the TdccommuuicatioQS Act of 19961

Ac~rding to the legislative hUtory ofthe Act, it is apparent that ConSJ'C$S was seeking to

promote eompetiticn and opemess in the provision olaIl forms ofteJecow,,1UricarUms whc'eby

less regulation will presumably lead to more innovation and lower prices for consumers. B.1l.

Rep. No. 104-204, at p. 47 (1996). A main corollary altha objective is tbat the Ad i! to

opeDing initiatives. Id &t 212. Indeed, the.Act W8! intended to and does evince & strons1Y

"deregulatory" fI&vor. Id. at 207.

Other passages found in House Conference Report No. 104-4~S illuminate the apparent

intentions ofCongress with regard to how the Telecommunications AJ;t of 1996 wa.s meant to

interact with related $tate and local IegW.tion. Under a headi12g emitted "NEW SECTION 253 

IlEMOVAL OF BARRIERS TO ENTRY," Congress numerous times unquestionably shows a

preference to preempt certain laws regarding bamers of entry into providing teIecommumeations

services. The question then becomes whether those express preemption provisions in the Act

were intc1ded to preeml't the type olaw that ITA cJaims prohibits Iowa municipalities from

supplying telecommJJ1'licatiOllS services. In doing so, this Court ma.y not consider the

reasonableness ofthe state law (primarily the Noncompetition Act and the definition ofallowable

ci1y utilities) Qr $fate pollOj' in the determination ofcongressional intent on preemption. Liyadas

LBrJdsbaw. 114 S.Ct. 2068, 2070 (1994).

That there is an express preemption ptDvWon in the TelecommuDications N:z is clear. Sa

s
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(b) STATE REGULATORY AUIHORl1Y - Nothing in this section sba1l Uf'ect
the ability ofa state to impose, 011 a competitivdy neutral basis and c:ousistent with
section 254, requbements necessary to preserve and advance universal service,
protect the pubIiQ safety and welfire, ensure the coDtiDued quality of
telecommunieatioas services, and safeguard the rights ofconsumers.

Therefore, ifthis Court determines that the Iowa laws which are argued by ITA to be preclusive

ofHawarden's etrort to provide local telephone services are merely ofthe type that advmce

consumer rights, publiQ safety, or universal service then the state law is not preempted. The law

must constitute a. true~er to entry" or prohibition on the provision oftelecomnnm icatiol1S

services in order to be preempted.

The Court finds, awe assume without deciding that the Iowa aoncompetitiOll and/or city

utility laws act as the P1ain1ifF charges and prohibits emry by cities into the local telephone areca,

that there clearly is a complete barner to entry orthe type envisioned by the J04tb CODgresS aDd

ii, theref'ore, preempted by the Telecommunications Act of 1996.

Fmdicgs ofpreemption have been made in the past in thi! general area ofthe law and

under similar circumstances. The United States Supreme Court and other courts have fouad

numerous times in various precursors and regulations analogous to the Te1ecommunieatioDJ Act

of 1996 that Congress had intended to preempt a particular area. For example, in Cmjtal Cities

Cable. Toe V CriSP, 467 U.S. 691, 104 S.Cl 2694 (1984), the Court ruled that FCC

regulations preempted an Oldahoma I&W resardins contertt and caniage ofcable sipals. Also, in

MarkminaRaearnb Sfrvims Inc· VI Public Utilities Commissjon ofOhio. 517 N.E.2d S40, 544

(Ohio 1987), the Ohio Supreme Court held that the Communications At:t of 1934 preempted state.
law regarding common c:amers involved in interstate telecommunicatiom. Sec .m CJb.Ic

TeIevirion An'n. Yo 'Finneran. 954 l.2d 91,98 (2nd Cir. 1992) (mentioning other preempted

7



ce:c 18'$ a3: 37Pl'l SICU< CO~
",-..

P.10/12

c:ourt also found that the fi:dc:nllaw did not preempt the swe law and thua permit a boIQUgh to

operate & cable television systembe~ the two Jaws were not actually iDconsisrem and nor was

there an express preemptioaprovision in the 1984 Ac t. Id at 114. fit. 13. However, this cae is

distbJiuisbable because this Court finds that any state aGt prohibiting an entityt, CIItry ioto the

tclccomxnunications field is inc:oamt=t with the intent ofaDd the preempckm provisions oftl1e

.Telecommunications Act of1996. The broadly worded preemption provision in the.Act can only

lead the Court to conclude that Congress im:emied a similarly broad reach ofthose particular

sections.

According to the plBintift allowing a citY to establish a telephone service by federal

preemption would bring with it other untoward effects and shows that Congreu surely did not

intend sucb a. result. P1ain1i5refers to Iowa Code section 490.1420 which allows the state to

dissolve a corporation that does not file armua1 reportS or pay its wces. ITA asserts that

Hawarden's argument "would prohl"bit a state from dWoJving a telephone utility under 1490.1420

because that would cprohibit or 1uI.ve the efrect ofprohibiting the ability or[the] entity to provide

interstate or intrastate telecommunications service.... This is not the c:ase. The pr~tion

provisions ofsection 253 only apply to barriers to entry not to regularory JUles or any 1di0DS a

state later may take in order to protect its or it! citizens interest!. The Court finds that this

spec:ffic type ofproblem WI! e.umpted!om the preemption provisioos by section 253 (b) ofme

Act which leaves states free to ·protect the public safety and we1fire. ensure the CODtiDued quality

oftelecommunicaEioDS services, and saf"e&uard the rights of CODSUlI1el'S." AdditiODally. the loint

Exp1almory Statemeatt ofthe Committee ofCClmerence states that notbma in the Act ",hall be

construed to modifY. impair, or supersede IrrJ State or local tax law." (1oiDt Stitemmt at p.

9
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Da1ed this~day ofD~ber, 1996.

By the Court

~.(iW.ek.
Michael S. Walsh

Judge, Third Judicial District o£lawa

P.1V12

12/16/96 Copy mailed ~o; ~ert Holz, Steve Nelson, Ivan Webber
& 'rhomas Polling

DF
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Hawarden's Connection

to the World

H6ng em H6W11rderr•••Were going HfTECI

Hawarden is just months away from the 21st Century, as City Council,
Mayor and staff finalize plans for a network of fiber optic cable to residences.
businesses. schools and institutions in Hawarden.

The stlte-of-the-ut communications utility--to be called Hawarden Inte
grilled TechnoiOlY' Enel'lY and Communications CHITEC)--is designed to
handle telephone. cable TV, utility load control. interactive video, high-llpeed
data transmission and a variety of other modem communications services.

The new communications utility will he installed. owned, maintained and
managed by the City of Hawarden much like the cumnt electric, gas. water
and sewer utilities. Hawarden is one of the first communities in the U.S. to
launch a municipally owned communicationll utility.

Current plans call for construction of the new utility to begin in late sum
mer or early fall of 1996 and to be operational by faU of t997.

M6yor 6na CouncU - '7he Future Ie NOM-

It All 5tsrtetJ Mren_

• Government deregulation allow!!
municipalities to compete with for
profits in telecommunications.

• US West announces it will sell the
Hawarden telephone exchanae.

• Citizens of Hawarden vote
overwhelming approval ofacity com
municationll utility.

• US West rejects Hawarden bid for
local exchange--lIellll to a for-profit
consortium.

• Council says we'll do it ourselves,

High-technology is the wave of
the future. right?

"Ifyou believe that, you probably
still own a rotary dial phone and a
black and white television," says
Hawarden Mayor Mose Hendricks.
"That high-tech wave is on top of us
and it's sink or swim time."

The intent of city leaders hu!>
never been to just establish a commu-

:lny other part of the country...

"There is always the question of
why don't we let the phone company
do this for us." says Councilman Jerry
Klemme. ''The simple answer to that
is that they don't have the equipment
for this type of system and are not
likely to install it. They cannot make
alarge profit in asmall marker. Thai's
why US West sold the Hawarden ex
change. We have utility experience



'11lere are a lor ofcities and other organizations out Ihere watebinl us very
closely," says Superintendent of Public Works, Bob 8Grchers. "I've IuId calls
from people all over the counny wantinl to know how they can do what
Hawarden is dom, and offenn, encouralcmenL We're painl strong support
from the 10waASIOCiation.of Municipal Utilities. Nordlwest Iowa Power Coop,
and the American Public Power Association. It really makes you proud dw
ourcommunity hu the vision to be on the cutting edp ofsomelhinglike this."

and we know we can ptoYlC1e a good
system It a very good price."

'~s is a very visionary project."
says Councilman Mike Kallsen. "But
we know that it's very much a neces
sity for HaWliden. A community thai
does not offer citizens and business
access to hip-quaiity communica
tions will be left on the sideJines. We
can't afford not to have this system."

AU eyes are on Hawarden u ourcity
leads the way among municipalities by
designing and building a municipally
owned communications system.

"When wu the lat time you did
IftY1hinI really propasiveand didn't
run intoa few I'OIdblocks?" saysCity
Coancilman Larry AnnsIrona. "We
kftew IOiftg in that we'd have oppo
sition. and we are prepared for it."

Hickory Communications. the
pun:ttuerof the Hawarden telephone
exchanp, asked the Iowa Utilities
Baud to intervene to keep HaWll'Cien
hom operating I phone system, The
Utilities 80Ird ruled that it has no ju
risdiction.

"The real expen knows what he doesn't know:' says Councilman Jack
Andela. "We knew when we started this that we would need much advice from
many expertS. We are working with attorneys, architects, communications spe
ci:lIists. financial expens and marketing companies to put this together.

"The City ofHawarden is ready to offer a communications system that will
grow and change u fast as the industt'y changes. We hope to make a profit on
this system, but that's not why we're doing it. We're in it to give our residents
the communications services they want and need."

Cell Phone UfW!J, Youn, GtJIrr4 tD I.tMI HITEC

"We hope to lease splICC on our HITEC lower to a c:eJlu" company to
provide cellular service to Hawll'den," says City CIertt TIm Waddell. "We
let help paying for our system, the ceO company hu a Iow~ solution to
the problem and the people of Hawarden pt a service they want and need."

As the rest of the world enjoys the convenience of portable cellular
phones. the people of Hawarden have to set on the sidelines and WItCh
because there are no cellular towen close enough to send and receive the
signals. But Hrn::C offers a solution to this problem.

The Iowa Telephone Association
hu requeslled that the District Coon
stop Hawarden from operating a
phone system. The court hu not yet
ruled.

"US West is very big and very
wealthy," says Councilman
Atmsaong. "Of course tlley don't
want municipalities competing with
them. so they're ,oin, to use their
muscle and do whatever they have to
do to stop Hawarden from settin,lhis
precedent. But this is a time when
the big guy isn't,oin, to win. We
feel very confident we have a ",ht to
operate a communications utility.
We're going nose-to-nose with them
and we will win this one."

This newsJeucr is published by Ihc
City of Hawarden, Hawarden. Iowa.

HITEC h.~ Somethl"f for
Everyone

"You don't have to surf the
Internet or dress in a lab coat to ben
efit from Hrn::C. This system offers
more benefits to every citizen than
nearly anything else the city does."
says City Councilman Glenn Grell.

"A telephone system with all the
bells and whistles is obviously ben
eficial to the community," says
Grega. "But our vision for HITEC
goes far beyond that. We want to pr0

vide Internet access. cable TV, auto
mated meter rellding, access 10 the
Iowa Communications Network for
our schools. and high-speed data
tr:1nsmission for businesses like the
hospital. Even if you don't have tele
phone service. we'll otTeryou a phone
that can dial 911 only, so everyone
can access emergency ~rvice."

HITEC I. PfIJff6li IntD thtl
~

HITEC won't be alone in this
communications venture.

To connect Hawarden to the
world the City Council is negociating
with m of Serpant Bluff to supply
local residential and business service.
Nonhwest Rural Electric Cooperacive
to connect rural customers to HITEC,
and several other companies that can
help Hawarden set up the new sys
tem.

By makinC these outside connec
tions, Hawarden citizens may have
the possibility of making local calls
in a much parer area than we have
now, and many other advantales.
These companies have a pal deaf of
experience and expertise to put ~
gether the best system possible.



'"There lie I lot ofcities and otherorpnizalions out there wlldUna us very
closely." says Superintendent of Public Works. Bob Ikwchcn. "I've had calls
from people all over the country wantin, to know how mey can do what
Hawarden is doms and offenn, encouralement We're pain, saunS suppan
from che IowaAssociation.of Municipal Utilidea. NardI..Iowa PowerCoop,
and the American Public Power AssociaDon. It n:aI1y makes you pJOUd Ihat
ourcommunity has the vision to be on the cullinl edpofsomethinglilce this."

IIId we know we can pmvide a good
s,..m It I YerJ Jood price."

-nus is I YerJ YisionIry projcc:t."
says CouncilmuMike 1CaIlsen. "Bue
webow Ihat it's wry much. neces
sity farHaWllden. ACOIDIDJIIity thai
does IlOl offer ciIizens and business
ICCCII to hip~cy c:ommunica
riaas will be left 011 die sidelines. We
can't afford noc to have mis system."

AU eyes are on Hawarden as our city
leads me way amon. municipalides by
desi,nin, and buildin. a municipally
owned communications system.

-when WIS the last time you did
..,.mnaraUypropasiveand didn'tnII_. fcwraldblodcs?" saysaty

CaaaciImIn LIny AnnIIrona, "We
knew IOinI m dlat wc'd have 0ppo
sition. and we are prepmed for it,"

*'The real expert Icnows what tie doesn't 1cDow," says Councilman Jade
Andela. "We knew when we swted this that we would need much advice from
many experts. We are working with anomeys, architects. communications spe.
cialists, financi:d expens and rTl3fketing companies to put this together.

Hickory Communications. the
pun:haerof the Hawarden telephone
exc:Mnp, asked die Iowa Utilities
Bc.d10 intervene to keep Hawuden
from operatin, a phone system, The
Utilities Boud ruled rhat it has no ju
risdiction.

"The City of Hawarden is ready to offer I communications system that will
grow and chance as fast as the industry chanles. We hope to make a profit on
this system. but mat's not why we're doing iL We're in it to give our residents
the communications services they want and need."

Cell Phone UfItIt"!J, rOOM GoIng tc I.DvtJ HlrEC

The Iowa Telephone Association
has requesred that die Disaict Court
stop Hawarden from opcr&tinl a
phone system. The court has not yet
ruled.

As the rest of the world enjoys the convenience of portable cellular
phones. the people of Hawarden have 10 set on the sidelines and watch
bcc:ause there are no cellular towers close enough 10 send and receive the
signals. But HfmC offers I solution to this problem.

"We hope to lcue space on our HrrEC tower 10 a ceJlular company to
provide cellular service to Hawarden." says City Oat Ttm WIddelI. "We
get help plying for our system, the ceO company has I low~ solution to
the problem and the people of Hawarden get a service they want and need."

HITEC won't be alone in this
communications vennm:.

To connect Hawarden to the
world me City Council is nqotiating
wim PTI of Scrpant Bluff 10 supply
local residential and business service.
Northwest Rural Electric: CoopcraIive
toconnec:t ruraJ cusromers to HITEC.
and several other companies that can
help Hawarden SCt up lhe new sys
tem,

By maltifta rhcse outside connec
tions. Hawudcn citizens may have
the possibility of makin, locaJ calls
in a much pau:r area Ulan we have
now, and many odler adVlnta,cs.
These c:ompIIIics have apaldeal of
apericnce and eXpertise 10 put ~
&ether die bat system possible.

"You don't have to surf the
Internet or dress in a lab coat to ben
efit from HITEC, This system offen
more benefits to every citizen than
nearly anythins else the city dOCS,"
says City Councilman Glenn Gregl.

"A telephone system with all the
bells and whistles is obviously ben
eficial to the community," says
Gregl, "But our vision for HITEC
goes far beyond mat. We want to~
vide Internet access. cable TV. autD
mated meter relldinc. access to the
Iowa Communications Network for
our schools, and high-speed data
uan5mission for businesses like the
hospital. Even ifyou don't have cele
phone service. we'll offeryou a phone
that can dial 911 only. so everyone
can :access emelPncy service."

11lis newsleacr is pubUIbcd by &be
OtyofHawlnicn. Hawudcn.lowL

"US West is very bia and very
weallhy," says Councilman
AnnsIron., "Of course they don't
WUI~ competing with
diem. so mey're going to use their
muscle and do whatever they have 10

do 10 SlOp Hawarden from setting rhis
precedent. But this is a time when
me billuy isn't soinllO win. We
feel very confident we have I ri,htto
operate a communications utility.
We're going nose-ro-ftOse with them
and we will win this one...
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IN THE SUPilUOR. COUR.T OP WASHINGTON ~I~__._/

FOR. PIERCE COUNTY

y.

CITY OF TACOMA, a municipal corporation..

Plaifttiif,

)
)

~
THE TAnAYEKs AND RATEPAYEJ.S Of ~
THE CITY OF TACOMA. ~

DefendantJ~

I

2

J

4

S

6

7

8

9

10

11

12

13

14

IS This matter came an this day for helU'inl'beforc the undersigned upon the City ofT.coma's

16 (tlCity's") Motion for SWIIltWY Judgment. Plaintiff'City ofTacoma appearcd throueh its counsel.

FRO"1 I TPU-c/t1S
/ $
t
~... ,
I '-, . ~ " .
'..

17 Elizabeth Thoma$. Defendants Taxplyerl and blcpayers oflhe City ofTacama appeared throueh

18 their coun~el, IlonaId E. Thompson.

19 Counaal for the partiet bve dravm the Court'. attention to the following documents:

20 Summons.. Complaint for Deelarltory ludgment; Ac"ptancc of Servic.c:; City ofT.coma's Motion for

21 SW1UIJaIf,Judlment; Memorandum in Suppon ofMotio,n for Summary ludllftcnt; Declaration ofJon

2.Z AthoW in Support orMotion for Summary Judgment: Defendants' Kesponsivc M"morandum in

2.3 Oppolition to City ofT.coma', Motion 'for Swnmuy Judpnent; and City ofTacoma'. lleply Brief.

24 B.JCCi on these documents, the Court finds that there is no genuine issue 15 to any material

25 flct anc! that the facts set forth in tb- Declaration of Jon Albo'" are tNe.
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FROM lTPU-C/MS TO 202 467 2910 1997.02-19 12123PM l*061 P.03/1ZI",

Prelcfttecl by:

ruSTON GATES &t Ews

let ftwtJ. iil 't.be Btmd OJ dinln••.

Cm OF TACOMA.

The Court has jurisdiction over the subject man.r and parties in this action.

Tacoma City Ordinance No. 25930 (the "Bond Ordinanl:en
) Wa$ properly cnacted.

The City ba.authority under the laws ofthe State ofWaihinjton and the United

"b. City hal IYthoAty \jftder dw lawa ofLhe St'fe ofW..miJlton and the UntIed

1.

2.

3.

s,-

'.Q~ L. ANOERSON

~

DONI! D"l OPBN couaT this 13 day orDecembcf, 1996.

Statu to i,,"c the Bemis fol die pcnposu set ftrhl pD••phl f3) and ~4~ .buw .... ill tbe manner

States to provide cable television service in the Licht Division seN,ce area.

4. The City has authority under th.law. crthe Stile orWashmgton and the United

StltlS to lase teleconununicau01l1 facilities and capacity to t.elec:ommunicauons providers.

HaviJ1.l QOnsidcred the documents identified by the parties, the Irguments of eounse) and the. ,

record herein, the COUrt concludes that the fonowins order should be entered.

By!g I
Elizabeth Thomu, \IlMIA" It'" .
Lwrl A RosenWild,~....

B/;/' .
Y~u6CiUi:-WllA--._----

ChiefAnistlnt City Attorney
Momeys for Plaintift'City ofTacoma
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Court upholds City Light authority to enter
telecommunications business

Contact: Sue Veseth, (206) 502-8223

December 17, 1996

Tacoma City Light may legally offer telecommunications services in its service

area. according to a December 13 ruling by Superior Court Judge Grant L. Anderson.

The ruling allows City Light to offer cable television and other telecommunications

services and to lease its facilities to other telecommunications providers. City Light is

completing a study to determine ifit is economically feasible for City Light to offer

telecommunications services. The study is due in early 1997.

"We're delighted with the judge's ruling," City Light Superintendent Steve Klein

said. "We wanted clear, legal authority to develop our business plan and investigate how

Tacoma could benefit from a modem, state-of-the-art telecommunications system. The

decision in our favor also assures the financial markets ofour authority to build a

telecommunications network."

City Light initially studied the possibility ofbuilding a fiber-optic communications

system to allow the utility to automatically operate equipment and substations.

Consultants who reviewed the fiber-optic proposal said that for a little more

-more-



than twice the cost, City Light could extend the network to every home and business in

Tacoma, sell television cable service, and use the subscription revenue to pay for the

whole thing.

An interactive fiber-optic network reaching to all ofCity Light's substations would

cost an estimated 515 million. The consultants estimated extending connections from the

substations to individual homes and businesses would raise the cost to about $40 million.

The network would be available for cable television service, Internet access, data

services, voice communications and potentially even video-on-demand to homes. Under

one scenario, City Light would operate the cable television service and lease out the rest

ofthe network to interested businesses to provide other services.

It would provide every customer in City Light's service area access to high-speed

data services. It would provide far faster data movement than is available over phone lines

and much sharper television images than are available over the wire systems available now

and could provide Internet access for every classroom and library in the City Light service

area.

A state-of-the-art fiber-optic network also could provide a significant advantage to

Tacoma and Pierce County in attracting high-technology businesses.

###


