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#''.to be p~vided and are.. to be served. Each telecommunications carrier providin, local ex-

chan,e service shall identify its exchan,es in maps ftled with the commiuion. The local

callin, areas of incumbent local exchan,e carriers in existence as of the effective date of this

199'7 Act shall be used to determine when a call between telecommunications carriers shall

be considered a local or interexcban,e call for purposes of determinin, access charges or call

termination chU'le..

(2) The commiuion shall erant a concurrent certificate or certificates of public authority

to provide telecommunications services in the service territory of a local exchan,e carrier

except as otherwise provided by or pursuant to law.

(3) The commission shall waive carrier of lut resort obU,ations for any person request

in, waiver in any area it serves for which another person h.. been desilDated a carrier of

last resort.

(4) A state a,ency, municipality, municipal electric system or public utility district shall

not offer for sale to the public, either directly or indirectly, a telecommunications service for

which a certificate of authority under this chapter is required.

(5) Prior to offerin, telecommunications services in any area. a telecommunications

carrier that has applied for and received a certificate of authority from the commission shall

provide a notice of intention to exercise operatin, authority to all local exchan,e carriers

providing service in the proposed operatinl area. The operatin, area shall be described in

exchange maps ftled by the local exchange carrier indicating the specific areas in which op

erations will be conducted.

(6) A telecommunications carrier that has been granted a certificate of authority by the

commission shall furnish to the commission such information as is reasonably required to

enable the commission to carry out the responsibilities set forth in section 3 of this 1997 Act.

(7) Except under the terms of a protective order, trade secrets and commercial or fi

nancial information submitted under this chapter are exempt from disclosure to parties

other than the commission. If information is disclosed pursuant to a protective order, the

information .&y be included in the commission's evidentiary record, if admissible. and shall

remain confidential.

SECTION 5. Certificates of authority for persons, companies and corporations providing

services on date of enactment. (1) Notwithstanding section 4 of this 1997 Act. any person,

company or corporation providin, intrastate telecommunications services on the effective

date of this 1997 Act shall continue to have the authority to provide those services on and

after the effective date of this 1997 Act.

(2) NotwitlutaDdln, any other provision of law, any cooperative corporation or

UDincorporated association providing intrastate telecommunications service on the effective

date of this 1997 Act shall continue to have the authority to provide those services on and

after the etlective date of this 1997 Act. Such actions shall not subject such cooperative

corporation or aSlOCiation to the commission's ,eneral powers of relUlation.

SECTION 6. Application of law to certain local exch-nl! carriers with leu than 15,000

access linea. (1) For the purposes of this' section. any local exchanp carrier whose primary

business is local exchange service to less than 15,000 access lines within Ore,on and that is

not afftUated or under common control with any other kind of public utility, or telecommu

nications carrier providin, service in Oregon, .hall be cousiderei an e1smpt local exchange

carrier.

(6)
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HOUSE COMH!TTEE SUBSTITUTE .

FOR

HOOSE SILL NO. 620

To repeal section 392 .•10, RSMc SUpp. 1"',
relating to certif1caee of public conven1ene.
and necessity for t.lecc~unication8 .ervice,
an~ to enact in lieu thereof ~tte new s.ction
relating to the .ame subject. ,.

n-IT ~D IY THE dliMti\£ ASSIMBLY OF nit STATE 0' MISSO'Oii,
1\3 FOLLOWS;

Sect10n A. Section 3'2.410, RaMo SUppa 199', i. repealed

and one n~w section en~cted in lieu thereof. to be known .&
.ec~ion 392.410, to read as follows:

392.410. 1. A telecommunications company not p05sea,ini &

certificate of pUblic cOnvenience and neces8ity from the
~.

~ot ~o=~ than ni~ety daye in which to apply for a certificate or '

e.=vic~ a~thority from the comm1.sion pursuant to this chapter

unlecs a company holds a state cbareer issued in or pr~_~::.~~.the 13#
yeAr 1913 which charter authorizes a company to engage in tbe ~

-.~.

telephone busine.s. No telecommunications company not exempt

from this .ub••ction shall tran8act any business in thie &tate

I IS ·91 l~:SS
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~ until it shall have obtained a certificate of 58rvice .u~hority

2 from the commi•• ion pur.uant to the provi.ions of thi. chapter,

~ except that any telecommunications company which i. providing

, telacommun1~ation. service on s.p~.mber ~e, 198?, and which hae

5 not been gr&Qted or denied a certif~c.t. of p~blic conyenience

6 and nec•••ity prior to September 28, 1987, may continue to

7 provide that ••~i~e exempt from all other requirement. of this

8 chapter until a' certificate of ••rv1oe authority is granted or

9 denied by the c~••ioft 80 long •• tne telecommunication.

ccmpany .pplies for a certificate of service authority within

11 nin~ty dkYS from ieptember 28, ~967.

12 2. No talecommunioations company offering or providing, or

13 •••xing eo offer or provida, any interexeh~nge telecommunications

14 service .ball Qo so until it has applied for and received a

l5 certifieatt ~f intarexchange service authority pursu~~~ to tha

.S provi.ion. of subsection 1 of thi8 section. NO

j ~eleeommunicatio~. company offering or providing, or I.'king to

8 offer or proviae. any local exchange telecommunicatiQne s.rvi~a

9 shall do 80 until it hal applied fo~ and received a c.rtifica~e

o ot local exchange ••rv1ce authority pur.uant to the previaiona of

l .ection 392.420.

3. Nc certificate of service author1ty iSlued by the

2

,: ""'1' 7 ?
• • .... ,e -0"'" .- .•..
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• commission shall be eonstrued a. granting a monopoly or exclusive

2 privilege, immunity or franchise. The issuance ot a certificate

4 p~eelude the commission from i ••uing additional cer~1f1Q.to. of

! .ervie8 authority CQ anothe. cal.communications company providing

, the same or equival.ntservico or serving the ••me geograph1cal

i are. or customers as any previQusly certified company, except to

8 the extent otherwise providea ~y section 392.450.

~. Any cert~~1oato of public oonven1enee and neeasBity

~o granted by the commis8ion to a telecommunications company prior

11 ~o September 28, 1987. shall remain in full fore. and effect

12 unless modified by tbe commiesion, an~ such compani.. need not

l3 ~pply for a cert1f1~ate of aerviee authority in order to con~inu.

14 .offering or providing service to the extent authorized in such

~5 certificate of public ccnveni8ne. and necessity. Any such

,5 carrier, howe~r. prier to substantially &ltering tn. natura or

" scope of services provided under a certificate of public

a convenience and necessity, or adding or expan4ing ••rvice. beyoad

S the authority contained in such certificato, [must] &bIll apply

o for a e.~tificat. of serviee authority for sucb alterae1QDS or

1 . add!~ion. pursuant to tbe provisions of this eection.

3
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1 c.rti!ic~t. ot public convenience and necessity issued to a

2 telecommunication. company prior to September 48, 1987, in order

3 eo ensure ita eonform1ty with ~e raquirements ~~d policiea of

~ tbis chapter. Any certificate of ••rvice authority may be

5 altered or modified by the commi••1on after notice and hearing,

~ upon it. own motion or upon application of the person or co~ny

7 affected .. Unle~s exarci••4 withi~ • period of one year from the

! i88uance ~ereof, authority ccnferred by a certificate of eervice

, authority or a certif1cate ot public convenience an~ neces,ity

10 .nall be null an~ void.

G. The co~s8ion may i ••ue a temporary certificate which

12 shall remain in force not to e~Q••d one yoar to assur.

13 maintenance of adequate service or to serve particular custcmerl,

l'without notice an4 hearing, pen41ng the determination of an

lS appli~ation £Qr a certificate.

18 prgyidcr.• telepgmmunis.tiQns service or t ••lsommuni~&,iQne

20 /I ,eni" catl
~

of \?ubliS; C9Dyeniens, 'nd neceasity i. r@Cl\lins;l

21 ~~~aYlnt to this lec~ign. NQthing in tbi. -ube.stipp ahll1 he

22 CQnctn)ftd to rs.tr1ct ~ pgliticAl luh4 i yis1on ftgm 'l~owjng khc

-- ... -- ---- -- --



-'~_-;_':'- ;~,~~~"\ ~f>:'M CITY-SPFLD LAW DEPT
'~;- _. ."

.'
•• • filii A-

.. • J .. ... .. .... F. ~. ~

. ,

3 ~cilitJ.I't

qft) Egr 1;. oxn UILt

s

G

7

(2) For 311 . E-'lLor Q,tber emeWPQf 'Inica,;
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BEFORE THE
FEDERAL COMMUNICATIONS COM~IISSION

WASHINGTON, D.C. 20S!4

. In the Matters of:
Petitions for Preemption ofLocal
Barriers Pursuant to Section 2S3 of
the Telecommunications Act of 1996

Petition ofAbilene, Texas
For Expedited Declaratory Ruling

To the Commission:

)
)
)
)
)
)
)

CCBPol 96-14

CCBPol 96-19

NonCE OF RECENT AUTHORITY

The American Public Power Association invites the Commission's attention to the recent

decision in Iowa Telephone A.ssociation v. City ofHawartkn, No 18320 (Iowa District Court for

stOID' COWlty, Dec. 12, 1996) (copy: enclosed). In graAting summary judgment for the City, the
.i'"

Iowa court rejected many ofthe same arguments that the State ofTexas, Southwestern Bell and the

Texas Cable & Telecommunications Association have made in preemption proceedings before the

Commission concerning Section 3.2S l(d) of1he Texas Public Utility Regulatory Act of 1995. APPA

urges the Commission to reject these arguments for the same reasons that the Iowa court gave in the

Hawartkn case.

R.espeetfully submitted,

ames Baller
Lana Meller
The Baller Law Group
1820 IefFerson Place, N.W.
Suite 200
Washington. D.C. 20036
(202) 833-5300
(202) 833-1 ISO (FAX)
funB@Baller.com (INTERNET)
Attorneys for America PubIc Power Association

January 6, 1997
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IOWA TELEPHONE ASSOCIATION..

Plaintift;

CITY O!' HAWAltDEN,

uaumeats oEcomsel, the Court now ndes u 1bIIows.

SIOUxCOVftrr

P.V1Z

niI·1W8IIs_Ord__e-.Aplil11.1 ~IJlr."'DN'_IJ,I""'.._

!Jed by tbe Iowa TeJepbone AssaciatiOliuldq the Com dIaIare tbIt1IawIrdmis atamtad1y

prohibited t1'om provldiDa Iand-Jine 10cII tdcphoao to customen in the State oflOWL

ITA is mlSlOGiatioll whose lUDIba are companies that • Jaad.Ibae local""'" service

to cuitomers iD the State oflcwa. ThiI request followed e1ecdtm tbIt took place illHawarden

""here, by a vote ofsaa far to rr .pitta:, the citizesJs the foDowiuI quadon in the ,

dbmative: "SbIJl !be City oflfawarda Iowa atIbJiIb & •• eaw. ComaJnicetiou

Syatem III City Utility?" The city hu popolld_ tis . wiD ofIIr rm..t 1CCaI. CIb1e

televilicm. mel JaDd..Iiae Ioca1 telepb.oDa.w:a.!'be . to provide me.1rphoa.e .m:eshis

sp&wIJIed the CWldlt Jb:ipti0lL
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PurImat to tb8t piaHaw..., tDedIII"~ 1br Ccrdlc:ate ofPubJic:;

Ccmllililia aDd NecBity Of Jl.._ tbr DedaratoIy1utirJ11bItaCOl....illIDt Needed."

ThIs AppJlcatlcm was intMded to enae it hid~ proper c&.nDces iD order to operate a

tIlecomapmicdoal cable S}'1tCIIL III respDIIIB, ITA1Ilecl the DecI8rataly Iudpwt aetioIl

aquiDa tbat BawardeD eliocaeoualy <X4ca.ds Iowa Code sectioA 388 aI1ow1 it to estabJilb a

tIlecommunieatiou ticiIity lIDd that the Nancompetidoa. by GwerlDllCDt Act ofsectica 23A.

pNhibita such & plm 1'bea. 011 Aupst 6, 1996, D••nt Hawarden mtd I Motioa fbr

SummII'Y Iudpent requedlll that Plaiadff's PedtIaD be cfianiaed. IJbwiIe, ITA moved fbr

Summary Iudpwat mi A01V bodl oltb8le motions are before die Court.

SUMMAaY.JUDGMENT STANDARDS

The purpose ofa"mmaryjudsmeDt is to avoid triaIt where DO &ctuI1 iRue adsts. NOQCO

Inc; y Cbrfswon. 312 N.W.2c1559. 560 (Jawa 1981). AccardinalY, '""U"'''1 judsmem: is

appropIiatew-. tbse ia 110 JCDUiae..a to IBY,,-.iIl"..tIIe1nc:MnI'PBrtY Is eadrJed

to.iuclpaeae u & matter ofJaw. IowaR. C'lY. P. 237(c) (1995); Bgdshncy. WeImpIa Club, 416

N.W.2d 143, 745 (Iowa Ct. App. 1991). the mcMDg PutYb-.theburden ofshowiDl tbIt DO

JIftUiaa issue at....Act edits. Kng y, SimmD& 345 N.W.2d 118, 121 (Iowa 1914).

Wl1etI=' • &eDUiDe issue ofJMtaial fact exists tu.ms on whether reIIOrJIble minds could draw

diiftnnt m:terences and reach di&aeut QODC1uaions &om them. Bqp v, Statc. 309 N.W.2d 428,

430 (Iowa 1981). 5'18''''''judpl8lt it properw1ltre the oaly ditpute ccmcenas the 1cpl

~ lowiq 1tomthe aded,....~ fictL Bam y MontiqdJq SRte

Bank gf'Mmttjg;llg IQ'M, 360 N.W.2cl81, 84 (Iowa 1984).

:%
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HaMrdID'. &It .--.1dIiab.,.,bI diIpaIIdw ofdia CIR, fI__.....,

.acted ted.eral TeJecoa1'IanlDcaoas AJ:t 011996, Pub. L No. 104-104 rtbe Adh preempts

IJJY.. Jaw that waulcl hi.ve thedelof~thecity1tom opeiduJ & tlllpl"ON udJity.

lftbil·Court~ drat t.bc AI;t prccqa Itatc _ ba the -ea. tJIcq tbe state Jaw be;n,.

imifimt_ GIll,. &clcmllaw need be dII1t with. PrlDcipI1ly.1hey rely 0I.1eCtioD 253(1) oltbe

Ad. which provid.el:

(a) IN GENEItAL • No...or b::al DDD or NlUIwtfon, or odJII' S..or Jacal
lep1 requireaDeat. may prohtit or &ave.ekof'prohibiti... tMlbiJity ofmy
emit)'10 pnmde lIlY imB_or imruIIte teIeeoamll'k'adaas .mea.

Hawudenlllo directs the Court to section 253(d) tbr the potiti01l that AllY prohibition <Xl me

'l'O\'iliol1 oftelecomaDmicaticms SeMces is ptttmpted by the AI:t. StctiOJl2!3(cl) stItII:

(d) PJlEI!MP'I'ION -~ IterDOtice and III oppoi1UIIityb'pubJlc «»",,,... tba
COIUEUUaiOll dctcrmiDl!S tbat I State or loca1ptn,mnt _ perliitted or impoIecl
my smaae.~oa. orlepl requJn••auhltvioJ8tellUbleodoa <a>~ (b).1be.
eoa"'fssion sbIIl pNMpt the~ ofsuch--...tIttIoa, orltpl
requiRment to the aieI1t necesDIY to C02Tect such vioJation or iJJcon__'q'.

The Supwucy CIaUIe oftbe UuiIed States ConsDftmOD, Article VI, provideI tbe bIIis

for1be doct'rlM ofpxeaptioa, wbich prom. that federal law prM',\>tI tbe COIIcurreat..cise

ofstlte Jaw in two siall.1icms. The Supremacy C1Iuse stales dJIt tile Jaws oftheUabd States

"shall be the supreme Law ofthe Land: .•• my ThiDa in tbe CoDStitmioD. or laws orany state to

purpose ofecmar- 11 tile uJdmate toudllcoDe.It ami ConIpaioaal iD.teat is pIIfIIDO\&IIl Me_

y. Wbjto Motor CoaL. 435 U.S. 497, S04, 98 S.Ct lIaS, 1189 (1978); CiIx d Dee MgM Y

MM=_1m pfT.,. 498 N.W.2cl702, 7Q41 (Iowa 1993)•. All Slid bdn. tIaat~

3
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....mar show 1IIat Aata1 Jaw f1III.fJ ptiillt1Pt....... adlcMl...•.... ill two - ...

"lillylad impItdIy. gpqgme y. Twe Gmyp -, 505 u.s. J04, 514, 112 S.Ct. 240Ia
•

2.617 (1m).

Bxpreia preemptioa ofa"Jaw OCQD when me tdInl Jaw in qucsdon ClL"p-tt J.'J stata

m iDtct iD. ita '.....sc, stnJcture, or purpoIe to cmmictc mel tIke pto:"-ce cmr the ... Iaw.

1... v a-. !¥kina, 430 U.S. 519, 525, 97 S.Ct. 1305, 1309 (1977). Ina:b~

thenI is no Deed to iDtIIr CongreaioDal inteat to pnempt...a-1tDm the au.....

provisiOIlS ofthe federal Jeaislltion. Fn:fIhtIIner COCP Y Mmq. 1U S.Ct. 1483, 1488

(1995). The Supreme Qut has aivea picleBDcs to coaaider wbm deterIDiaiDI whether a &cleral

rtatute has was intended to expressly pceempt a state statute iDdudiq ICwhta ClODfPII baa

CODIiderecl the inue ofpre-emption __ iDcluded in the talCted legislPtion a prcMsian

expB.citly addressiDtl1bat Issue... and wben the ftIcleraI swute prcMda arbcr reliable iDdic:bn of

mtcut with respect to state authority. MJlgnc VI YJb,ito Motor Com-. 435 U.S. at 50S, 98 S.Ct.

at 1190.

Federal JepllCioa may Il1o impDedly pllilllpt atIte IUd Ioc:Il JaM.~... tile Supnme

Court has caudollCCl that it is puaIIy re1uctat to fiDd 1his at oflmmt abs=t1P"'d-1caIM

evideace. N.Y State Dept. orsgdaJ Scryjeca y 'QubIjng, 413 U.S. 405, 413 (1973). For

example, intent to preempt state 1&w is &l'parem and "uamistabble" where state law actually

c::onf1ic:tI vritJl the fldenllaw, eitber'becm'se it 11 impollible to comply withboth lawt orbecauII

compJllftCe with the IWe lawwould ttustrate1be pulpOR oCtbe tedenl1aw. Pad's r""" •
Y Swe Eneru Bmymm CQIIIC! mioD "" 'Dcys:tgPmcnt Ccmnn. 461 U.S. 190,204, 103

S.Ct. 1713, 1m (1983). Or, courts a:y find iDtent to preemptwbea. me penaiYeaea ottbe

4
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fIdIral mdeace of..to·occupy tile fllldto 1tIeadaIiaD. of''the-."

C- 505"0'.5. II 516, 112 S.Ct. M. 2617.

What wu the iDtent cfConps wheD it pas1C the Tc:lecotlP'"",j atitml At:.t ofl996?

~ to the lepIatiYo bistoIy ofdie N:t, it ilappw;eut1bIteo.-wu""'d. to

lea repJaticm will praumabIy lacl to DICII'e iIIIIo'YIdoA IDd lowwpdca fbr COdIUftl«S. BJl.

1ep. No. 104-204. II Po 47 (1996). A main comIJIryof_objeaiw is tIII& die Act is to

pnxuote compcdtioa ill the markets fot 1ot;QIw/tIphtIM ..wASby panuiaaVII'ious~

opeaiag iDitiatives. Id It 212. Iadeed., tile NJt was iatIa:1ed to ad does eviDae &ItraIIIlY

Mderegu1atmy" !&vor. Id. at 207.

Other pasases found in Houle Coi6:IaC8 Kepart No. 104-4'8 munDue the appueat

iD+cions ofCoaanss with reprd to how die Te1ecommgnjaadcml Ac. of1996 wu mamtto

lUSMOVAL OFBAlUUEllS TO ENIRY." c...-~ times ..,.aClllbly""a

piefcence to preempt eenaJn laws repn6Da burlers ofemry faro pm"'"• omnmiradoDl

ICI'Viccs. Ttl: qw:sd.ou thea becomII whetber tIae cx:pua pneupdDn pnMsiaas ia. the Act

were iJlta2dId to preempt the type ollaw that IrA claims probibiU Iowa muaidl'liDa trom

supplyins teJecommLmicatioas serricIs. 1a doing so, this Court ra:y DOt conlid.. the

reuonab1eDea alma ate law (primarily the 'Ncmcompedtkm Al:t aad a. tfe8nidonofI1lowH1e .

city utiDdes) or state policy in tile darl1lhwioa ofCOapllliOlll1 iatIm OIl p&eaptlcm. TJywIes

Y Bredsbew. 114 S.Ct. 2OA, 2070 (1994).
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......

hoMa 253(a). (d). TLcco"" in such. cue, .... lIao .... to diviDI or'"COIIII 1••iOJlll

iDttIIt to p.-.uptb" it is c...on the Dee of_ AJ:t tad dis Coan DIUIt.tbapIy~miDe

wbedlerthe subaative dct.ottbe Iowa pnMsiaas ttl tile type arIaWl eo..... iateudcd to be

preapted. Etii.hc&1!I1f![ exp. Y Mai;k 115 S.Cl M 141. In otber1VOl1b, ,....eoaar
iDteDd. to praemptad. aut1be 8COPC ofits pteemptiYe rIICb, the 0IIIy questiOIl tbIt~

is whether tIIe..lawMswitiIl tbIt .....~ y. ANI pjpcIIne CoQL 415 U.S.

293.299. 101 S.Ct. 114~ 1ISO (1918).

How fiIr does Ccqressl preemptive iatcDt rada ia this iDIt.IDcc1 1E]xpIcit probibitioaa

on latty by a utiDty iDto telecaaummieatiou are preapttcl UDdertbis sectioa.., ao...Coat:

Jlep. 104-458. p. 121. The Report also states:

SedOR 20(a) adell a aew sectiOIl2'4 to tbeC~Mt ad is
illteDded tor~ an barriers to eatry ill the provilioD ofttlecomnmicmoaa
servtces.

Sw.etion (a) ofnew section 254p~tll11.'J" UIcllocal ItlhU.aDd
reauJado-. or otUr State ad local RqUbcn"" I. _.,pniil&or have die
e!IIct ofprobIbItIag lIlY adty tram provkIiDs flltersata or imrutasa
te)eco,","nnic:atioDl HMcea.

States may DDt aII'CiIe tbis authority [tile abiIty to impose oarmpetilMly
neutral1'9Jatioas on teleco"""UticMiou providtn) ia a way tbat bas1be dct
ofimposiDa IIf'J CDtry burien or other prohibitions preImpted byuwaecdoa
2!4(a).

WhID. determiDing whether the lowalaws in questiOIl CODStmct ItrJ bini. to eDUy that

would subjeet the taw10 federal preewpdoD, tis Court must bep ill IIIiIMl tbat DDt fI9fflIJ state

reauIa1icm111II: outwlidly ID&7 appeIr'tD be a birder to fJlJtry is preeIDpImd under tba N:L StIleS

still clo han cert8iD authority and pteaoptiva with Rprd. to JOYCIIIiaa lad tel'detint

teJecczmmnricatiOlll pmviden. Sec:tloa253(b) oltheA!::.es tt.. powtrI to the ...:

6



ee:c 18'96 E: 3ISPI'I SICUC CO a...E:f'<
f"""\

(b) STATE UGfJLATalYAtJ'lBOIU'I'Y - Ntl4IAI. ia til ...till...,. fIla__ ig aCUll addwIJ _ ce••••'WiIh
""254, ,.... 1111 I ,to pr_va ualvInI1~
protect tM pubJIo afi:ty..w '• ..., can tt. COllda quIIityof
teIectAl"'Ii laL..... renices. ad SIfIIspanl tfae riahts ofGOZISUIDeI'S.

1'IlerIifbt.. iftbil CouR d_"liina dIat tile Iowa lIM which are ......byrrA to ..prec:IutiYe

ofBawIilleD's tfIbrtmpnMde Joc.l tIlIphoae .........~oftile tJpe tIIIt IdvIiDce

COM'''' aPt&. public 1Ifity. or uaiwrIIl-w:. tbIIl the~ law illlOt pwutced TIle Jaw

mLdt coasrjtnte &tru.......to attry" orprobibtflcm O!l the praWdon ofUIIlIlK'lillimiAcicaw

...ill ordc to be preempted.

Tbe Court fJadI. if'wc 8IIUIIIC witbout clecicfi", that the Iowa ~i'kMllJlJJloc city

utility IaWSa= • me P1IintU!'..._ probibb f/IJtr1 by cities iDto the local telephoae IftDI,

tbIt there cl.ty is & complete bmier to eatry otthe type eIl\Ii.skmed by tile 104dl CoaaP=ss aDd

is, tl...'o" pteapted by the Teleccnmunabdons Aa. of1996.

lm1IIKOUI times invarious precurson md repJatioIIIl1IIIogouI to the TUCQlliD.mlc.dOM As#.

oll9M tim C.... !lid _vWto preempt 1.pIrtic:uIIr ua. Forae. in CaaiW Ciri

CMIt. Ins Y Cdtp ~U.S. 691, 104 S.Cl 2694 (19~), tbe Court rulecltbat FCC

regulatiOlll prumpted ID Oldaboma law reprdiDs oonteat and curiap ofCIble _8"'1. Alao, ill

MeVrisIs 'p""'" I. Y, pPNIq Up1idM Cog 'grim ofQbio 5171U.2d 540, S44

(Oliio 1987). the Obio Supcaw Coart!llld tbIt the Ccmmamjc:ltfOM As: of19MpP*illl_ state.

7
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___u die ..,Ieticm af'1'ItII charpd by cable ClOIIpD1es...41 U.s.c. 15O(a»; Iowa

Op.Ar.ty.Gea. No. 9S-6-3(L) (adviIIaI tbIt proviIioaJ afCable Coa:mmil:ltie8 Polic7 Aa or
1914 preempt Iowa law reprdiDa ..autiaa af'CIbIe fbDdJises).

ITA din:ctI the Coun to _oll601(GXl) oftbe Te1ecmlmuniA'd1ml ill quiDJ IpiDst

PJeemptiGIl. That sedioIl stata:

'Ibis act _the .............bytIDact"DDtbe COiIIIIGIIl to madIfJ.
• impe.ir. 01' aupcmede tedenl,..or Iac:iIllaw__ ecpnaly 10 proWW ia

such IICt or u.-adnumu

services u a mility. This was doDe ill NCtioIl2S3 <a) A (d) oftbe.Act. ITAbther ques tbat a

findh1g that state law is preapted will have the e&ct ofiabudJDg ima • area ofstate

SCMnipty I1Id authority. (ITARaistaDcc 11 p. 3) 'Ibe Court !ada tbil10 be 1bD 'YfJt'Y uture of

states. Tbat is not III argumtZlt apiDst preemption in tbis case.

In a cue with SmDar tictsas the case -!mad. w.,. Cable Cgnpp Y. Bgi".
Sc;JmIktll HIDD. 784 F.Supp. 203 (E.D. PL 1992), & Uaitld Stata District Court held~ the

Cable COIIUJJWIicaticms Policy Act of1984 that & borough wa not eD1pO"Mnd to ope:1lte its own .

c:able teIevIIioa~ 'I'he caurt 10 IWOIIId OIl arouads tomeWbIt fa PlaiIdr.

abow apam - tIuIt..JOIII8ipdicwion Co.... ilaDded to tndfdoaal sphcRa of

IC&M IDd !iIderal pow.-" they would IlOt Jisbtly 8D4 that a fedcn1 Jaw purported to 1epIate a

power UIUIIlly deemed a prwoptiw ofdle states such u J'tfP'1ttion ofillnarjc:jpeUtie The

8
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CCIIB't""._t!dent.JawdIIl_ paapt-_-1aw_1IIII,.. cbatoal' to

OJ** &..tIIftiIioa qs&CIl....;...two Jaws ,...DOt&tUIIIIy iuco'''.IIIIIIl...wu

tlee aD. eqaa pzeaptIaIl.pnwisioa in me 1984 At; t. IdIt214, II. 13.~ thit cue is

c1JJriDatri....... Mew. diI Court WI tbat ar Itatc act proLti'ina IIlllldlTs.ary _ tbe

tdclwDu".miCtldaas!eldil Dni,t.=twithdleiateat ofllld the pr-upe. prcm.ioaI ottbe. .

1_ tb8 Court to coac:iade tbat c.,.... mr:.ded I dmSarIybroadr-* ofthole PKdcu1ar

IIICtIoaa.

AccordiaIto tbo1'1IiDdft aIIowiDI acity to tItIb8Ib &tIIIephoM - riDe by fedenl

pc_aptiollwould bdDawith it obr UDtOwud 6cts ad sbowI tbat eo..-lUnly did DOt

iDta.d such & result. PlliJld'Nfirs to Iowa Code seedOD 490.1420 which I110ws 1be... to

dlsiolve a corpocaDon tbIt does 1IOt melllllUl1 reports orpay its~ rr~-.ts tbat

Hawaden's lII"mat -would pmbibit & staehm diIIolvias & telephoae utility UDder 1490.1420

beoau. that would cptOhtit orhave the efIIct ofprohibitiDs the ability of[tIIa] ead1:y to provide

proviIiazss of teCIioD 253 oaly apply10 barriers to aery not to l'IJII11mxy JU1eI ormy ICdoas a

state later may take ill order to procect its or its citizeas interests. n.Coun bds tbat this

spedSc type ofproblcn wu eDlDpted hm the preempUon proviIiou by leCUoa 253 (b) of1he .

Act wbichllava..heto -pmtect tile public safety md weIfire, taae the ccmdnued quIIity

oftliOCOIIIIE1L1DIt... services, uul safepanl the riata ofCODlUlDll'S." Adc1jtfggeI(y. tile1.
~ Swemmt ofthe OOilimittee ofCoarereDce stateS that aotbiDa in the Act 4C1hIIl be

cOllltmed to macItY. impair, or suptnecle etr:I State or local tax law.w (1oiDt Stlihmlat at p.

9
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The Act broIdIy states tbaC DO sate or loc:al law my prevent-., t!IlJf:II:f' &om pnmdiDa

teIec:ommtmicatfota..... 1be Court 1IDds that cides at Jeut were DOt eumpted 10m sectioa

~3 (a>, if'uot c:IIEJy comemplltld byCoaIr-. bciaa b.duded illthe,... -my aity."

IWJpp 132.N.W.24 455, 4Sa (Iowa 1965), but itt use is stIl NItIided IIld Imbedbytbe ccmteU

of the st8tUte. U $, y, WIb, 46 F.Supp. 323,325 (E.D. Ark. 1942). nis Coun !adstbatthe

soaJs aml coarm of'tbe TelecommunicadODI Act • w1i+etSll...nce, ape••• ofary, ad

daauJadcm-wiJl be __ best by applyiDa tbwont inits fbl1at..... this usap iDaIuda

muaicipllitiel_ cities. AJso, in CODlStn.1iDs statlltes, courtI must ucribe to atatueory tcmI their

otdiDlry raemins uuless tbe Jeplhlre otherwise defiaes them. SJItc y. Wbit& 319 N.W.2d 213,

21' (Iowa 1982). Because "1Dtity"' was otherwise left UDdeftDed III tile TelecommlDiarriam A1:t

this Court mast pI'CUDe that c:itfcs. .. udDty proWlers, lie co....eel 1.0 fJe iDcJndedwitbiD its

M tbiI Court holds that the TeIec:onmAmiCltkms At:t af1996 prewpts state laws

repnltq bIrriers to eatry aad FOhtidou aa die provisioD otphou .me., laY IowaJaw1hat

wou1c1 so opcntc is mapplicable. 'I'heretore. ftlderallaw rules 1his areabriDaiDllYith it apoJicy of

opcmess in the provisio11 oftelecommunications KrYiec:s. As such. this IDIlysia need !lOt reach

10
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By the Court

~,f.(i~
Mlcbael s. Walsh

1udp, 'l'hil'd Judicial DiItric:t o£Iowa

·~
pi .1Z1'lZ

12/16/96 COPY. m&11ed ~c: Jcber~ Kclz, Steve Hal.on, Ivan Webber
, ThCJ1'l&. Polking
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Hawarden's Connection

to the World

Hawarden is just months away from the 21st Century, as City Council.
Mayor and staff fmalize plans for a network of fiber optic cable to residences.
businesses. schools and institutions in Hawarden.

The state-of·the-art communications utility-to be caUed Hawarden Inte
I~tecl TechnoiOUt Enerv and Communications (HrrEC)··is desilned to
handle telephone. cable TV, utility load control. intenctive video. hiah-speed
data transmission and I variety of other modem communications services.

The new communications utility will he lm>lallcd. owned. maintained and
manqed by the City of Hawarden much like the current electric, ,as. water
and sewer utilities. Hawuden is one of the first communities in the U.S. to
launch a municipally owned communications utility.

Current plans call for consll'UCtion of the new utility to begin in late sum
mer or early fall of 1996 and to be operational by fall of 1997.

• Government derelulation allows
municipalities to compete with for
profits in telecommunications.

• US West announces it will sell the
Hawarden telephone eltchanae.

• Citizens of Hawarden vote
overwhelminl approval ofacity c0m

munications utility.

• US West rejects Hawarden bid for
local eltchan,e-·selJs to a for-profit
consortium.

• Council says we'll do it ourselves.

High-technology is the wave of
lhe future. right?

"Ifyou believe that. you probably
still own a rowy dial phone and a
black and white television," says
Hawarden Mayor Mose Hendricks.
"That high-tech wave is on top of us
and it·s !iink or swim time."

The intent of city leaders halo
never been to justesublish acommu-

any other p:an of the country."

"There Is always the q..aon of
why don't we let the phone company
do this forus." says CounciJmInJary
Klemme. "The limpae answer to that
is that they don't have the equipment
for this type of systeIIllnd are not
likely to instill iL They CIIUIOt make
a IIl'lC profit in a small market. That's
why US West sold the Hawarden ex.
change. We have utility experience



ud we know we CM pnwide a load
syaaD at • very aood price."

-nus is a veryYiIionIry project."
.,.Cau~MikeKa1llen."But
webow that it's very much aneces
sity farHa""" Ac:amnaanity that
cIoeI_ otfcr cidzeas ud busiaas
access to hip.quaJity communica
Iiaas will be left on abe sidelines. We
can'l afford not 10 have this sysacm."

-when was the Jut lime ,au did
.,...raJlypqrasivelllddidn·1
nil_afcwlaldblocbT' saysOay
Coadman Lmy ArmIa'onI. "We
knew IOinI in dial we'd have 0ppo
sition. and we are prepared for it."

Hickory Communications. thc
pun:hucrof the Hawarden aclephone
achInp. asked the Iowa Ulilitics
BaInlIO inaawne 10 keep HaWll'dcn
fnxn opcminla phone sysacm. The
Ulililics Boardruled that il has no ju
risdicrion.

The IowaTelephone Association
Ills requested that the DiSlricl Coun
SlOp HawardcD from opcraliDI I

phone system. The c:oun has DOl yea
ruled.

AU eyes areon Hawuden....city
leads the way &mOI1,lIUIici,.udll ."
desipin, and buildiDI a municipIlly
owned communic:ations sysacm.

-rbereare aloeofcities IIIdadler'CI...."dOlll_........us very
dOldy." sa,. Superintelldcnt ofPublic v.aa. Bob..chin. "'.. hid CI1ls
from people all over- the COUIIl1'Y wutinl to bow how they can do what
Hawarden is dom, and offerill, encounpmena. We're paiq 11IaII, support
fnxn the IowaAuociationofMunicipal UdIitia. Nonb_1owa PowerCoop.
and the AmeriCM Public PowIr AslOCiadan. It rally IIIIbs you proud tbat
ourcommuniay hu the vision 10 be on the cuain,edpofsomethiftllike this."

"The real expert knows what he doesia't know." says CounciImIn Jack
ARdelL "We knew when we ItINd this that we would needmuch lllvice flam
manyellpeftS. We are workinl with anomcys. uchitectl. communications spe
c~lists, financi:lI expens and markelinl companies 10 put this together.

"The City orHawarden is ready 10 offer a communications system that will
pow and chance u fast as the industry c:hanps. We hope to make a profit on
this system. but that's not why we're doine it. We're in it to live our residents
the communications services they want and need."

Ceu Phone UfI«"!I. YDU·~ Gdttf to l.tNrI HI1EC

As the rest of the world enjoys the convenience of portable cellular
phones, the people of Hawarden have to set on the sidelines and WItCh
because there are no cellular toWerS close enoulh 10 tend and receive the
si,nals. But HlTEC offas a solution to this problem.

"We hope to le:asc spICe on our HrrEC tower 10 a cellular compIIIy 10

provide cellular service to Hawuden." says Ciay Oat nm WIddell. "We
let help payinl for our sysacm. the ceU company hu a iow-eost solution to
the problem and the people of Hawarden pt a service they want and need."

..us Wesl is very bil and very
wcalthy." says Councilman
Annsaong. "'Of COUI'IC they don't
WIJIt municipalities compctin, with
them. so they're goinl to use Iheir
muscle and do wlwevcr they have to
do to Slop Hawarden from setting this
precedent. But this is a time when
me bil cuy isn't ,oin, 10 win. Wc
feel very conrs*nt we have ariPI to
opcr&ac a communications utility.
Wc're pinl nose-to-nose with lhem
and we wiD win this one."

I--~~br-IClt)'ofHawanlen. Hawanlan.1owL

HrrEC "'tI Somethll1f fmo
Everyorte

"You don't have to surf the
Internet or drIss in a lab coat to ben
efic from HlTEC. This sysacm offas
~ benefits to cvery citizen than
nearly anythinl else the ciay does."
Slyl City Councilman Olenn Oreg.

"A telephone system with all the
bells and whistles is obviously ben
eficial to the community:' says
Orell. "But our vision for HlTEC
lOCI flU' beyond that. We want to pra
vide Intemet access. cable TV, auto
mated melel' radin,. access to the
Iowa Communications Network for
our schools. and hi,h-speed data
u:msmission for businesses like the
hospitaL EVen ifyou don 't have tele·,.....w..we'Doft'eryoua phane
that c:III dill 911 anly. so everyal.
CUI ac:cess ",IIICY teMce."

HlTEC won't be alone in this
communic:aUonl venture.

To connect Hawarden to thc
world abe Oay Council is neaoaum,
with m of Sllpant Bluff to supply
lOCI! residentillllld business service.
NonhWlSt Rlftl Elecuic CoopInIive
tocanneci ruralc:usanen 10 HlTEC.
and several othercompanies thIl can
help HAwarden set up the new sys
tem.

By makinI these outside connec
tions. HaWllda citizens may have
the possibility of maltin,locaI calls
in a mut:b J1fI*IIf.:& dian we have
now. ad many other advan......
"..CDIIIPII'-hawa..-"of
..-t.la. ad apiilile 10 pal •
............,..poaible
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15 This matter came on t1Ua day for helriq'befofc the undcrJipcd upon the: City of'Tacomals. . .
16 (tlCity's") Modol\ for Summuy Judgment PlaintitfCity ofTacoma appeared throueh its counsel.

17 Elizabeth Thoml.$. Defendants Taxpaycl'1 and ltale:paycrs of\h' City ofTacama appearcc! throuen

1B their COUlllel, llonlId E. Thompson.

19 Couna.l for the partie:. have draWD the Court'. Ittention to the following documents:

20 Summonl"Complaint for Dc;larltory l\,ulgment; Acceptance ofServiec; City ofTl.cama's Motion for

%1 S~JucIpent; Memorandum In Suppon atMotio.n for S\UI1IIIIJY Judpnent; D.:cluation ofJon

2.~ AtoMW 11\ Support orMotion for Summuy Judamcnt; 'Defendants' ~sponJjvc M.morandum in

23 Opposition to City ofTlcoma', MotiOl\ 'for Summary Judamcnt; mel Ci\y orTacorna's lleply Brief.

24 Buell em IhcIe documents. the Court finds that there is no aenuine issue: u to any malerial

25 fact ancl that the ridS set forth in til. Declaratioll ofJon Atho,," are trUe.

26

omacaANT1NG CITY OF TACOMA'S
MOTION lOa. S,t1MMA.I.Y JUDGMF.NT • 1
......,.,.........N11N11&..
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let Iwtll ai die BbIIS O.dinw•••.

St,,.. to ''lUo ,he Bend. s'r me patpolCi lit ItS. bl p&lq;apM Ell IfJctt4~ above ...11 hi The mIT,,1f'

The Court has juriacSietloft over the subject man.r and parties in this action.

Tacoma Cit)' Onfinancc No. 259:10 (rhe uBond Ordinance") was properly enacted.

The City bas authority under \he laws orth, State oCWaihinpon and the United

1.

2.

3.

DON! IN OPEN cOuat this 13 day ofDecember. 1996.

.~ L. ANDERSON.
lDIm

em OF TACOMA

By Ig I
Eliubeth fROm", ¥MUo'''''' .
LI.W'I A. R.osenwald, WIU..ft

t ....=.dby:

PUSTON GATiS a Ews

Stata to prcmde cable television servici in the Lipt DMsion service areL

4. Tha City hu authority uneter the ~aWl oCtile State orWuhmgton Mel the United

Stites to 1aate teIecommunication. facilities and capacity to t.etecommuni"tioftS providers.

Ravin, considered the cloculftCfttJ identified by the partl... tb. 'raurnentl of ",unsellAd the. .
rlCOfd herein, the Coun concludes that the rono~ order sboulel be entered.
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Court upholds City Light authority to enter
telecommunications business

Contact: Sue Veseth, (206) 502-8223

December 17, 1996

Tacoma City Light may legally offer telecommunications semce5 in its semce

area, according to aDecember 13 ruling by Superior Court Judge Grant L. Anderson.

The ruling allows City Light to offer cable television and other telecommunications

services and to lease its facilities to other telecommunications providers. City Light is

completing a study to determine ifit is economically feasible for City Light to offer

telecommunications semces. The study is due in early 1997.

"We're delighted with the judge's ruling," City Light Superintendent Steve Klein

said. "We wanted clear, legal authority to develop our business plan and investigate how

Tacoma could beoefit fi'oma modem, state-of-the-art te1ecommunicatioas system. The

decision in our favor also assures the financial markets ofour authority to build a

telecommunications network."

City Light initially studied the possibility ofbuilding a fiber-optic communications

system to allow the utility to automatically operate equipment and substations.

Consultants who reviewed the fiber-optic proposal said that for a little more

-more-



than twice the cost, City Light could extend the network to every home and business in

Tacoma, seD television cable service, and use the subscription revenue to pay for the

whole thing.

An interactive fiber-optic network reaching to all ofCity Light's substations would

cost an estimated 51S million. The consultants estimated extending connections from the

substations to individual homes and businesses would raise the cost to about $40 million.

The network would be available for cable television service, Internet access, data

services, voice communications and potentially even video-on-demand to homes. Under

one scenario, City Light would operate the cable television service and lease out the rest

ofthe network to interested businesses to provide other services.

It would provide every customer in City Light's service area access to high-speed

data services. It would provide far faster data movement than is available over phone lines

and much sharper television images than are available over the wire systems available now

and could provide Internet access for every classroom and library in the City Light service

area.

A state-of-the-art fiber-optic network also could provide a significant advantage to

Tacoma and Pierce County in attracting high-technology businesses.
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