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PENALTY OF PERJURY

I, Michael J. Lehmkuhl depose and state as follows:

1. I am an associate with the law firm of Pepper &
Corazzini, L.L.P., with offices at 1776 K Street, N.W.,
Washington, D.C. 20006.

2. On or about April 9, 1996, via a memorandum from Eliot
Spitzer of the law firm of Constantine & Partners to myself we
were provided with copies of certain requests for production of
documents from the FCC and from Time Warner. Mr. Spitzer
requested that I review the discovery requests, particularly the
FCC’s request number 10, and respond to Constantine & Partners by
Thursday, April 11, 1996 as its responses and document production
were due on April 15 and 16, 1996. Upon receipt of this

memorandum, I gave a copy to Howard Barr, a Pepper & Corazzini
partner, for his review.

3. Our firm’s internal client number for Liberty Cable is
1808. All work for Liberty Cable is conducted and billed under
the 1808 client number and all documents pertaining to the
Liberty account and maintained by Pepper & Corazzini are main-
tained in the 1808 files.

4. Under the supervision of Howard Barr and with the
assistance of David Jakubowski, a paralegal of this law firm, I
searched through the firm’s voluminous Liberty Cable 1808 client



files in an effort to locate documents relevant to the document
requests. Mr. Jackbowski and I searched through multiple
correspondence files which consisted of nineteen (19) files of
documents.

5. Mr. Jakubowski and I reviewed the document production
requests prior to commencing the search and, at Mr. Barr’s
instruction, broadly construed those requests such that all
documents possibly fitting within the scope of the requests would
be provided to Constantine & Partners. Between us, Mr.
Jakubowski and I examined each document in the files and
individually considered that document’s responsiveness to the
document requests.

6. Documents appearing to fit within the scope of the
requests were marked with a Post-it Tape Flag. Once a file was
completely reviewed, it was sent to Kevin Langley, manager of our
services department, for copying. Mr. Langley was instructed to
copy all documents (and any attachments thereto) marked with a
Post-it Tape Flag. The items, once copied, were boxed and sent
to Eliot Spitzer for Constantine & Partners’ further review and
production to the requesting parties. The idea was to cast a
wide net on the assumption that Constantine & Partners would
further winnow our production.

7. I made a good faith effort to identify and produce any
and all documents that could possibly be deemed to be responsive
to the discovery requests. I am also confident that Mr.
Jakubowskl did the same. Any failure to produce a document
responsive to the discovery requests was unintentional and could

only have arisen through inadvertence somewhere in the chain of
production.

8. On January 6, 1997, while searching through Liberty’s
files regarding an unrelated matter, I happened upon a memo,
dated April 28, 1995, that I wrote to Behrooz Nourian with a copy
to Peter 0. Price. At that time I recognized the relevance of
this document to recent discussions I had with Bob Begleiter and
Eliot Spitzer, attorneys with Constantine & Partners. Later that
day I presented it to them merely for their reference. At the
time I had no reason to believe that this document was not a part
of those documents produced to Constantine & Partners, as
described above.

I declare under penalty of perjury that the foregoing is
true and correct.

Michael J. Lehmkuhl

Date: //J—]/\/u /3' /901
J
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DECLARATION U+DER PENALTY OF PERJURY

I, Howard J. Barr depose and state as follows:

1. I am a partner with the law firm of Pepper & Corazzini,
L.L.P., with offices at 1776 K Street, N.W., Washington, D.C.
20006.

2. On or about April 9, 1996, via a memorandum from Eliot
Spitzer of the law firm of Constantine & Partners to Mike
Lehmkuhl, an associate of this law firm, we were provided with
copies of certain requests for production of documents from the
FCC and from Time Warner. A copy of this memorandum is attached
as Exhibit One. Therein, we were requested to review the discov-
ery requests, particularly the FCC’s request number 10, and to
respond to Constantine & Partners by Thursday, April 11, 1996 as

its responses and document production were due on April 15 and
16, 1996.

3. The sole file/client number for Liberty Cable is number
1808. All work for Liberty Cable is conducted and billed under
the 1808 client/file number and all documents pertaining to the
Liberty account and maintained by Pepper & Corazzini are main-
tained in the 1808 files.

4. Mike Lehmkuhl, David Jakubowski, a paralegal of this
law firm, and to a lesser extent, myself, searched through the
firm’s voluminous Liberty Cable 1808 client files and billing re-



cords in an effort to locate documents possibly relevant to the
document requests. Liberty’s 1808 files, in total, consume in
excess of six (6) file drawers, including multiple correspondence
files, pleading files, application files, authorization files and
copyright files. At the time of the document production,
Liberty’s 1808 correspondence files alone consisted of nineteen
(19) files of documents, each file being approximately two (2)
inches or more in width.

5. The search consisted of a screening of the 1808 files
for responsiveness and was conducted under my supervision.
Messrs. Lehmkuhl and Jakubowski were instructed to review the
document production requests prior to commencing their respon-
siveness search and to broadly construe those requests in their
search for responsive documents, such that all documents possibly
fitting within the scope of the requests would be provided to
Constantine & Partners. Messrs. Lehmkuhl and Jakubowski were
instructed to examine each document in the files and to individu-
ally consider that document’s responsiveness to the document
requests.

6. Documents appearing to fit within the scope of the
requests were marked with a Post-it Tape Flag. Once a file was
completely reviewed, it was sent to Kevin Langley, manager of our
services department, for copying. Mr. Langley was instructed to
copy all documents (and any attachments thereto) marked with a
Post-it Tape Flag. The items, once copied, were boxed and sent
to Eliot Spitzer for Constantine & Partners’ further review and
production to the requesting parties. Again, the idea was to
cast a wide net, on the assumption that Constantine & Partners
would further winnow our production.

7. I am confident that each of the individuals at Pepper &
Corazzini that was associated with the document production used
his best efforts to identify and produce any and all documents he
reviewed that could possibly be deemed to be responsive to the
discovery requests. Any failure on the part of this law firm to
produce a document responsive to the discovery requests was
unintentional and could only have arisen through inadvertence
somewhere in the chain of production.

I declare under penalty of perjury that the foregoing is

true and correct.
/4£¥ffé:3:?;§2;____

Howard J. Barr

Date: //;3 /7



PRIVILEGED & CONFIDENTIAL
ATLORNEY WORK PRODYCT,
CONSTANTINE & PARTNERS

MEMORANDIIM

Date: April 9, 1996
To:  Michael Lehmkuhl, Esq.
From: Eliot Spitzer. Esq.

Re:  Docianent Request and Inrerrogatories from FCC and Time Warner

—

Please review the attached discovery demands as sooun as possible and let us know it you
havc any comments with respect to any responsive answers or documents. [n particular, please
Jouk at document reguest nunber 10 in the FCC document deipand. Since our responses and

documnent production are due on April 15 and 16, we appreciate your comments by Thursday,
April 11, 1996.

ES/YC/aes
Encls.
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