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To: Administrative Law Judge John M. Frysiak

WIRELESS TELECOMMUNICATIONS BUREAU'S
MOTION TO ENLARGE ISSUES

1. The Deputy Chief, Wireless Telecommunications Bureau, by her attorneys and

pursuant to Section 1.229 of the Commission's Rules, hereby requests that the Presiding Judge

enlarge the scope of this hearing proceeding to include the misrepresentation issue against

Marc Sobel ("Sobel") specified below. In support whereof, the following is shown.

2. Section 1.229(a) of the Commission's Rules requires motions to enlarge to be filed

within 15 days after the full text or a summary of the order designating the case for hearing

has been published in the Federal Register. In the instant case, neither the full text nor a

summary of the order designating this case for hearing has been published in the Federal



Register. Consequently, this motion to enlarge is timely filed.

3. Attached hereto is an affidavit executed under penalty of perjury by Marc Sobel on

January 24, 1995. The affidavit was prepared and submitted to the Commission as a

supporting exhibit to a Motion to Enlarge, Change or Delete Issues that was filed by James A.

Kay, Jr., on January 25, 1995, in connection with WT Docket No. 94-147.

4. Sobel declares in the affidavit, among other things, that "Mr. Kay has no interest in

any radio station or license of which I am the licensee." The affidavit was executed and filed

with the Commission less than four weeks after Sobel and Kay, on December 30, 1994,

entered into the same Radio System Management and Marketing Agreement ("Management

Agreement") that precipitated the Commission's adoption of the Order to Show Cause,

Hearing Designation Order, and Notice of Opportunity for Hearing for Forfeiture, FCC 97-38

(released February 12, 1997), in this proceeding.

5. The terms of the December 30, 1994, Management Agreement -- which vests in

Kay substantial present and future interests in Sobel's stations and licenses -- cannot be

reconciled with Sobel's January 24, 1995, affidavit -- in which Sobel categorically denies

under penalty of perjury that Kay has an interest in any of Sobel's stations or licenses.

Indeed, without more, the only conclusion that can reasonably be drawn is that Sobel

deliberately dissembled in his affidavit.

6. It is well settled that the ability of the Commission to rely on the representations
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of applicants and licensees is crucial to the functioning of our regulatory process. Richardson

Broadcast Group, 7 FCC Rcd 1583 (1992) (subsequent history omitted). Indeed, the

Commission's demand for absolute candor is itself all but absolute. Emision de Radio

Balmaseda, Inc., 7 FCC Rcd 3852, 3858 (Rev. Bd. 1992), rev. denied, 8 FCC Rcd 4335

(1993). The sine qua non for a finding of disqualifying misrepresentation or lack of candor is

an intent to deceive the Commission. Fox River Broadcasting, Inc., 93 FCC 2d 127, 129

(1983). Moreover, Section 1.17 of the Commission's Rules requires truthful written

statements in all filings with the Commission.

7. Based on the foregoing, a substantial and material question of fact exists as to

whether Sobel misrepresented material facts to the Commission or lacked candor in his

affidavit. Such a question necessarily calls into doubt Sobel's basic character qualifications

to be and remain a licensee. Certainly, further inquiry is warranted to explore fully the

juxtaposition between Sobel's representations in his affidavit and the interests in Sobel's

stations and licenses derived by Kay from the nearly contemporaneously executed

Management Agreement.
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8. According. the Bureau requests the Presiding Judge to add the following issues,

with all burdens to be placed on the Bureau:

(a) To determine whether Marc Sobel misrepresented material facts or lacked
candor in his affidavit of January 24, 1995.

(b) To determine, based on the evidence adduced pursuant to the foregoing
issues, whether Marc Sobel is basically qualified to be and remain a
Commission licensee.

Respectfully submitted,
Rosalind Allen
Deputy Chief
Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 8308
Washington, D.C. 20554
(202) 418-1430

April 3, 1997
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Affidavit

I, William H. Kellett, an attorney in the Wireless Telecommunications Bureau, hereby

state that I have read the foregoing Wireless Telecommunications Bureau's Motion to Enlarge

Issues and the facts stated therein are true and correct to the best of my knowledge and belief.



ATTACHMENT



I. Marc Sobel, am an individual. entirely sepal1ltt and. apart in existence and identity

from James A. Kay. Jr. Mr. Kay does not do business in my name and 1 do not do business

in his uame. Mr. Kay has no interest in any mdio station or license of wbich I am the licensee.

I have no interest in any radio station or license of which Mr. Kay is the licensee. I am not an

employer or employee of Mr. Kay. am not a partner with Mr. Kay in any enterprise. and am

not a sbareboldcr in any corporation in which Mr. Kay also holds an interest. I am not related

to Mr. Kay in any way by birth or marriage.

I declare UDder penalty of peljury undef the laws of the United States that the foregoing

is ttue and correct. Executed on _~_Ct..:-",-__2_':f_. 1995.

Marc Sobel



CERTIFICATE OF SERVICE

I, Rosalind Bailey, a secretary in the Enforcement Division, Wireless

Telecommunications Bureau, certify that I have, on this 3rd day of April 1997, sent by

regular First Class United States mail, copies of the foregoing "Wireless Telecommunications

Bureau's Motion to Enlarge Issues" to:

Barry A. Friedman, Esq.
Thompson, Hine & Flory
1920 N Street, N.W., Suite 800
Washington, D.C. 20036

(Counsel for James A. Kay, Jr.)

Robert 1. Keller, Esq.
4200 Wisconsin Avenue, N.W. #1-6-233
Washington, D.C. 20016-2143

(Counsel for Marc Sobel)

Administrative Law Judge John Frysiak
Federal Communications Commission
2000 L Street, N.W.
Second Floor
Washington, D.C. 20554

~ 1eo14-
Rosalind Bailey ~


