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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

Implementation of the Non-Accounting
Safeguards of Sections 271 and 272
of the Communications Act of 1934,
as amended

)
)
)
)
)
)

CC Docket No. 96-149

REPLY OP TIME WARRBR CABLB TO OPPOSITIONS
TO PETITION POR RECONSIDERATION/CLARIPICATION

Time Warner Cable, a division of Time Warner Entertainment

Company, L.P. ("Time Warner"), by its attorneys and pursuant to

section 405 of the Communications Act, as amended, and section

1.429 of the Commission's rules,l hereby submits its reply to the

oppositions filed with regard to its petition for

reconsideration/clarification of certain aspects of the

Commission's First Report and Order in the above-captioned

proceeding. 2

1 ~ 47 U.S.C. § 405; 47 C.F.R. § 1.429.

2 Implementation of the Non-Accounting Safeguards of
Sections 271 and 272 of the Communications Act of 1934, as
amended, CC Docket No. 96-149, First Report and Order and Further
Notice of Proposed RUlemaking, FCC 96-489 (released December 24,
1996) (" Section 272 Order").



Several Regional Bell Operating Companies ("RBOCS") oppose

Time Warner's petition. 3 Time Warner's petition seeks

clarification of the Commission's finding as to the applicability

of the statutory exemption for "incidental interLATA services"

("Incidental InterLATA Services").4 Time Warner's understanding

of the Section 272 Order is that the Commission refined its

interpretation of the Incidental InterLATA Services exemption

from the section 272 separate affiliate requirement to draw a

distinction between the telecommunications service transmission

underlying a video programming service and the video programming

service itself. The transmission component is exempt from

section 272 as an Incidental InterLATA Service, while the video

programming service is not. 5 The transmission component of such

services represents the traditional "basic service" or

"telecommunications service" subject to common carrier

regulation, whereas the content being transmitted represents the

unregulated (or specially regulated) activity.

The RBOCs generally characterize Time Warner's request for

clarification "as an attempt to limit the Section 272(a) (2) (B) (i)

exemption solely to the transmission component of video

programming. "6 However, it is sections 271 and 272 of the

1996 Act and the Commission's proper interpretation of those

3 ~ Ameritech Comments at 21-24; BellSouth Opposition
at 1-4; US West Response at 15-18; SBC Opposition at 12-13; Bell
Atlantic/NYNEX Comments at 8.

4 ~ 47 U.S.C. § 272 (a) (2) (B) (i) .

5 ~ Section 272 Order at 1 94.

6 BellSouth Opposition at 3.
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provisions which limit the applicability of the section

272(a) (2) (B) (i) exemption. Time Warner merely asks for

clarification of this interpretation in light of the Commission's

earlier pronouncements on the subject. None of the RBOCs raise

any persuasive argument that the Commission's interpretation is

incorrect.

Time Warner herein responds specifically to two arguments

raised against application of the separate affiliate requirement

to BOC interLATA provision of video programming. First, SBC

argues that only interLATA information services are subject to

the section 272 separate affiliate requirement, and that once the

telecommunications service transmission component is removed,

there is no interLATA transmission, thereby effectively shielding

the video programming service from the requirements of section

272. 7 This argument is unavailing, because it renders

meaningless the Incidental InterLATA Services exemption. For the

Incidental InterLATA Service exemption, the transmission

component is exempted to allow the BOC to provide the specified

interLATA services using transmission facilities of its choosing.

It does not alter the regulatory classification or treatment of a

service as interLATA for the purposes of section 272.

Second, US West argues that the separate affiliate

requirement should not be applied to BOC provision of video

programming because such a requirement would impose Title II

7 ~ SBC Opposition at 12-13. ~ al§Q Bell
Atlantic/NYNEX Comments at 8 ("[t]o the extent that programming
is considered separately from the transport using the OVS
platform, it is not an interLATA service.").
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regulation on BOC provision of video services, which US West

asserts is contrary to section 653(c) (3)8 for OVS systems, or

651(a),9 for other non-common carrier and non-radio-based

systems. 10 This argument confuses regulation of the BOC with

regulation of a BOC affiliate's video programming. The language

of section 653(c) (3), stating that the OVS "requirements ...

shall apply in lieu of, and not in addition to, the requirements

of title II," does not preclude requiring a BOC to provide video

programming separately from its telephone services. Similarly,

no such construction can be wrung from the language of section

651(a) (3) (A), which states that LEC provision of video services

outside of the OVS, common carrier or radio-based methods, are to

be regulated under Title VI. The separate subsidiary is a

requirement imposed on the BOC as a regulated common carrier, not

on a BOC as provider of video programming. 11 In this sense, the

requirement should apply to a BOC whether it enters the video

business as an OVS operator, a cable operator, or any other type

of MVPD.

8 47 U.S.C. § 573(c) (3).

9 47 U.S.C. § 571(a) (3) (A).

10 ~ US West Response at 17; ~~ BellSouth
Opposition at 4.

11 GTE Service CohP. v. FCC, 474 F.2d 724, 731 (1973).
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CONCLUSION

For the reasons set forth above, Time Warner requests that

the Commission clarify (1) that only interLATA telecommunications

service transmissions underlying BOC video programming services

are exempt from the section 272 separate affiliate requirement,

and (2) that BOC interLATA video programming services remain

subject to the section 272 separate affiliate requirement.

Respectfully submitted,

TIME WARNER CABLE

By:

Brian Co
Sue D. Blumenfeld
Michael G. Jones

WILLltIE PARR & GALLAGHER
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036

ITS ATTORNEYS

16 April 1997
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I, Dennette Manson, do hereby certify that on this 16th day of April, 1997,

copes of the foregoing "Reply of Time Warner Cable to Oppositions to Petition for

Reconsideration/Clarification" were delivered by hand, unless otherwise indicated, to the

following parties:

Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W.
Room 844
Washington, DC 20554

Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, DC 20554

Regina M. Keeney
Chief
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 500
Washington, DC 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, DC 20554

Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W.
Room 802
Washington, DC 20554

Janice Myles
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 544
Washington, DC 20554



Charles C. Hunter*
Catherine M. Hannan
Hunter Communications Law Group
1620 I Street, N.W., Suite 701
Washington, DC 20006

Counsel for Telecommunications Resellers
Association

Werner K. Hartenberger*
Laura H. Phillips
Christina H. Burrow
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, NW
Suite 800
Washington, DC 20036

Counsel for Cox Communications, Inc.

William Balcerski*
NYNEX
1095 Avenue of the Americas
Room 3723
New York, NY 10036

James D. Ellis*
Robert M. Lynch
David F. Brown
SBC Communications Inc.
175 E. Houston, Room 1254
San Antonio, TX 78205

Teresa Marrero*
Senior Regulatory Counsel - Federal
Teleport Communications Group Inc.
Two Teleport Drive
Staten Island, New York 10311

Edward Shakin*
Bell Atlantic
1320 North Court House Road
Eighth Floor
Arlington, VA 22201

Gary L. Phillips*
Counsel for Ameritech
1401 H Street, N.W.
Suite 1020
Washington, DC 20005

Lucille M. Mates*
Patricia L.C. Mahoney
Randall E. Cape
Alan F. Ciamporcero
SBC Communicationa Inc.
140 New Montgomery Street, Room 1525
San Francisco, CA 94105
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Durward D. Dupre*
Mary W. Marks
Southwestern Bell Telephone Company
One Bell Center
Room 3520
St. Louis, Missouri 63101

David G. Frolio*
BellSouth Corporation
1133 21st Street, NW
Washington, DC 20036

Mark C. Rosenblum*
Leonard J. Cali
James H. Bolin, Jr.
AT&T
Room 3247H3
295 North Maple Avenue
Basking Ridge, NJ 07920

Walter H. Alford*
William B. Barfield
Jim O. Llewellyn
BellSouth Corporation
1155 Peachtree Street, NE, Suite 1800
Atlanta, GA 30309-2641

Richard A. Karre*
Kathryn Marie Krause
U S West, Inc.
1020 19th Street, NW
Suite 700
Washington, DC 20036

Frank W. Krogh*
Mary L. Brown
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, DC 20006

*Delivered by first-class, postage pre-paid mail
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