
43. Various provisions of the FTA demonstrate that Congress realized that it could

well tak~ three years. or more. before the meaningful facilities-based competition they had in

mind developed.

• That Congress contemplated that a reasonable period of time must be
allowed for facilities-based competition to develop is demonstrated by
Section ~71(c)( l)(B)(ii), which provides that a BOC may pursue Track B
if the new entrants have not complied with the implementation schedules
in their agreements within a reasonable period of time (but not before).

• Similarly. the joint marketing restriction applicable to the larger
interexchange companies expires once a Bell company is authorized to
provide long distance service or three years after the passage of the FTA,
whichever is earlier. Section 271(e)(l). This plainly indicates that
Congress expected that it could well be three years or longer before a Bell
company could satisfy Section 271.

'~

• The same ''whichever is earlier" structure in the intraLATA presubscription
provision Section 271(e)(2)(B) is further confirmation that Congress
expected that it could take three years or more for a BOC to qualify for
long distance.

44. The very structure of the FTA demonstrates that Congress recognized what

common sense alone would tell -- that meaningful facilities-based competition will not develop

overnight.

45. It is also critical to recognize the control that an incumbent monopoly like SWBT

has over the timing of facilities-based entry. L .~ any other significant investment. an investment

in network facilities is subject to return on investment type requirements. A critical element of

any return on investment analysis is the costs that will be incurred. Because even a facilities-

based entrant must initially rely substantially if not exclusively on SWBT's facilities, if the prices
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that SWBT will charge for resale and for unbundled elements are not known. the already

substantial risks of entry. particularly facilities-based entry. are increased even funher.

46. SWBT's strategic intent to prevent or delay meaningful facilities-based competition

for as long as it can is both clearly stated and understandable. \linen the subject came up in the

Texas arbitration. SWBT responded that the "honest answer" is that they would prefer resale

competition. Resale competition keeps the traffic on their network and protects their revenue

stream. Docket No. 16226, Tr. at 4436 (Exhibit EPR-2). This is a 1996 variation on a theme

that has long been sounded; in 1995. SBC proclaimed that "we want to make our welcome mat

smaller than anyone else's." Burrows. "Pick of the Litter: Why SBC is the Baby Bell to Beat",

Business Week at 72 (March 6, 1996) (Exhibit EPR-3).

47. Even though new entrants such as AT&T requested access and interconnection

from SWBT nearly a year ago, key prices that SWBT plans to charge either are not yet knO\\l1

or became known long after negotiations had begun. In the former case. SWBT should have

made its cost studies available to new entrants when they requested them in negotiations (See

FCC Order. ~ 155), but declined to do so. Moreover. the unbundled elements prices that were

contested in the AT&T/SWBT arbitration still are not final.

48. In the latter case, SWBT revealed for the first time cenain non-recurring charges

that AT&T does not believe are appropriate, justified, or cost-based. These non-recurring charges

could render any future investment by AT&T and other new entrants uneconomic. The anti­

competitive impact of excessive non-recurring charges is demonstrated in the affidavit of Steve

Turner and others.
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'+9. A new entrant that proceeds too far down the road of investment before knowing

SWBr s prices and all key requirements for access and interconnection runs the risk of either

econonuc extortion or stranded investment. Thus. by delaying presentation of key charges and

requirements. SWBT has effectively delayed decision-making on facilities investment by new

competitors.

50. The negotiation process itself has been a cause of delay. The requirements

imposed by Section 251 were intended to be a counterbalance to the negotiating power that the

local bottleneck gives SWBT and the other incumbents (FCC Order. ~ 15). but they are a poor

substitute for competition itself.

51. Entry into local service -- a new phenomenon -- also is considerably more difficult

operationally than new entry into long distance which has been undertaken by hundreds of

companies over the past ten years.

52. ~early a year after the FTA was adopted. AT&T still has not been able to reach

a comprehensive. operational agreement with SWBT in any state. ~egotiation. followed by

arbitration. has led to yet another round of negotiation.

53. In contrast. SWBT's preparations to enter long distance apparently have gone

considerably smoother. As a prospective new entrant in the competitive long distance market.

SWBT received four offers from network suppliers. not one. And only five months after the

FTA was passed, SWBT announced in July 1996 that it had picked Sprint and expected to sign

a contract that summer. San Antonio Express News. July 10. 1996. Distinctions between market
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entry barriers in the local service and long distance markets are discussed in further detail in the

statements of Joseph Gillan and F. Richard Warren-Bouton.

54. Further. SWBT told the investment community that it expected to pay wholesale

rates of less that 1.5 cents per minute for long distance. which represents an 80-85 percent

discount -- a far cry from the much smaller "avoided costs" discount for local selV'ice under the

FTA. Merrill Lynch, sac Communications. March 14. 1996 at 1.

B. Evidence Relating to Whether SWBT Has Met the Public Interest
Requirement in Section 271

Section 271(d)(3) provides that the FCC shall not grant a BOC's application for

long distance unless each of the following independent requirements has been met: (1) the

competitive checklist has been "fully implemented"; (2) the authorization will be carried out in

accordance with the safeguards of Section 272; and (3) "the requested authorization is consistent

with the public interest, convenience and necessity," The public interest requirement is an

extremely imponant one. Even if the other requirements of the FTA have been met. there may

still be independent considerations leading to the conclusion that granting the authority would be

contrary to the public interest (See generally H. Conf. Rpt. at 30. 34.) Indeed. the amendment

proposed by Sen. McCain that would have deleted the public interest requirement on the grounds

that it duplicated the competitive checklist was resoundingly defeated. Congo Rec. 57960-7971

(daily ed. June 8, 1995). (Statement of Sen. McCain).

56. Other witnesses, including Steven Turner and John Mayo, address public interest

issues such as the extent of local service competition in Oklahoma (virtually nonexistent) and the
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extent of long distance competition (fiercely competitive). I will briefly address an additional

public interest issue of great important •• access charge reform.

57. Both the FCC and the Department of Justice have recognized the importance of

access reform in the public interest determination. As the FCC stated in its First Report and

Order. "access charge reform is intensely interrelated with the local competition rules" ('1 8) and

"in order to achieve pro-competitive. deregulatory markets for all telecommunications service:'

action must be taken to "move access charges to more cost-based and economically efficient

levels." (~716) Similarly. David Turetsky, Assistant Attorney General of the Justice

Department's Antitrust Division. has stated that whether "the access charge structure permit[s]

interexchange carriers to compete on an equal footing with the Bell companies" is a key issue

under the public interest requirement.

58. If meaningful competition is to develop in Oklahoma. it is absolutely essential that

access charges be reduced to cost. The excess over costs gives SWBT an indisputable advantage

that it can use to thwart its competitors. As long as SWBT continues to control the local

exchange bottleneck. it will continue to be able to charge these artificially inflated access prices

and use its monopoly profits to advance its long distance strategy. This advantage is due to

SWBT's monopoly bottleneck, not any greater efficiency or quality of service provision on its

part.

59. If SWBT is allowed to enter long distance before its local exchange monopoly

bottleneck is eliminated. not only will any incentive that SWBT might have to voluntarily remove

this anti-competitive subsidy be lost, but S\V13T will be able to use that subsidy to prevent the
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development of meaningful local competition. and impede long distance competition. Protection

of the public interest requires that SWBT not be allowed into long distance until its access

charges are brought do\\n to their true economic cost.

C. Evidence Relating to Whether SWBT Has Complied with Section 272

60. A discussion of the accounting safeguards and separate subsidiary requirements is

provided in the statement of Denise Crombie. The purpose of Section 271 is demonstrated by

its very title: "Separate Affiliate; Safeguards." Congress recognized that in its early stages the

development of competition. even on a facilities basis. by itself would not necessarily be

sufficient to protect completely against the risks of discriminatory and other anti-competitive

conduct in light of the SOC's current overwhelming control of local exchange facilities. and the

',-", possibility that they might retain some residual market powers. Congress expected that most of

these special safeguards would no longer be necessary after three years. but gave the FCC the

authority to extend them for longer if needed. FTA § 272(t)(1).

61. SWaT's obligation to comply with Section 272 began the day that the FTA

became law. SWBT may not postpone compliance until long distance entry is actually granted.

The policy basis for this requirement is obvious. One of the primary purposes of the separate

subsidiary requirement is to prevent cross-subsidization. If the Section 272 requirements did not

apply until long distance authority was actually granted. SWBT could create anti-competitive

advantages for the separate subsidiary by subsidizing its preparatory activities.

62. Thus. all of SWBT's preparations. from the development of marketing strategies

through the development of customer service systems for the long distance market. have been
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subject to Section 272. Through this investigation and the exercise of the investigative powers

granted by Congress. this Commission can develop the evidentiary record necessary to ensure that

SWBT complies fully with Section 272 and does not try to get by with perfunctory efforts that

defeat the intent of Congress.

63. SWBTs record to date is not an encouraging one. Section 272(b)(5) of the FTA

provides that the separate affiliate "shall conduct all transactions with the Bell Operating

Company of which it is an affiliate on an arms length basis with any given transactions reduced

to writing and available for public inspection."

64. On February 12, 1997. AT&T requested SWBT to provide "public inspection" of

such transaCtions pursuant to Section 272(b)(5). Similar requests were made to SWBT in Texas.

Kansas. Missouri, and Arkansas. (Exhibit EPR-4). By letter of February 28. 1997. AT&T

received a response to its request. SWBT stated. in pertinent part. that AT&Ts request was

premature because it "seeks information relating to an affiliate that is not yet required by the

1996 Act or FCC Orders. Southwestern Bell Communications Services, Inc. d/b/a' Southwestern

Bell Long Distance (SBLD) ... has not yet been authorized in any state to provide. and is not

yet providing, such services. . .. As of this date. there are no documents that meet the terms of

your request:' Letter from David Brown to Max Lehew. dated February 28, 1997. (Exhibit EPR-

5).

65. The statement that there "are no documents" is particularly troubling. Unless the

separate subsidiary has undertaken no preparatory work, the implication that there have been no

~S87S .1



',-,'

transactions between SWBT and SBLD defies credulitv..\nd if there have been transactions. but

no documentation. SWBT and SBLD are in violation of the FTA.

D. (otraLATA Toll Di.lioK Paritv

66. As comprehensive as the NARUC Best Practices list is. it does omit express

reference to one of the requirements that a Bell Operating Company seeking long distance

authority must meet -- namely, intraLATA toll dialing parity. Section 27l(e)(2)(A) provides that

a Bell operating company that is granted long distance authority "shall provide intraLATA toll

dialing parity throughout the State coincident with its exercise of that authority." Because this

requirement is relevant to SWBT's Section 271 application. AT&T will address it briefly here

even though it is not specifically referred to in this Commission's order. Mark Lancaster, on

behalf of AT&T, discusses SWBT's failure to establish intraLATA toll dialing parity in more

detail.

67. Because SwaT is required to make intraLATA toll dialing parity available

throughout Oklahoma "coincident" with the exercise of its authority to offer long distance. it is

appropriate to investigate whether SwaT has in fact taken the necessary actions to ensure that

it can make intraLATA toll dialing parity operational in a timely manner.

68. The critical question is not simply whether SwaT has adopted plans to do so. but

rather whether SwaT has taken the implementation steps necessary to ensure that intraLATA

pre-subscription can proceed smoothly in the marketplace. If SWBT has not taken the actions

necessary to ensure that its network can operationalize dialing parity and process presubscription
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changes to new competitors \\ithout delay and/or error. 5\\'BT should not be permitted into long

distance at this time.
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STATE OF TEXAS

COLNrY OF :::J:;o b'c~

VERIFICATION

)
)
)

I, EDWIN P. RUTAN, II. of lawful age, being first duly sworn. now state: that
I am authorized to provide the foregoing statement on behalf of AT&T; that I have read the
foregoing statement: and the information contained in the foregoing statement is true and correct
to the best of my knowledge and belief.

sY~%->-
EDWIN P. RUTAN, II
AT&T
Law & Government Affairs,
Vice President - Southwest Region

SUBSCRIBED AND SWORN TO BEFORE ME this 7~ day of March.
1997.

My Commission Expires:
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what kind of co.petitor is the co.petito:

tbat you-all would rather have?

honest aDlwer hal to be we would rather,

firlt of all, have reseller co.petito:s

and next have co.petitors wbo at least

take the whole loop up to tbe switch.

alrea4y only 9ives us 7$ cents on the

dollar because we are not recovering our

embedded cost and we ought to be able to

recover at least the correct cost that

co.petition vould let and that's what

T!L.IC is supposed to be.

I .ean,

toet's

I think thePlS. 1I0NT:

CIAI JUIAN WOOD:

intercoftnect one and do tbat.

assu.e that that -~ I .ean, I'. just

thinking aor. broadly than that. I

understan4 your ar,uaent on e.bedded

yerlUS TIL.IC, but, you know, if so.ebody

is buyin~ pieceparts fro. tbe I,stea or is

resellin, the •• ,vice all to,ethe,; in

other vords, takin, Options 1 and 2 tro.

the .ederal Act al co.pared to the Ti ••

Warner type who really ain't 90in, to use

auch of tbe sflte. at all, just
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Switching is a co ••odtty that can be

reused for other custo.ers to the extent

that they take 1 plu9 ~ut ~f a l~~p. Y~u

have isolated the r ••• inder of that lo~p

and nobody gets any ben.fit fro. that, not

co.petitors, not conlu•• rs, .not

Southwestern 8ell. So, yes, if you could

pick and choose, the Co.pany would be

Detter off to at least recover loa. return

on its network so long as that return is

high enou9h that you're aaking so.e .oney

and there ia the incentive to continue to

keep that network at a high level of

efficiency for beDefit of conlu.ers,

co.petitors who wish to rely on that

network, and·our OWA telephone service.

aut if you drive those COlts too

low, Southwestern .el1 at the corporate

level has a lot of bu.ines.e. and tbe

incentive to continue to put aore aone,

into the teaa. telephoDe network is not

90in, to be all that 9reat nor is there

90in9 to be any incentive for co.petition

to eo•• in and drive up the service and

the technology quotient hi9her; vhereas,
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"aDS m its ,eUuiar coverage.
- SBC ;s .:uso consoICUOUS!\' 10w-ororUe
on the L'liormatlOn ·:Su~rhighway. '\\-lilie
Bell Atlan:1C. [ S West. and others de­
velOO mO\1es~n-demand. SBC has ONV a
';agUeiy worned agreement Wlth \\:alt
Disnev, Arner:tech. and BellSoutil to de­
\'eiop' consumer programmmg. It aiso
has an under-SID rrullion pilot proJec:
lJoith )1icrosoft Coro. to test interac-
:lve ser"lces in Richardson. Tex.
SBC'S attempt at an I-way mega·
deal-a 54.6 billion JOUlt venture to
share 21 of Cox's caDle statlons­
was nixed OV ssc Chainnan and
CEO Edward ·E. Whitacre Jr. soon
after [. S. regulators lowered ca·
'ole rates last April. ''That was a
:ough call." says Charles F. Knight.
an SBC d.ire<:tor and CEO of Emerson
Electnc Co. "~one of us know
where cable 15 going, but Ed de·
cided the timmg wasn't right. It's
great to see such discipline."

Whitacre's disclpline is the bot·
:om line. The board :apped him as
CEO Ul 1990 and gave him a man·
date to tlghten up SSc's cushy cui·
cure. _\ 31·year SSC veteran. Whit­
acre yanked :nanagers out of a
piush St. Lows headquarters and
:no\"ed :hem ;nto rented space in
San Amoruo. He sold three of the
company's seven Jets. and demand-
ed fast retUl"T'oS on all ventures.
STlrUNG COlt. iiillONT The strap-
ping 6-t't.·5-in. executlve has been
icrlown to wander the halls asking
employees: "'\11at have you done
for my stOCK today?" Says
Whitacre: "~ly personal objective
:s to get double-digit earnings as
long as I'm around." He has already
done it three years running. In
1994. profits surged 14.9%. and sales
grew 8.70/,. to SI1.6 billion. "SBC'S
still branded a Baby Bell. but pe~
pie don't realize now much he has trans·
formed the company," says Oppenhelm­
er &: Co. ana.\'St Steohen Yams. who
expects annuai pront growth of 11%
through 2000. compared Wlth 6% for
the other Beil comoarues.

~leettng such agiT'essive gro.....'th tar­
gets \"ill get more complicated when lo­
cal comoemion amves. SBC has invested
~ess in ,'ts local ohone network than oth·
erBeUs. For eJWnpie. according to Fed-
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REQUEST TO SWBT TO PROVIDE "PUBLIC INSPECTION"
OF TRA.'lSACTIONS PURSUANT TO SECTION 272(b)(S)



"-...../.

Milt L. Lehew
Slale Director
Government Relations

Mr. Roben Stafford, Division Manager
Regulatory and Industry Relations
Southwestern Bell Telephone Co.
800 N. Harvey, Room 320
Oklahoma City, Oklahoma 73102

Dear Bob:

February 12, 1997

1601 NW Expressway
Suite 1220
Oklahoma City, OK 73118
Phone (405) ~222

The Telecomrnunications Act of 1996 provides that a RBOC that is a local exchange
carrier may not provide interLATA service or engage in manufacturing activities unless it
provides that service through a separate affiliate that operates independently from the RBOC.
See 47 U.S.C. 272. Section 272 establishes additional safeguard requirements that must be met
by SWBT before SWBT, or more accurately its affiliate, is allowed to provide interLATA service.

Section 272 funher provides that the separate affiliate must maintain separate books,
records and accounts from SWBT, and that any transactions between the affiliate and SWBT'
must be "on an arm's length basis with any such transactions reduced to writing and available for
public inspection." 47 U.S.C. 272(b)(S). Pursuant to section 272(b)(S), AT&T is hereby
requesting access to the books, records and accounts ofthe SWBT affiliate established to provide
interLATA service in Oklahoma and a copy of any transactions between the affiliate and SWBT in
order to make the public inspection contemplated in section 272(bXS) of the same. Please
contact me no later than February 17, 1997 in order to arrange for either inspection or copying of
the above-requested documents.

Thank you in advance for your cooperation in this matter. Please do not hesitate to
contact me if you have any questions.

Sincerely,

'"-,, ~n..L:pd
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RESPONSE TO REQUEST FOR "PUBLIC INSPECTION"
OF TRANSACTIONS PURSUANT TO SECTION 272(b)(S)



.\"".....-'.

II.~rv February 28, 1997

Mr. Max L. Lehew
State Director
Government Relations
AT&T
1601 NW Expressway, Suite 1220
Oklahoma City, OK 73118

Da~id Brown
Utomey

SBC Commurucallons inc.
1is E. Houslon 5:reet
12th Floor
San Antonio. Texas 7820.,
Phone 210 351·3~i8

Fu 210 351·3509

""-"/

Re: Correspondence Requesting lnfonnation Related to Southwestern BeD Telephone
Cornpw-Affiliated Section 272 Company or Companies

Dear Mr. Lehew:

Mr. Stafford bas forwarded to me your correspondence ofFebruary 12, 1997 (the "Request").
. This correspondence is intended to respond to your Request.

It is the consistent practice of Southwestern Bell Telephone Company ("SWBT") and, where
required, its affiliates, to comply with all state ancN'ederal regulations. Consistent with that
commitment to compliance, SWBT and its affiliates intend to comply with all state and federal
regulations pertaining to information maintenance and disclosure under Section 272(b)(S) of the
Telecommunications Act of 1996 (the "1996 Act") and the FCC's roles when providing high­
quality, in-region originating, interLATA services in competition with established incumbents such
as MCI, Sprint, and your company.

Your Request, however, is inconsistent with and unauthorized by the terms ofthe 1996 Act and
the FCC's implementing regulations. AJ the FCC recognizes, and as you undoubtedly are aware,
Section 272 ofthe 1996 Act and the FCC's rules apply only with respect to required separate
affiliates. In addition, these statutory provisions and regulations provide access only to certain,
limited categories of information.

Your Request, therefore, is at best premature, and in any event, over broad. First, the Request
seeks information relating to an affiliate that is not yet required by the 1996 Act or FCC orders.
Southwestern BeU Communications Services, Inc., d/b/a Southwestern BeU Long Distance
("SBLD"), an affiliate of SWBT which is expected to offer in-region originating, interLATA
services, has not yet been authorized in any state to provide, and is not yet providing, such
services. Second, the information that AT&T seeks, even if timely requested, is far more
comprehensive than. the FCC has authorized, required, or permitted. Neither SWBT nor SBLO,
for instance, are required to make available for inspection the "books, records, or accounts" of
SBLD. To the extent that the FCC rules pennit access to infonnation relating to transactions, this
access is subject to protection of confidential and proprietary infonnation. As a future direct
competitor of SBLO, you undoubtedly understand the competitive sensitivity of such information



As of this date, there are no documents that meet the tenns ofyour Request.

Thank you for your interest in this matter. Please be assured that SWBT and SBLD will continue
to comply with all applicable statutes and regulations. If you have any questions or comments,
please do not hesitate to call.

veN~~yo/r' r

L~I~r%v~
DaVld F. Brown .
Attorney

cc: Mr. Roben Stafford
Mr. Roben M. Lynch
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·BEFORE THE CORPORATION COMMISSION OF THE STATE OF OKLAHOMA

APPLICATION OF ERNEST G.
JOHNSON, DIRECTOR OF THE
PUBLIC UTILITY DMSION,
OKLAHOMA CORPORATION
COMMISSION TO EXPLORE THE
REQUIREMENTS OF SECTION 271
OF THE TELECOMMUNICATIONS
ACT OF 1996.

§
§
§
§
§
§
§
§

Cause No. PUD 970000064

''-''

STATEMENT OF STEVEN E. TURNER
ON BEHALF OF

AT&T COMMUNICATIONS OF THE SOUTHWEST

1. INTRODUCTION AND OUALIFICATIONS

1. My name is Steven E. Turner. Currently, I head my own telecommunications

and financial consulting firm, Kaleo Consulting.

I hold a Bachelor of Science degree in Electrical Engineering from Auburn

University in Auburn, Alabama. I also hold a Masters of Business Administration in

Finance from Georgia State University in Atlanta, Georgia.

3. From 1986 through 1987, I was employed by General Electric in their

Advanced Technologies Department as a Research Engineer developing high speed graphics

simulators. I joined AT&T in 1987 and, during my career there, held a variety of

engineering, operations, and management positions. These positions covered the switching,

transport, and signaling disciplines within AT&T. From 1995 until 1997, I worked in the

Local InfrastIUcwre and Access Management organization within AT&T. It was during this

tenure that I became familiar with the many regulatory issues surrounding AT&T' s local

1
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