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In view of the need to reopen the hearing to permit further discovery
and testimony due to substantial questions raised by the post-heﬁxing discovery
of the Richter Letter, the Barr clarification of testimony, and Liberty trial
counsel’s disavowal of testimony of Behrooz Nourain, it is most probable that
the Joint Motion For Summary Decision would have to be denied under the
Commission’s standards for summary decision. However, the Joint Motion will
remain under advisement and it will be the subject of a ruling in an initial
decision.

In order to complete the record for initial decision, it is appropriate
to find facts that are based on reliable papers which were submitted by the
parties on the Joint Motion For Summary Decision. The Commission authorized use
of these procedures in holding that when "basic facts are conceded ---,
testimony [on candor] may still be appropriate to determine whether [a licensee]

was acting in good faith, or for base or worthy motives." Summary Decision
Procedures, 34 F.C.C. 2d 485, 488 n.3 (1972). In other words:

In such circumstances, summary decision of the
basic facts would be appropriate, but a hearing on
the inferences to be drawn from them or as to the
ultimate findings of fact would also be
appropriate.

The hearing testimony, thus far, has been limited to facts and
circumstances concerning Liberty’s admitted premature activations of 19 OFS
sites. There will be additional evidence and hearings arising out of
disclosures during the hearing and related post-hearing discovery. See
Memorandum Opinion And Order, FCC 97M-63, issued April 17, 1997. Mr. Behrooz
Nourain (among others) will be returning to the witness stand. In the interest




of a complete record concerning hig and Liberty’s credibility, Mr. Nourain
should be questioned fully on the two Nourain Affidavits which are cited in the
designation order and which are the subject of a designated issue. See Hearing
Designation Order And Notice Of Opportunity For Hearing (FCC 96-85) at Paras. 8,
20, 30.!

Counsgel also shall confer on appropriate additional procedures and
determine whether Mr. Price and Mr. McKinnon should be questioned on the hard
wire franchise issues which have not been the subject of hearing testimony. The
Presiding Judge favors reliance on the documents and deposition transcripts to
the extent possible. But testimony will be allowed on conflicting questions of
inferences to be drawn from documentary evidence relating to all issues.

A Status Report on these matters shall be submitted to the Presiding
Judge by April 28, 1997 at 12 noon.

FEDERAL COMMUNICATIONS\’CZMMI SION?

Richard L. Sippel
Administrative Law Judge

SO ORDERED.

! There was some questioning permitted on the Affidavit of Behrooz
Nourain, dated February 21, 1995, submitted in U.S.D.C.S$.D.N.Y. 94 Civ. 8886
(TWCV Exh. 13) in the January hearing session. There will be additional
questioning permitted on the Affidavit of Behrooz Nourain, dated May 17, 1995,
that was submitted to the Commission, and questions on both Affidavits in
context.

2 Copies of this Order were faxed or e-mailed to counsel on the date of
issuance soclely as a courtesy to counsel and the parties. An Order of the
Presiding Judge can only be officially released when a copy is made available
to the public. See 47 C.F.R. 8§1.4(b) (2).




