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1. The Acting Chief, Wireless Telecommunications Bureau (Bureau), by his attorneys

and pursuant to Section 1.294(c)(l) of the Commission's Rules, now replies to the

"Opposition to the Bureau's Motion to Enlarge Issues" filed by Marc Sobel (Sobel) on April

21, 1997, as corrected by an erratum filed April 23, 1997.

2. In its April 3, 1997 "Motion to Enlarge Issues," the Bureau demonstrated that

serious questions existed about Sobel's candor with the Commission. Specifically, the Bureau

showed that on December 30, 1994, Sobel signed a Management Agreement with James A.

Kay, Jr. (Kay) under which Sobel granted Kay the following interests in fifteen radio facilities
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licensed to Sobel: the right to be the sole marketing and management agent for the stations;

the right to receive the first $600 in monthly revenue derived from the stations and fifty

percent of the remaining revenues; and an option to purchase the stations for $500 a station.

Notwithstanding that agreement, Sobel made the following representations to the FCC on

January 11 and 24, 1995:1

I, Marc Sobel, am an individual, entirely separate and apart in existence and
identity from James A. Kay, Jr. Mr. Kay does not do business in my name and
I do not do business in his name. Mr. Kay has no interest in any radio station
or license of which I am the licensee. I am not an employer or employee of
Mr. Kay, am not a partner with Mr. Kay in any enterprise, and am not a
shareholder in any corporation in which Mr. Kay holds an interest...

In his opposition, Sobel raises a series of procedural objections to the Bureau's petition, and

also argues that there was no misrepresentation or lack of candor in the declaration. In fact,

the opposition raises further questions about Sobel's candor, and the requested issue must be

added.

3. Sobel first argues that the Bureau's motion is procedurally improper because the

Bureau has had his declaration before it since January 1995, but "the Commission nevertheless

did not see fit to designate an issue whether, by the Affidavit or otherwise, Sobel misrepresented

facts to or withheld facts from the Commission regarding the agreement." Sobel Opposition, p.

1 Sobel filed two declarations that were identical except for the date. The first
declaration, dated January 11, 1995, was filed on January 12, 1995 as part of the "Motion to
Enlarge, Change or Delete Issues" with the Commission. After the Bureau filed an opposition
pointing out that the pleading was incorrectly directed to the Commission, the pleading was
refiled with the Commission on January 25, 1995, with Sobel's second declaration dated
January 24, 1995.
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3 para. 4. In fact, the Bureau's motion was timely and was not barred by the Order to Show

Cause, Hearing Designation Order and Notice of Op,portunity for Hearing and Forfeiture, FCC

97-38 (released February 12, 1997) ("Order to Show Cause"). When a hearing designation order

has thoroughly considered a matter, the Administrative Law Judge is bound by the ruling in the

designation order. Anax Broadcasting Inc., 87 FCC 2d 483 (1981). When an issue is not

considered in a hearing designation order, however, the Administrative Law Judge is free to

address the issue, even if the issue could have been addressed in the designation order. Teguesta

Television, Inc., 2 FCC Rcd 41, 42 (1987). Here, the Order to Show Cause did not consider

whether a misrepresentation or lack of candor issue must be specified against Sobel. Moreover,

the motion is timely under Section 1.229(a) of the Commission's rules because it was filed before

a summary of the Order to Show Cause was published in the Federal Register. The motion

therefore fully complies with the Commission's procedural requirements. Sobel's claim that "it

is inconceivable that [the Commission] would not have designated a candor or misrepresentation

issue if it had considered one appropriate on the basis of the information before it" (Sobel

Opposition, p. 3 n.5) is rank speculation.

4. The Bureau need not definitively prove now that Sobel misrepresented facts or lacked

candor. An issue is appropriate if the Bureau has made a prima facie case of misrepresentation

in its initial motion, and substantial and material questions of fact remain after consideration of

Sobel's opposition and this reply. Astroline Communications Co. v. FCC, 857 F.2d 1556, 1561­

1562 (D.C. Cir. 1988). The Bureau made its prima facie case in the motion by showing the

facial inconsistency between Sobel's affidavit and the management agreement. After Sobel's
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opposition, many substantial and material questions of fact remain concerning his candor with

the Commission.2 A hearing is needed to resolve these questions.

5. In arguing that the requested misrepresentation/lack of candor issue is not justified,

Sobel incorrectly claims that the Bureau's allegations are limited to this one sentence: "Mr. Kay

has no interest in any radio station or license of which [Mr. Sobel is] the licensee." Sobel

Opposition, p. 4 para. 6. While the Bureau believes that statement raises very serious questions

about Sobel's candor, the requested issue seeks to determine whether the affidavit as a whole

contained misrepresentations or lacked candor. Indeed, since lack of candor is concealment,

evasion, or other failure to be fully informative accompanied by an intent to deceive the

Commission (Fox River Broadcasting, Inc., 93 FCC 2d 127, 129 (1983)), the document as a

whole must be considered in finding lack of candor. For example, Sobel's statement that "Mr.

Kay does not do business in my name and I do not do business in his name" is highly

questionable in light of Paragraph XVII of the agreement, which gives Kay the sole right to

market services relating to Sobel's stations in Kay's name.3 If Kay does market services relating

to Sobel's stations in his own name, Sobel's claim may have constituted a misrepresentation.

Even if Kay has not exercised that right, the failure to disclose Kay's right was misleading.

Another statement that must be tested in hearing is Sobel's assertion that he is "not a partner with

Mr. Kay in any enterprise." The agreement between Kay and Sobel has many of the indicia of

2 A substantial question is one that is fairly debatable or one that could very well be
decided in favor of the petitioner. Frank Di&esu, 7 FCC Rcd 5459, 5461 n.5 (1992). A
material question is one that has legal significance or that affects the outcome of the litigation.
Id. at n.6.

3 A copy of the agreement is submitted as Attachment 1 to this reply.
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a partnership agreement: it sets the rights and responsibilities of Kay and Sobel in a common

endeavor and it establishes the financial interests of Kay and Sobel in the stations. Further,

discovery in the Kay case indicates that Sobel acts as a technician for Kay, notwithstanding

Sobel's assertion that Sobel is not an employee of Kay. See Kay's "Responses to Wireless

Telecommunications Bureau's First Set ofInterrogatories," WT Docket No. 94-147, filed March

10, 1995, Answer 14(s) (submitted as Attachment 2 to this reply).

6. With respect to the one sentence that Sobel does discuss, he offers several defenses

of the statement that Kay had no interest in any of Sobel's licenses. First, he argues that "the

Bureau has presented absolutely no evidence that Mr. Sobel's statement is inaccurate or false."

Sobel Opposition, p. 4 para. 6. More specifically, Sobel claims in a declaration that:

In using the words "Mr. Kay has no interest," I intended to, and did, make the
truthful statement that Mr. Kay did not have any ownership interest in or control
of any of my stations. I did not intend to imply that there was no relationship or
involvement whatsoever between me and Mr. Kay regarding my stations, and I
had no intention of concealing such relationship.

Declaration of Marc D. Sobel (Sobel 1997 Declaration), p. 2 para. 10. Sobel's explanation is a

post hoc rationalization that raises further questions concerning his candor before the

Commission. The dictionary defines interest as meaning a "right, title, or legal share in

something..." Meriam Webster's Collegiate Dictionary, Tenth Edition (1994), p. 610. Sobel now

explains that when he said "interest," he actually meant a specific type of interest - an "ownership

interest" (or control). The plain language of the affidavit, however, denies that Kay has any type

of interest in the stations - ownership, financial, management, or other type of interest. Under

any conceivable interpretation, Kay's receipt of the right to the first six hundred dollars each
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month's gross revenues, plus fifty percent of the remaining gross revenues for up to fifty years,

gave Kay a major financial interest in Sobel's stations. Moreover, the option to purchase each of

the stations for five hundred dollars each clearly constituted a future interest in the stations.

Sobel's claim that he "did not intend to imply that there was no relationship or involvement

between me and Mr. Kay regarding my stations" is totally contradicted by the plain language of

the declaration. Sobel claims that he is "entirely separate and apart in existence and identity from

James A. Kay, Jr." There is no qualification or other indication that Kay has anything to do with

Sobel's stations in any capacity. A person who reads that affidavit is led to conclude that Kay

has nothing whatsoever to do with his stations. There is no indication that Kay manages fifteen

(out of twenty-eight) stations, receives a majority of these station's gross revenues, and has an

option to purchase the fifteen stations for a nominal sum.

7. A third major problem with Sobel's showing is that he wholly fails to acknowledge

his affirmative duty to provide accurate and complete information to the Commission. As the

Court of Appeals stated in RKO General. Inc., 670 F.2d 215, 229 (D.C. Cir. 1981):

Unlike a private party haled into court, or a corporation such as General Tire
facing an investigation by the SEC, RKO had an affirmative obligation to inform
the Commission of the facts the FCC needed in order to license broadcasters in
the public interest. As a licensing authority, the Commission is not expected to
"play procedural games with those who come before it in order to ascertain the
truth"

Even if one assumes that there were no affirmative misrepresentations in the affidavit, Sobel

clearly failed to disclose significant facts in the affidavit: i.e., the existence of the management

agreement.

8. Sobel also argues that no intent to deceive the Commission can be found because:
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At the time I executed the Affidavit, it was my understanding and belief that a
copy of the written agreement between me and Mr. Kay had been or would shortly
be provided to the Commission as part of discovery in connection with Mr. Kay's
hearing proceeding.

Sobel 1997 Declaration, p. 2 para. 11.4 This explanation is contrary to the facts. The first

pleading to which Sobel's affidavit was attached requested that "the Commission... either change

the OSC [in the Kay proceeding] to delete the reference to the stations identified as stations 154

through 164 in Appendix A, or should dismiss the OSC with respect to those [Sobel] stations."

Motion to Enlarge, Change, or Delete Issues, WT Docket No. 94-147, filed January 12, 1995,

p. 5.5 If Kay's motion had been granted, Sobel's stations would have been removed from the

hearing, and discovery concerning those stations would have been eliminated. Sobel cannot claim

to have understood that the agreement would soon be produced in discovery because his affidavit

was designed to prevent discovery with respect to the stations licensed to him. Moreover, Sobel

does not explain how possible future disclosure to the Bureau could excuse false statements and

lack of disclosure to the Commission or to the Presiding Judge in the Kay proceeding.

9. Sobel also claims that his supposed desire to cooperate and to communicate with the

Commission is showed by certain events that took place after the agreement was signed and his

4 Sobel's opposition is internally inconsistent. In the body of the pleading, Sobel claims
that he "believed, at the time he executed the Affidavit, that a copy of his written agreement
with Kay had already been provided to the Bureau in discovery." Sobel Opposition, p. 5
para. 7. That statement is inconsistent with the Sobel declaration, which stated the possibility
that the agreement "would shortly be provided to the Commission."

5 A copy of the pertinent portion of the motion is submitted as Attachment 3 to this
reply. The January 25 pleading addressed to the Presiding Judge was identical except the
reference to the Commission was replaced with a reference to the Presiding Judge, and
references to the Order to Show Cause were replaced with references to the Hearing
Designation Order.
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affidavit was submitted. Sobel 1997 Declaration, pp. 3-4 paras. 15-18. As the Presiding Judge

has already ruled, however, the contacts Sobel purports to describe, which took place more than

a year after the agreement with Kay was signed, "have no bearing on Sobel's mental disposition

at the time the [management] agreement was executed." Memorandum Opinion and Order, FCC

97M-57 (released April 17, 1997). Similarly, they have no bearing on his mental state when he

signed the affidavit.

Accordingly, the Bureau request that the Presiding Judge grant its "Motion to Enlarge

Issues."

Respectfully submitted,
Daniel Phythyon
Acting Chief, Wireless Telecommunications Bureau

Gary P. Schonman
William H. Kellett
John J. Schauble
Attorneys, Wireless Telecommunications Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 8308
Washington, D.C. 20554
(202) 418-0569

May 1, 1997
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RADIO SYSTEM l\tIANAGEMENT AND
l\tIARKETING AGREEMENT

This MANAGEMENT AND MARKETING AGREEMENT ("Agrcement") is made tllis
3tJ.I), day or pf"C ell, I Pr , 1994, hy and hetwecn MARC SOBEL (l1crcinartcr,

"Licensee") and JAMES A. KAY, JR. (hcreinarter "Agent"). In consideration or lile Illutual
covenants hercin containcd, the ahovc-flamcd parties (hereinafler "Parties"), ;lgrce to the
following:

RECITALS

WHEREAS, Licensee holds authority, or possesses such financial interest or control in
such authority, granted hy the Federal Communications Commission (hereinafter "FCC") to
construct amI operate 800 MHz band r"dio racitities in and about the Los Angeles Mctropolilan
Area, licensed by the FCC under calls signs KNBT299, WNYE761, WNYR424. WPFF529,
WNXL471, WPAD685, KRU576, WPCN239. WPCN239, WPCZ354, WPCG780. WNW13334,
and WNZS492 (hereinarter, "the Stalions"), such that Licensee is the exclusive owner of the
license for the Stations, frec of all liens and encumhrances, possessing clear and marketable title
to said license; and

WHEREAS, the parties desire to make such amendments to their fonner agreemenl(s)
for the management of and marketing of services from the Stations; and

WHEREAS, Licensee desires to employ Agent as its exclusive marketing agent for the
sale of services provided by the Stations to the puhlic and/or all persons eligihle to receive
services from the Stations; and

WHEREAS, Agent is wilting tu serve as Licensee's exclusive markeling agelll I'm sales
of service frol11 the Stations pursuant to the lerms and conditions set forth in this Agreement:
anti

WHEREAS, Licensee desires to employ Agent as the exclusive Ill(In<lging agent for [he
construction, operation and mainlenance or the Slations, in accord with lhe terms ;111<.1 condilicl'.
contained herein; and, . t} /'

,Ii /'"
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WIlEREAS, Agent is willing to serve (IS Licensce's exclusive managing agcnt for thc
construction, operation and Inaintenance of the Statio\ls, in accord with the terms ami conditions
set forth in this Agreement;

THERErORE, the Parties agree to he legally bound to the terms and conditions stated
hercin, including without limitation all warranties, covenants and promises contained herein.

TERMS AND CONDITIONS

I. Marketing Services To Be Performed. Licensee herehy appoints Agent. and Agent
agrees [0 usc its reasonahle best efforts to servc as Licensee's sole and cxclusive agent
for the sale of all services provided by the Stations. Agent may make salcs directly or
ind irectly through arrangements with other persons or ri rms to perform on bellal f of
Agent. Agcnt's duties shall include all administrative and office functions associated with
marketing the Stations' services, including hut not limited to bookkeeping, hilling and
collections.

I\. All contracts entered into by Agent with third parties for the purpose of
Agent's fulfillment of its duties to provide marketing services shall not create any
liahility in Licensee and performance under such contracts shall he the sole and
exclusive responsibility or.· Agent, except as specifically claimed herein as
Licensee's responsihil ity. Accordingly, the Ilcgotiiltion and cxecution of any such
conlracts shall be within thc sole and exclusive discretion of Agent. All such
contracts which are not set aside by Licensee within ten (10) days of execut ion,
shall he deemcd to be ratificd by Licensee.

Ir. Managcmcnt Services To Be Performed. The Licensee hereby appoints Agent, and
Agcnt agrees to use its reasonable best efforts to serve as the Licensee's sole am.!
exclusive agent for the management of thc Stations' transmiltillg facilitics and ~lssociated

husiness. Agcnt may cmploy such persons as Agent deems necessary to maintain,
opcrate and manage the Stations directly or indirectly through arrangements with other
firms on hehalf of Agent. Agent's duties shall include all management functions
associated with the operation of the Stations, including hut not limited to invoicing of
uscrs, collection or payments rrom users, bookkeeping and accounting processes,
disbursemcnt of payments to suppliers of goods and services, and control point operation.

A. AII contracts entered into by Agent with third parties for Ihe purpose of
Agent's fulfillmcnt of its duties to provide management services shall not create
any liability in Licensce and performance under such contracts shall hc the sole
and exclusive responsibility of Agent. Accordingly, the negotiation and cxecutio.IY /
of "ny '''ch contract, 'h,,11 he within the sole ""d ",e1"sive discretinn of~
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III. Maintenance Services To Be Provided. Agent shall he the sole and exclusive supplier
of all equipment and lahor required to maintain and repair the Stations' facilitics.
employing Agent's reasonable hest efforts. Agent may either supply required equipment
and labor directly or may supply required equipment and labor through arrangements
with other firms on behalf of Agent.

A. All contracts entered into by Agent with third panics for thc purposc of
Agent's fulfillment of its duties to providc maintenance services shall not create
any liahility in Licensee and performance under such cOlllracts shall he the sole
and exclusive responsibility of Agent. Accordingly, the negotialion alltl execution
01" any such contracts shall he wilhin the sole <lnd exclusive discrelioll Ill' Agellt.

IV. Construction Scrvices To Be Provided. In the event that upon the dalc or execution of
this agreement, the Stations have not been constructed in aeeord with the rules of the
pee. Agent agrees to construct the St<ltions in accord with tile tcchnicat parameters
appearing on the license for the Stations, or in accord with any mulu<ll decision of the
p<lnics, following thc making of all necessary application to the FCC for slIcll modificd
operation of thc Stations. The cost of construction or the Stations shall he horne
exclusively by Agent. During the term of this agrcement, Agclll shall Icase to Licensee
all equipment ncccssary to construct and operate the Stations. /\11 renls to hc collected
by Agent for lease of equipment to Licensee shall be decmed hy the Parties to he a
portion of Agent's compensation For services descrihed herein.

A. During the term or th.is agreement all equipmcnt provided hy Agent alld
leased by Licensee shall remain the sole and exclusive properlY of Agcnt.
Nothing contained herein shall be interpreted to provide to Licensee any tille,
interest or control over said equipment, except such ll.c;eof lhe equipmcnt as is
specifically described herein.

B. During the term of this agreement, the Parties shall not cause any lien or
encumbrance to be placed on any equipment leased by Agent to Licensee for the
construction or operation of the Stations. In the event that a party Cc\llSeS a lien
to he placed on said equipment, that party agrees to cause such lien to be
removed from said equipment within thirty (30) days notice of thc existence of
such lien from whatever source and in whatever manner such notice is made.

C. The term of the lease from Agent to Licensee of equirment to construct and
operate the Stations shall he coterminous with this agreement.

V. Personnel. All persons, employees, agents, and independent contractors lIsed to cause
Agent's performance hercunder shall be compensated by Agcnt for all purposes. Nothing
contained herein shall he deemed to create any liahility ;n Licensee for any claim or
causc of action arising out of Agent's employment or use of persons for such purroscs.
Agent agrecs to he solely li'lhlc for all such costs, including \vithout limitation. all

_IAL
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workers compensation, insurance, taxes, and other such costs arising out 01 lile
cmploymcnt of workers for the performance of Agent's duties hereunder. Agent herehy
indemnifies Licensee for any and all claims or causes or action <lrising nut or Agent's
employment of such persons, including all claims and causes or <lctinn arising out of
injury to said persons. I

!

VI. Compensation For Services. As compensation ror Agent's services descrihed herein,
Agent shall be entitled to keep as its sale and exclusive property the rirst six hundred
dollars ($600) per calendar month of all gross revenues derived hy operation or each of
the Stations and sales or service to the public or such persons as are e1igihle III receive
service ( i.e. $600 per Station); and. for each Station. all gross rc'·cnues received in
excess of six hundred dollars ($600) in any calendar 11101lth shall he divided equally
between the parties. Agent shall pay Licensee on lhe first day (1r eacll calendar month
during the term or this agreement for Licensee's share or the proceeds rrum operation
of the Station during the preceding monll1.

A. All revenues produced by operation or the Station mClY he commingled with
Agent's othcr rcvenue sourccs, provided however, thal Agcnt shall keep such
hooks and records sufficient to identiry the source and al110ullls or such revenue.

B. Nothing contained herein shall he interpreted to be Agent's guarantee that
revcnues will be collected from subscribers and Agcnt sllCllI llClve no liability for
uncollected accounts. Accordingly, any division of revcnues hctwecn the parties
shall bc only of monies received by Agent, including the clearance of checks and
other negotiable instruments.

VB. Option To Purchase. Licensee hei-eby granls to Agent or its dcsignce an exclusive,
irrevocable option to purchasc any Station and any associated license to operate the
Station, for an anlount equal to five hundred dollars ($500) per Station. The Icrm of this
exclusive option shall be ten (10) years, commencing onlhc date of the partics' execution
of this agreemcnt.

1\.. As consideration for grant of this cxclusive option, Agcnt shall tendcr to
Licensee within five (5) days of the execution of this agreement by the Parties an
amount equal to one hundred dollars ($100). Agent's railure to tender such
amount within thirty (30) days of the execution or this agreement shall cause this
option to be voi<..l,

4
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D. This exclusive option Shllll be deemed exercised upon '\gent's written request
to Liccnsee to execute an application for assignlllcnt of Ihe license for any of the
Stations to Agent or its designee, and upon payment of the purchasc price. fivc
hundred dollars ($500) for each Station to be purchased hy Agent. Following
such notification and request hy Agent to Licensee, the Parties shall cooperate
fully with each other to call.se the assign1l1cnt or the license ror tilc Station to
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Agcnt or its designcc, including without limitation, the execution or all
applications, forms, statcmcnts and other documcnts rcasonably dcmanded by
I\gent to cause the assignmcnt or thc license ror thc St<ltion frol11 Liccnsee to
Agent or its designee.

~ ~

C. The Parties recognize that ;lI1Y assignment or the liccnsc ror any of the
St<llions shall require approval of the FCC and in the evcnt that such approval
C;lIlllot be obtained, the P<lrties agree to continue to he hound hy Ihe rCJl1<linder
of tile terms and conditiolls cOllt;lined herein.

D. Upon the exerc isc (l f the cxcfus ive opt ion <lnd upon ohta iIl ing FCC cOllSenl
to (he assiglllllcnt of the liccnsc for allY of the Slaliolls, such tl1;1l the FCC's
decision regarding such assignlllellt is with finality, (he Parties shall deem this
agreement null and void for all purposes relatetl to any Stillion for which the
license has heen assigncd or transferred [0 I\gent from Licensee. The sale of allY
license to Agent or its dcsignee from Licensce shall he deemed to he -[he sale to
Agent or all or Licensee's illlerest in any associated Station and any business
creatcd by the operation of the Station.

E. During thc tcrm of [his agreement, Licensee shall maintain exclusive
ownership and control of the license ror the Stations, frcc or aII liens,
encumbnlllccs and security interest such tl1<lt Licensee shall at all timcs possess
clcar and marketable title to said license until and unless said liccnse(s) are
assigned to Agent.

VIII. Supervision By Licensee. Liccnsee shall retain ultimate supervision and control of the
operation of the Stations. Licensce shall have unlimited access to all transmitling
facilities of the Stations, shall be ahle to enter the transmitting facilities and discontinue
any and all transmissions which are not in compliance with the fCC Rules and shall be
able to direct any control point operator employed by Agent to discontinue any and all
transmissions which are not in compliance with fCC Rules. 1\11 contracts cntered into
with end users of the Stations' services shall be presented to the Licensee, either by the
original proposed contract or by a copy thereor, before such contracts go into elTecI, amI
Licensee shall have the right to reject any such contract within rive (5) days of
presentation, however, such rejection shall be reasonable and based 011 the Illutual
interests of the parties. Licensee shall have the right to locate the Stations' transmitting
facilities at any place of Licensee's choosing, l2.rovidcd, howcver, that aner the original
construction of the transmitting facilities of the Stations is completed anu/or following
execution of this agreemcnt, Licensee shall give sixty (GO) days not icc to Agent of <lny
future rclocation of any of the Stations. Such relocation shall only occur ir i[ is in the
hest interests of both Parties.

1\. Except as provided specirical'y herein, nOlhing containcd !1(;rein sl1all provide
to Liccnsee the ability .(0 supervise directly any pcrsonnel employed hy Agcnt
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IX. Indemnification 13y Licensee. Licensee herehy agrees to cOlllply with all FCC
rcquirements for the continued liccnsing of the Stations. Licensee will im.lemnify Agcnt
for all losses arising out of Liccnscc's failure to comply with rcc licensing requirements
which might cause either a limit<ltion or cessation of the revenue derived or rC<lsonably
expected by Agent. Except as provided by Article X herein, in the event that the FCC
suspends or revokes Licensee's authority to operate (he Stations; or impairs or diminishes
tile operation or the Slations due to an act of tile Licensee or a failure to act by thc
Liccnsee, revenues to be derived by Liccnsee shall be modified proportionate)y to renect
the consequences of the rcC's actions.

X. Meeting The Loading Criteria. If the fCC estahlishes loading criteria for continued
operation and authorization or each of the Stations' channels, Ag,\:nt hereby agrees to use
its reasonable efforts in marketing the services provided by the StatiollS with the objective
of assisting Licensee in complying with the FCC rules for reaching and maintaining the
loading criteria nece~sa"y to prevent tile fCC from taking h<ld: Licensee's authority to
operate on all channcls granted to thc Licensee by thc FCC for operation or the Stations.
Doth parties are aware or the risk that the fTC may recover channels rrom the Stations'
licenses in the evcnt that end user unit loading requiremcilts are not mct. In the event
that FCC loading requirements are not met, each party hereby ;lbsolves the other or
liability for the loss of channels or exclusive operation.

XI. Service Outages. Agent agrees to use its reasonahlc best efforts to maintain (he Stations
to provide continuous service to end lIsers. Licensee hereby agrees to hold harmless
Agent for all discontinuation of scr.vice caused by mechanical or clectrical failurc or the
Stations and Liccnsee shall not seek compensation from Agcnt for any revenues lost due
to such failure, except such losses as arisc out of Agent's negligence or wilful actions.

XII. Maintenancc or Records. All financial records and contracts ;lssociated with the
operation of thc Stations shall be maintained hy Agent in accord with acccpted business
practices. Liccnsce shall have the right to inspect all rccords ;lssociated with the
operation of the Stations and to make copies of all such records, following which, all
original copies of records shall be promptly returned to Agent.

XIIL Costs Of Operations. Agent shall be responsihle for all costs associated with the
operation of thc Stations, inclUding but not limited to utilitics, tclephone charges, site
rent, provision of radio equipmcnt and Icg<ll Ices.

Xl V. Term Of Agrecment. This Agreement sha \I become effect ivc upon execut ion by the
parties and shall continue for a period equ<llto tell (10) years I"roll1 thc dale of exccL/tion.
This Agrcemcnt will renew automatically ror rive (5) consecutive ten (10) year periods
unless Agent gives Licensee written notice that it elects not [0 rencw this Ag.rcemcnt,
which notice shall he delivered at least ninety (90) days prior tn the cnd of the orig.inal
term or any renewal tenn.
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XVI. Breach. The Parties sl1:111 he entitled 10 seck any and all remedies available at law or
equity to compel the perl"ormance or the other umlt:r the terms and conditions conlained
herein. including without limitation, such il~iunctive relief as may he deemed required
hy a party. In the event that a law suit is hrought hy one party 10 compel the
performance or another or to sl:ek damages ror a party's hreach 01 the terms contained
herein. rhe suhstantially prevailing party in such suit shall he entitled to receive as
additional compensation all reasonahle <lumney's fees ami cosls arising Otlt of the
bringing or Stich suit or the defense of samc. Thc Parties agree. however, that no such
suit shall be hrought wilhollt providing to the hreaching p;t!"ty written notification or any
cl;limcd hreach and a rcasonahle timc (0 cure ;IIlY hreach. wllich shall hc at least (hirty
(0) days rrom receipt or stich written l1otirication.

XVII. Duty To Third Parties. Tlte Parries ;lgree that (hey shall nol hind each other to any
contract wilh third parties which might create liahility ill tile other p"rty ror damages
arising Ollt or operation or the Stati()n~. including hut not limiled to. damages caused by
harmrul radio intcrference, service olllages and disconlilllration or services from tile
Stations. Agcnt may, in its sole discretion. elect to markclthl: Slations' services l() third
parties ill Agent's name.

A. Nothing contained herein shall he interpreted to crcatc any partnership
between the Parties and neither rany shall hold itself out to third parties in a
manner which might create any impression in third partics lhat such a partnership
exists. Additionally, neither party shall have any l"iduciary duty to the other.
except as 10 such mailers as arc expressed specifically herein.

XVIII Successors And Assigns. This Agreement shall be binding upon and inure to the benerit
of lhe Parties and their !leir." , successors, assigns and allY person or emity seeking
anything of value arising out or the terms of this agreement or any party's performance
hereunder. Licensee may assign its interests, rights, duties and responsibilities, in whole
or in part, to third parties, following receipt of Agent's written COllsent to such
assignment.

~11ll
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XIX, Notification. For thc purpose of wrillen notification to the Panics, the following
addresses shall be employed and such addresses may he changed or updated hy the
Parties upon writtcn notification:

,., ,.. ) ~.

,I • riAL

UCENSEE

11 t,{ (' L- S<l L, (J /

_1-) 7{} S- ,5Lt(LU ('0 /' s~

NottiJ /I;//> ('c1 9I; y...J

AGENT

VClJU(/.5 IJ· I~l y ( Jr.
7 I

f? e.· 11C';<7 (f C/{J
.[4)1 A/l/1I 5 / (1- c;f f C) 1
(f6f f;l f/71- ifr:;tff

Xx, Entire Agreement. This agreement is the entire agreemcnt het ween the P;lI'l ies with
respect to rhe suhject malleI' hereof, making void all previous negotiations and
agreemcnts, and may not he changed cxcept by a written instrumcnt signcd by the parly
against whom enforcemcnt of such change is sought

XXI. Counternarts, ThiS Agrcementmay be executed in counterpart originals, in which case,
the clTect shall he the same as if hoth Parties had executed thc same document.

-=tDENTIAL



XXI!. Choice Of Law. This Agreement shall be interpreted in accordance with and governed
by the Laws of the State of California.

INTENDING TO BE BOUND, lhe Parties have executed this Agrecmcnt onlhe date first
written ahove and hy their execution warrant thaI they possess all neccssary authority to hind
tile person or entity which they claim to reprcsent.

I

/
/

"F>I

JAMES A. KAY, JR .. AGENT

Il~?£d;/%
ItS_c2:ctrJlcCrt

MARC SOBEL. UCENSEE

I ts__~{)-1,=-,_,vI1..JVL__--==-- _
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By their signallues below, .Tames A. Kay . .Tr. and Marc Sobel, hereby create tbis
addendum and amendment to tJle RADIO SYSTEM MANAGMENT AND MARKETI.NG
AGREJ;MENT (hereinafter "tbe Agi'eement") executed by and between the Wll ties 011 tile

7(Jt~ clay of O~CCLIT Ifr, 1994, by including and adding within the first par:lgr:lph
of the Recitals fhe following calling signs: \\TpnT3G03 <loci WPFlT4GOa"d 'IVf'eA ,(lrl

· . ~ '
, .

ADDENDUl\1 AND Al\tffiNDi\/lENT TO
RADIO SYSTEM MANAGEIVlENI' Al'fD

MA.RlCETING AGREEl\1ENT

Upon execulion, this c!OClHlICIll :-lIatl bc dC::~lllcd fully inc011'01-:l(cd into 111(': AgreemenT
[or all purposes contained therein.

INTENDING TO BE BOUND. the Pmiies have executed (his document on the d:He fir~~t

written above and by their execution wamtnt (hat rhey possess all necessary authoIity lo bind
tJle person or entity which t.hey claim. to rcpre:;ent. '

JAMES A. KAY, JR., AGENT

B~tt'«P)/;'!~d
7~~---

Its (Jit'71,-(.-r.

MARC SOBEL, LICENSEE

By~j,,-----/}

Its {J-LvLL/L
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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

RESPONSES TO WIRELESS TELECOMMUNICATIONS BUREAU'S
FIRST SET OF INTERROGATORIES

In the Matter of

JAMES A. KAY, JR.

Licensee of one hundred sixty
four Part 90 licenses in the
Los Angeles, California area

To: Wireless Telecommunications Bureau

)
)
)
)
)
)
)

PR DOCKET NO. 94-147
WT DOCKET NO. 94-147

)

?rr. I .

" .6),.•..

James A. Kay, Jr. (Kay) hereby submits his responses to the Wireless

Telecommunications Bureau's First Set of Interrogatories.

1. Identify by call sign and service all licenses issued by the Federal Communications

Commission to Kay since January 1, 1991, which are not identified in Appendix A of the Order

to Show Cause. Hearing Designation Order. and Notice of Opportunity for Hearing for

Forfeiture, FCC 94-315 (released December 13, 1994).

ANSWER: Kay holds a license for Business Radio Service station WIK375. Kay holds a

license for General Mobile Radio Service station KAE9536. Kay holds a license for Amateur

Radio Service station KA6BGS. From January 1, 1991, to the present, Kay has held licenses

for stations other than those identified in Appendix A of the Order to Show Cause, Hearing

Designation Order. and Notice of Opportunity for Hearing for Forfeiture, FCC 94-315 (released

December 13, 1994). However, as to stations for which Kay no longer holds a license, he does



See, also, Kay's answer to Interrogatory 14 al Hems c), d), e), g~, and r).

14. For each business entity identified in paragraph 3 of the Order to Show Cause,

Hearing Designation Order, and Notice of Opportunity for Hearing for Forfeiture, FCC 94-315

(released December 13, 1994), explain fully the nature and extent of Kay's relationship to the

entity.

ANWER: a) Air Wave Communications: The entity is unknown to Kay. (But see

Kay's answer to Interrogatory 14 at Item

s).)

b) John C. Allen dba Buddy Sales: Kay has no relationship to the entity.

c) Buddy Corp.: Kay is owner of all of the shares of the entity ..

d) Buddy Sales:

e) Buddys Sales:

Buddy Corp, did business under the name Buddy Sales

dnring the period 1984 through June 1990. See Kay's

answer to Interrogatory 14 at Item c) .

......

"Buddys Sales" may be a misspelling of Buddy Sales. See

Item 14 d), above.

13
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s) Marc Sobel dba Airwave Communications: Marc Sobel is an independent

businessman who does

business under the name

Airwave Communications.

Marc Sobel is an independent

contractor to Kay and

perfonns various technical

services for Kay. Kay also

manages stations which are

authorized to Marc Sobel.

t) Southland Communications: See Item 14 g), above.

u) Southland Communications, Inc.: The entity is unknown to Kay.

v) Steve Turelak: "Steve Turelak" may be a misspelled reference to a fonner

employee of Kay. The correct spelling of the name of

Kay's former employee is "Steve Terelak".

w) Triple M Enterprises, Inc.: Kay has no knowleltge of the entity.

x) V&L Enterprises: Kay has no relationship to the entity.

16
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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

JAMES A. KAY, JR.

Licensee of one hundred sixty
four Part 90 licenses in the
Los Angeles, California area

To: The Commission

)
)
)
)
)
)
)

PR DOCKET NO. 94-147
WT DOCKET NO. 94-147

MOTION TO ENLARGE. CHANGE OR DELETE ISSUES

James A. Kay, Jr. (Kay), by his attorneys, pursuant to Section 1.229 of the

Commission's Rules, hereby respectfully requests that the Commission enlarge, change, or

delete certain issues designated in the Order to Show Cause, Hearing Designation Order and

K( Notice of Opportunity for Hearing for Forfeiture (OSC). In support of his position, Kay shows

the following.

On January 31, 1994, W. Riley Hollingsworth, Deputy Chief, Private Radio Bureau,

Licensing Division (Hollingsworth), sent to Kay a letter pursuant to Section 308(b) of the

Communications Act of 1934, as amended, 47 U.S.C. §308(b). The letter requested that Kay

supply certain information. Subsequently, Hollingsworth sent to Kay a series of letters

requesting that same information in support of certain then-pending applications for new or

modified station licenses. 1 Kay responded to each of Hollingsworth's letters with respect to

1 Those applications had been assigned file numbers 415060,415082,415236,415237,
415243,415255,415274,415294,415303,415304,415315,415316,415317,415319,415321,

1


