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April 29, 1997

EX PARTE OR LATE FILED

Kathleen Q. Abernathy

Vice President

Federal Regulatory

AirTouch Communications

1818 N Street. NW

Suite 800

Washington. DC 20036

EX PARTE

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW, Room 222
Washington, DC 20554

RE-CEfV'=D. J 0 •• ~ t~~.

APR 2 9 1997
Fe(.k~'(;.!

Telephone: 202 293-4960

Facsimile: 202 293-4970

Kathleen.Abernathy@ccmail.AirTouch.COM

RE: Federal State Joint Board on Universal Service fCC Docket No. 96-45)

Dear Mr. Caton:

On Tuesday, April 29, 1997, I, on behalf of AirTouch Communications, sent the attached
correspondence to Suzanne Toller, legal advisor to Commissioner Rachelle Chong.
Please associate with the above-referenced proceeding.

Two copies of this notice are being submitted to the Secretary in accordance with Section
1.1206(a)(1) of the Commission's Rules.

Please stamp and return the provided copy to confirm your receipt Please contact me at
202-293-4960 should you have any questions or require additional information
concerning this matter.

Sincere y

Kathleen Q. Abernathy

cc: Suzanne Toller

~(
No. of Copies rec'd:-- _
List A8Ct.'E
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Ms. Suzanne Toller
Legal Advisor to Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Federal Joint Board on Universal Service
CC Docket No. 96-45

Dear Suzanne:

----------

Kathleen Q. Abernathy

Vice President

Federal Regulatory

AirTouch Communications

1818 N Street, N.W.

Suite 800

Washington, DC 20036

Telephone: 202 293-4960

Facsimile: 202 293-4970

Kathleen.Abernathy@ccmail.AirTouch.COM

As I mentioned yesterday, the Kansas Corporation Commission (KCC) issued an Order
establishing and funding the Kansas Universal Service Fund. This decision results in a direct
charge to wireless providers' revenues of 14.1 %. Following the release of this decision, a group
of wireless service providers filed with the U.S. District Court for the District of Kansas seeking
a preliminary injuction preventing the implementation of the KCC Universal Service Order. The
carriers argued that the KCC is preempted from issuing such an Order by Section 332 of the
Communications Act.

The question of the scope of Section 332 was brought up in the Joint Board's recommended
decision in CC Docket 96-45. Nine parties argued in comments that Section 332 preempted state
universal service regulation of CMRS (American Personal Communications; AirTouch
Communications, Inc., Bell Atlantic NYNEX Mobile, Inc., CTIA, CelPage, Inc., Nextel, Paging
Network, Inc., PageMart, Inc., and PCIA) and no parties argued to the contrary. In addition, six
parties argued in reply comments that Section 332 preempted state universal service regulation of
CMRS (Arch Communications Group, AirTouch, CTIA, CelPage, Centennial Cellular, and
Sprint Spectrum). One party, the California Public Utilities Commission, disagreed with this
interpretation.

I am attaching copies of the briefs filed in Kansas for your review and a copy of a Georgia
Statute that addresses how the state of Georgia interprets universal service funding obligations as
applied to CMRS providers. AirTouch appreciates your reviewing this information.

If you have any questions, do not hesitate to contact me.

Kathleen Q. Abernathy
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switched access rates to their corresponding intersta~ levels dJld shall
allow adjustment of oth~r rates. including those of basic local exchang~
~rvices or universal service funds, a.s may be Ilcce8Sary to r~r.ovcr those
revenues lost through \he concurrent reuuction of the inua.\tale 5Wit('.h~d

ac.:cc," ra~~. In 110 event ~hal1 such adjuatmenr.'i ~xr.eed che revenues
a.\.'ioc:iated. with intrastate to interstate UCCCS8 p:Lrity as ofJuly I, 1995. In
addition, if acce.u revenues have dropped below July 1, 1995, levels in
subsequent years, lhe adjustmellt in thoseyear~ will be bdllcd 011 th~

reduced balance, Any intrastate to intentatr. mtched dCCC$8 adjusunenu
resulting in increased local rares that haw been capped under subAecrion
(b) of this Code lJection will be allowed aDd a new cap will be cstabllsherl
punuant to t.his Code section. In the event that the rates for switched
access cannot b~ negotiated in good faith bet.wecIl the parties. the
commis..ion shall determine the reasonable nue5 faT swiu:hed access in
acconJance with the proced~5 provided in paragraph (1) of thia
subsection.

(g) In accordance with rules to be promUlgated by tbe commiaaion, any
electing company shall me tar.if& with the commission for haAic local
exchange services and ocher local exchange services that fltalr. r.h~ t~nns

and conditionl of such service. and the rate. ... established. pursuant to this
Code section. «('.ode 1981, § 46-5-166, enacted by Ga. L. 1995. p. 886. § 2.)

46-5-167. UDiftnal AcccaI F1mcL

(a) 'l1le commiwoD shall create a Univenal Access Fund to Ulure the
provision of reasonably priced access lO buic local exchange servicc.s
throughout Georgia. The fund shall be adminiaLCred by the commiuion
under rules to be promulgated by the commiuion as needed to a.uure that
the fund operates in a competitively neutral manner between cQmpeting
telecommunications providers.

(b) The commiuion shall require all tdecommunications companics
providing telecommunications serviCC3 within Georgia to contribute quar
terly to the LUnd in a proportionate amount to their gross rcvenuea from
sale to end. wen of such telecommunications services as determined by
rWe3 to be promulgated by lhe connnjAiou.

(c) The commiMion may also require any telecommunications company
w conDibuEe to the fund if. after notice and opportUnity for hearing. me
commission determines thlf.t the company is providing private local ex·
change services or radio based local exchange service! in thi.~ lItale that
compere with a telecommunications .ervicc provided in thia .tate for which .
a contribution to the fund is required under this Code acetion. :

(d) Conuibutiona to the fund. shall be determined by the commillion :
hued upon estimates as to me difference in the reuonable actUal COlD of
basic local exd:Lange services throughout Georgia and. the ~UDcaesa.b- '

IMSupp. :
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(a) The jurisc:Uction oC rhe commiMiou under lhls anide shall be
conSU'ued to include the authority neceuary to implement aDd. adminbter
the express provisions of this article through rule-making proceedings and
orders in specifi.c callCS.

(b) The commission'. jurisdiction shall include the authority to:

(1) ~pt reuonable rules governing certllieation of loc:al exchange
compames;

(2) Grant, modify. impoac condiUons upon. or n:voke a cenificare;

(5) Establish and administer the UDivenal AccaI Fund iadudiDg
m~cationsto the Juaximum allowable charge for buic local excIJaDF
serva~e;

lished by law or regulatioDs of the commission as roO the maximum amounts
that may be charged for such services.

(e) Moneys in the fund shall be distributed quarterly to all proYiden of
basic local exchange services upon application and demonstration that the
rcaaonable cosu as dewmined by the commission to provide basic local
exchange services exceed me maximum fixed price permitted for such
basic local eXchange services. The commiuion may take into account the
posaibility that it competing Joeal exchange company is providing or could
provid~ lower cost basic local exchange services. Competitive providers
shall be entitled to obain a similar subaidy from the fund to the e.xr.ent that

!; they provide buic local exchange services; provided. howewr. that such!: ~ubsidy shall not exceed 90 percent of the per line amount provided the
incumbent local exchange company for existing basic local achange

" service or 100 percent ofnew huic local exchange sen1ce.

(f) The commission ihall require any local exchange company seeking
reimbursement from the fund to file the information reasonably necessary

, to determine the actual and reasonabJe COIlS of providing balic local
;, exchange services.

(g) The commiuion shall have the aut.hority to make adjulJ:rnents to me
contribution or dimibution levels based on yearly reconciliations and to
order further contributions or datributiuns as needed between companiea
to equalize reasonably the burdens of providing basic loed exchange

'. :service throughout Georgia.

(h) A local exciwlge company or other company shall not establish a
~lU'charge on customers' billa to collect from cwtomers' conaibulions
required under this Code aection. (Code 1981, § 4&5-167. enacted by Ga.
L 1995. p. 8H6, S 2.)

46-5-168. Jurisdiction aDd authority of comnrissioD.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

" - .

, .....
r'· I

i '., '. .~ !

MOUNTAIN SOLUTIONS, INC., et al.

Plaintiffs,
v.

THE STATE CORPORATION COMMISSION
OF THE STATE OF KANSAS, et aL

Defendants.

)
)
)
)
)
)
)
)
)

Case No.:

r .,/
LJ,. '

'"" .\

,
i... i.. ~'j Ij ~ - I

PLAINTIFFS' l\-IEMORANDillvl L'J SUPPORT OF
THEIR APPLICATION FOR PRELIMINARY INJUNCTION

The Kansas Corporation Commission (the "Commission") has entered orders requiring

Commercial Mobile Service providers ("CMS providers"), including the Plaintiffs, to contribute

to the Kansas Universal ,Service Fund ("KUSF"). These orders directly contradict federal law.

Section 332(c) of the federal Communications Act of 1934, as amended, (the "Federal

Act"), 47 U.S.C. § 332(c)(3)(A), expressly prohibits the Commission from assessing CMS

providers for payments to the KUSF, unless it finds that Commercial Mobile Service is a

"substitute for land line telephone exchange service for a substantial portion of the

communications within" Kansas. 47 U.S.C. § 332(c)(3)(A) (the "Preemption Clause"). Not

only did the Corporation Commission fail to make such a finding, it made no attempt to find that

CMS is a substitute for land line service as required by (he Preemption Clause.

As CMS providers. Plaintiffs will suffer imminent irreparable hann if the order is

enforced. Hence, Plaintiffs have filed this motion for preliminary injunction, asking this Coun

to enjoin enforcement of the Commission's orders.

90308S4.01



I.

FACTUAL BACKGROUND

This Motion seeks an order enjoining the enforcement of the Corporation Commission's

Orders of December 27, 1996 and February 3, 1997 ("the Corporation Commission's Orders").

In Paragraph 187 of the December 27 Order, the Commission detennined that providers of

Commercial Mobile Services must contribute to the KUSF under Kan. Stat. Ann. § 66-2008(b)

(Supp. 1996). In its February 3 Order, the Commission denied the Petition for Reconsideration

of Mountain Solutions, Sprint Spectrum, CMT Panners, Topeka Cellular and AirTouch.

Plaintiffs are Commercial Mobile Service providers in Kansas. Commercial Mobile

Services are mobile wireless telecommunications services, including digital and cellular

telephone service. The Corporation Commission's Orders affect all of the Plaintiffs by requiring

them to contribute to the KUSF in contravention of federal law.

The following chronological statement of events places the Corporation Commission's

Orders in context. On April 4, 1996, the Commission created the KUSF to administer the

collection and distribution of universal service support payments. The purponed purpose of the

KUSF was to ensure the universal availability of telecommunications service in Kansas.

On July 1,1996. the Kansas Telecommunications Act (the "State Act") became effective.

The State Act directs the Commission to require every telecommunications carrier, including

wireless telecommunications providers (also known as Commercial Mobile Service providers),

to contribute to the KUSF. K.S.A.66-2008(b). Also on July 1, 1996, the Commission decided

to consider guidelines regarding universal service in Docket Nos. 190, 492-U and 94-GIMT-478

GIT, entitled In the Matter of A General Investigation into Competition Within the

Telecommunications Industry in the State of Kansas.

90308S4.01 2



A hearing was held for all issues relating to the KUSF on August 12-15, 1996. No

testimony or evidence was submitted before, during or after the Au5ust 12-15, 1996 hearing to

support a finding that Commercial Mobile Services are a substitute for any portion of land line

telephone exchange services provided within the state of Kansas. Such a finding was necessary

under the Federal Act to support assessment against CMS providers for universal service funds.

Nevertheless, in Paragraphs 111 and 187 of its December 27 Order, the Commission

found that CMS providers must contribute up to 14.1 % of their retail revenue to KUSF

(December 27 Order, " 111, 187). The Commission further found that neither the State Act

nor the Corporation Commission's rulings were in violation of, or inconsistent with the Federal

Act. And the Commission failed to make a finding, as required by the Federal Act, that CMS

providers are a substitute for land line telephone exchange services within the state of Kansas.

Indeed, the Commission failed to even address the issue.

On January 14, 1997, Mountain Solutions, Sprint Spectrum, Mercury Cellular, CMT

Partners, Topeka Cellular and AirTouch filed Petitions for Reconsideration requesting that the

Commission reconsider its findings in Paragraphs 111 and 187. On February 3, 1997, the

Commission entered an order that denied the motions filed by Mountain Solutions, Sprint

Spectrum, CMT Partners, Topeka Cellular and AirTouch. I The Commission erroneously

determined that K.S.A. 66-2208(b)'s requirement that all telecommunications carriers contribute

to the KUSF was in accordance with federal law. (February 3 Order, , 49-50).

Pursuant to the December 27, 1996 Order, on February 14, 1997, the National Exchange

Carrier Association (NECA), the administrator of the KUSF, sent Plaintiffs a KUSF packet.

The Commission refused to consider Mercury Cellular's motion for reconsideration, on
the grounds that Mercury Cellular was not a formal party to the KUSF proceeding.

9030854.01 3



In the packet, NECA directed Plaintiffs to pay a 9% assessment on all intrastate retail revenues

beginniI'~ in March, 1997. On April 15, Plaintiffs must make KUSF payments to NECA based

on March 1997 revenues. Payments are to be made on the 15th day of each following month

based on revenues from the preceding month. In 1998, the assessment will rise to 12.13 % and

in 1999, to 13.68%.

The Corporation Commission's Orders and K.S.A. 66-2208(b), to the extent they require

CMS providers to contribute to KUSF, violate the express preemption clause of 47 U.S.C.

§ 32(c) and the Supremacy Clause of the United States Constitution, art. VI, cI. 2. Accordingly,

the Court should enjoin the Commission from enforcing its December 27 and February 3 Orders

as those Orders apply to CMS providers' contribution to the KUSF.

II.

ANALYSIS

A. STAl\1>ARDS FOR ISSUANCE OF A PRELIMINARY INJUl\'CfION

An applicant for a preliminary injunction bears the burden of establishing that the relief

requested is justified. Resolution Trust Corp. v. Cruce, 972 F.2d 1195, 1198 (lOth Cir. 1992).

The moving party must show that:

(1) the party will suffer irreparable injury unless the injunction issues; (2) the
threatened injury to the moving party outweighs whatever damage the proposed
injunction may cause the opposing party; (3) the injunction, if issued, would not
be adverse to the public interest; and (4) there is a substantial likelihood of
success on the merits.

Id. at 1198; SAC and Fox Nation ofMissouri v. LaFaver, 905 F.Supp. 904, 907 (D.Kan. 1995).

If the movant successfully establishes the first three elements, courts will apply a more lenient

standard for the last element. LaFaver, 905 F.Supp. at 907. The movant must show only that

9030854.01 4


