EX FARTE OR LATE FILED

‘ o Kathieen Q. Abernathy
Vice President

™ ‘ Federal Regulatory
AIRTOUCH o
Communications i AirTouch Communications
1818 N Street, N-W,
Suite 800
April 29, 1997 Washington, DC 20036
EX PARTE REG E g\%f{”{ g’) Telephone: 202 293-4960

Facsimile: 202 293-4970
Kathleen.Abernathy@ccmail. AirTouch.COM

Mr. William F. Caton APR 2 9 1997

Acting Secretary g , ‘_
o . Federal oo v oo e nassion

Federal Communications Commission Bitiee of Sxir i

1919 M Street, NW, Room 222
Washington, DC 20554

RE: Federal State Joint Board on Universal Service (CC Docket No. 96-45)

Dear Mr. Caton:

On Tuesday, April 29, 1997, 1, on behalf of AirTouch Communications, sent the attached
correspondence to Suzanne Toller, legal advisor to Commissioner Rachelle Chong.
Please associate with the above-referenced proceeding.

Two copies of this notice are being submitted to the Secretary in accordance with Section
1.1206(a)(1) of the Commission's Rules.

Please stamp and return the provided copy to confirm your receipt. Please contact me at

202-293-4960 should you have any questions or require additional information
concerning this matter.

Sincere;yg

Kathleen Q. Abernathy

cc: Suzanne Toller
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Communications

Kathleen Q. Abernathy
Vice President
Federal Regulatory

AirTouch Communications

1818 N Street, NW,
Suite 800
4/29/97
9 9 Washington, DC 20036
Ms, Suzanne Toller Telephone: 202 293-4960

Legal Advisor to Commissioner Rachelle Chong Facsimile: 202 293-4970

Federal Communications Commission Kathleen. Abernathy@ccmail. AirTouch.COM

1919 M Street, N.W.
Washington, D.C. 20554

Re: Federal Joint Board on Universal Service
CC Docket No. 96-45

Dear Suzanne:

As I mentioned yesterday, the Kansas Corporation Commission (KCC) issued an Order
establishing and funding the Kansas Universal Service Fund. This decision results in a direct
charge to wireless providers’ revenues of 14.1%. Following the release of this decision, a group
of wireless service providers filed with the U.S. District Court for the District of Kansas seeking
a preliminary injuction preventing the implementation of the KCC Universal Service Order. The

carriers argued that the KCC is preempted from issuing such an Order by Section 332 of the
Communications Act.

The question of the scope of Section 332 was brought up in the Joint Board’s recommended
decision in CC Docket 96-45. Nine parties argued in comments that Section 332 preempted state
universal service regulation of CMRS (American Personal Communications; AirTouch
Communications, Inc., Bell Atlantic NYNEX Mobile, Inc., CTIA, CelPage, Inc., Nextel, Paging
Network, Inc., PageMart, Inc., and PCIA) and no parties argued to the contrary. In addition, six
parties argued in reply comments that Section 332 preempted state universal service regulation of
CMRS (Arch Communications Group, AirTouch, CTIA, CelPage, Centennial Cellular, and

Sprint Spectrum). One party, the California Public Utilities Commission, disagreed with this
interpretation.

I am attaching copies of the briefs filed in Kansas for your review and a copy of a Georgia
Statute that addresses how the state of Georgia interprets universal service funding obligations as
applied to CMRS providers. AirTouch appreciates your reviewing this information.

If you have any questions, do not hesitate to contact me.

Sincerely,

Kathleen Q. Abernathy
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METRO MOBILE CTS OF FAIRFIRLD : HUPERIOR COURT

SURICIAL DISTRICT OF
HARTYORD-NEW BRYTATY

! oF HARTRORD, THC., METRO WOBILE

' CTS OFP MEW NAVEN, DNC., METRO

MOBILS CTS OF NEW LONDCN, INC.

AND METRO MOBTLE CTS OF WINDEAX,

™e.

|

~ ¢ JUDICIAL DISTRICT OF

v. . TARTFORD-NEW BRITAIN
AT EARTPORD

CONMRCTICST DEPARTMENT OF PUBLIC : DECEMARR 9, 199§

MEMORANDTM OP DRCISTON

The two captioned mattars ats appenls from desigions of
the Departmsat of Utiuty Control (“DPUC"). Bedcause they h.tn
| consalidated for azgument and decisiamn, ana :ﬁ:g deciXion--
applies to both. 33 i
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-Bach of the six plaintiff-sppellanta (ons 6f whem was
joined as a plaintiff-appellant after the filing af thase
appeals) {s a cellular mocbile telescammications provider

("cellulur provider®) which is licenged to provide cellulax i
, - !
nou%.-ondmo.nu by ths Federal Commmnications Commission .

(*rcc*) (the plaintiff-sppellants sre hareinafrar referred ta,
collectively, ss "Matre Maobile®). DPursuant to the Omnibug
Budget Reesaailistich Act of 1353, Pub. L. 103 .

Stae. 33¢ (1933) (the "Budget Act®), Cengress has preempted
the DPUC £roxm axsrcising licensing or racse-making auntharity

ralative to the praovisien of callular telephensg u..ﬂl.nou by !
cellular providers. Ths DPUC has not challenged ths authority '

of Cengress, under the supremacy clause of the United Statss
Constitution (Article VI], to presmpt thosa aspacts of state
zegulation of callular telephons servics.

T 1994, ths Genaral Assembly adoptad P.A. 3¢-83 which.
in its amendments o £16-247e,

1) Parmits the DPUC, if neceaasary, tc "establisbh
a usiversal service progran, funded by all
3

state o an eguitable basis. a8 determined by

the dapartmsat, to ansure the universal avail-
abilicy of affardable, high quality basic
talecommunication servicas ta all residents

and businssses thzoughout tha state regardlaas

af location® (ths "Miverssl Serviae Prograa”): and.




tolacemmunications services that supports

vﬂnnﬁohuw»nﬂnbnﬂ.g-ﬂﬁ socisty of .

- che state® (the E_. sline Progzan®).
Pugguant t6 the w nwbnnﬁﬂgomno t by P.A. 94-83 to

establish a Universal Sesvice Program, the DPUC, by its March

. 31, 1995 decigion in its Docket No. 94-07-08 (the *Universsl

Decisicn®), detazmined that cellalar providess will be
ui«&ggug«h,inﬁlgo& s Univexrsal
Servies Program. Also pursuant to the authority granted to it

. in P.A. 94-83, the DPUC, by its May 3. 1984 deciaion iz its

Dockst Ho. 34-07-09 (the *Lifelina Dacigiont), determined that
asllular providars will be reguired to make pesymmmts toward

the funding of a Lifsling Srogzam. It ia frem those decisions

i} thak Rnnndgwhlilh

MUQ# !gig nﬂlgonwrlgl
Act, which provides, in relevant pasrt:

[X]o Btate or locsl govermment -Eg
axy aushority to rsgulats ths eatrxy of
or ths ratas %Enﬂﬂgg
mabiles service or sny. private mebil
sezvica, axaspt that tiais paragraph

t a 8

providars of commarcial mebils sarvises
(vhase such services ars a subatituts for

47 U.8.C. $332(e) (3} (A) {the "Praemption Clause®).

i
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Subgequant to the taking ©f thease appeals. Congrass
| adopted, sad the Frasident signad, the Teleccmmmmicaticas Aer
| of 1986, Pub.L. 104-10¢, 110 Stat. 56 (the 1996 Act"). whick
provides, in relevant part:
Every .novgng carrier that
"provides intrastats telecoammnications
services zhall aesatributs, on az equi-
- table and nandiscriminatery basis, in a
nanner dstarmingd by tha Stste to the
pesexvation and advencessnt of univergzl
sexvicg in that Stata.
| 31896 2as, $354(f) (to bhe cndified at 47 TV.8.C. $354([2)).
- The 1996 Act goes an to provide: A Stats mey adopt
~ regulations sot iaconsisteat with the (Fadezal Communications)
m_ Coopission’a zules to pregezva and advance universal sezvice
.« %1996 uun. $354(€). Ths FCC haa unt yet adopted such
rules, and thezrsfors Comnacticut has not yet adopted any sush
regulations. _
It i found that Xatro Hehile is aggriawved by asach of ths

__ appealed decisicns because of the financial izpact each would

 have om it. if implemented, and it iz hald chat Metro Mobile
m bas standing to maintain thgge appexls.
| zssuss razswwme -
| Thase appeals present the following issues
.Bgnvoammdvnnmujnngnuanmnnl
assessing Mstrs Mebila for Universal Sérvica and Lifelinas
i Prograns?

a) Are tho autbhoxities grantad ¢o tho DPUC hy P.A. 54-
83 to asacss tsliscoammications cospanies for Universal

i 4
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Service and Lifalins nomauﬂ.pn ‘equitable basis®
Guon-nvnnnonwuﬂwpﬂpaduugn%énwﬁwl e Article

Second (aseparation of powers provigion) of The Conmecticur
Constitution?

3) Are tha zssessing anthorities granted to the DIUC by

P.A. 9¢-83 imoimstitutiomally vague in violation of due :

process requivements? wnd,

{
4} ‘hat effact, if any, does ths 1956 Act have on tha :

dacisions agpealed from?

Euznglao-nrlnnuugnhunihn
from licsnsing, sad fram regulating tha zates of, cellular

psoviders. Howeveaerx, «ggggnggoﬂ .
.o&uﬂﬁgnﬁggggluﬂng :
Programs have besn sxesptad nﬂuniﬁbluﬂnrl following :

portian aof the Preemption Claugs: *. . . exsept that this
paragzeph shall not prohibit ggnﬁ'ﬂtﬂbﬁﬁhﬂnﬂ. other

! terma and canditicns of ccumercial mobile garvicas.

Thng the preamptins igsus turns cn whethar Assessments on
h callular prowvidera for Universal Ssrvics and Lifsline Progesas
are “othar forms and conditions of commercial mobile

i| sezvices.®

Hnion»nnnungnnruwg.-linunnc

! vwother tscms and conditiong? of servics. the DFUC cites the
legislativa history of ths Sudget Ace, ia particulsr the House )
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Report, which states:

It 48 the intent of the Committes that
the states still would B8 able to
regulate the terms and cemditions of -
thess seTVices. By “"teras and

conditianga,® the Committee -intands to
includs such mattars aa customer billing
informaticns and practices and dilliang

disputes and other cafsumer protastion
satters; facilities siting issues (o.c..
sonink); trunstfers of

capacity available on a wholesals basis
a2z other euch matters as £all within a

atate’s lidwful anthority. This list ia
intended to be illustrative amly and not

mmpnmmutmmy
undecssteed o Zall under Ttarms
conditicna.”

2. Rep. No. 103-111, 1034 Cong., lst Sess. at 261, reprinted
in 1993 U.S. Coda.Cong. & AM=min, News at 588.

undar the rules of statutory construstion, legislative
history msy be raviewed to resclva an sabiguity in a statuts,
dut it zay not be relied ocn to creats au ambiguity whick is
net appavent on tha facs of = statuta. Thersfors, tha
question is whether the Dresmption Clause is faeially
anhiguous as to the autiarity cf the gtates to asaass cellular
providers for progTERE Such A3 the Univarsal Rexvice and
Lifeline Programs.

While the DFUC claims an ambiguity exigts in that portion
of the Freemption Clange which statess

conditions of commereial mobils services

the court fiands ths followiang PoTuian Of the szme sub-
8
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nﬂ«»ﬂhtﬂgg nhn&nuni«.onn»no
Rants ‘izposed by a atate commisation oa
all vno&.&-ﬂ on telecommmications
services nacesssry ts smsure the univers-
Eé-&»ﬁnﬁoﬁggaug

ssTvicse affozdables Tatas.

™he rules of statytory censtruction Tequire that na
lsuguage in a statute be read to he rwdinndant. Zecause ths
former excerpt Zzox the Presmption Clauss grants to nro states
ths sutharity to zegulitea "otlisr texms and conditions® of
cullular service, the litter axcerpt, whirh exprassly exampts
from prassption soy asssssmsuts for universal and affesdable
servics whiars cellular gervice is a significant substieues Sor
land line sesvics, would bs redundant 1f suck -h-...liﬂnu vare
among “othar teems and canditions® of callular service zud
thersdy already sxampt. _

By axpressly sxempting from preemption those asgeszmants
which sre made ou celliular providers in a state in which

cellular sexvige wulnnv-nu.nn.nlnonwnnhv&u. sexvica,

Congress 1left no ambiguity thae cellular providars in statss
in which callular is 30t a substituts for land line secvice
£al] under ths unmbralla of fadersl preesption. Accordingly,
it 38 held that tha Budget Ace presempts ths DPUC from
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amsesaing Matzo Mabile for paymenty to the Mtivearsal Sesvice
 and Lifalige Pregrans. '

Article Second cf tha Gennsita.:ian of Counactigut, as
ansuded by u.-uc_:.- of its m provides:

-

The powess of governmeat shall h- dividad
into three distinst departaents, and aaah
of tham confidad ©2 a ssparate
nagiatracy, to wit, these which axe
legislative, to cua; thase which are
; smocutive, ta motisr; and thoan which
i 1 ve auny ta
regulatory actharity to thas exgcutive
departasst; exsespt that any
adainistrative zegulation of any agency.
of the mhycg: departaent omy bhe
gensral asasmbly or a :
comaittes theresat iz such zannaer as shall '
by law ba prescrided. -
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The lesding Comsctisut case in which a dalegation of ‘
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authority by ths legislature to ths =xecutive braach was -
| veided for lack of aufficient standards is SZage v. Stoddavd, |
! 126 Conn. 633 (1980). IB Stoddaxd., the court found that the ;
! challenged atatuta did nat contain sufficiextly dafinite ‘
atandards for tha exaxcime of the delegated aunthoxity, with
the wesult thar the cxecutive bransh was exercising an
ewsentinlly legislativa functionr in viclation of Aretcle
Becand. O@ddara dealt with s statuta which authbarized the
stata‘’g ailk adninistratar "to egtablish, fxom tima to time,
| & sinimem price for the different milk arsas of the state for

| ensh class and gxmds of atlk or milk produsss . . .* The
8
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gststute in issus contsined oply the fellowing staudard tao
guids the oaxercizs of the dslegated autharity; “Tn
agtablishing minism prices for milk undesr the provisions ef
[the statute in issusl, the milk adiinistrator shall take imto

consideration tka type of container used and othar cost .

fsctors which should influance tha determizaticn of such

prices.® The court said that, in ozdar to comply with tha .

]
provisiona of Artiala Second. a statute whiah delegatea .
authority muat establish "prizary standards® £for ths exercise :
of that ausherity. Finding no such standarda in tha milk |

PTice act, tha Court held it unconstitutional. ,

oﬁgggugong..ag _
lagialative dalewations to the sxacutive drsuch., of which the

following ara axamples:

Bisz v, Liguar contzol Cosmission. 133

Conm. BBE (1947}, in whiach the coaurt fomd
sufficisntly - a.nrﬂ_.no thy seandards (o = nlnﬂ
.lnnrnnnronn.nnro sﬂonnnnnubwgwoﬁ
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150 Comm. 333 (1963), in whioch court 2fonnd
‘su§Eiciently definite, gor mt!.tu:iaal. pungu-.
the gtandards governing tha making of mortgags
;::nacby a c::tutn of ths exseutive branck to
vate sse borrowers., wihfeh the gourt
pazaphrased as Zollows: : :

The conmission . . . has . . . o decida
:h::h;,ame (1) is one made and
hpld an appraved nartgages. )
ragponsible and abla to service the
acTtgage nroperly: (3} iavelves a

tiom not in excass of
n 080,000 for any one proisct sud nat

pxojoet: {3) bas sumtt:r within ekrsas-
qu:uz- of the remaining useful life of
, but 2at mara chan Swenty-
uvo yesara: (4) containg cosplets
! amortization pro- visions requiwing
periodic payments withia tha ability of
ths zortgager to pay; and (5) comtains
essential provisiona a3 o m.ggy
insursnse. zwpairs, caxes, defaulc
sixilar matters.

Id., 344; and,

Sy —t s v ———

-—apmew o me.

veia

——

) Univaxaity of Conneqcticut Chapter. AMIOP v,
Gavernox, 200 Conn. 386 (1986), in which tha court

upbald a statuts authariging ths governor to raduse
budgetary allotmants, in tha court’s words:

X if (1) due to a chasgm in circumstanaes l

. AW % gt GU— - &

fiscal year will be Lasufficient to
pay all appropriations inm fnll . . .
4., 358.

The Connecticut case which. oo its facts, is aclosest to
thess appesls is Eallems v, Brown, 163 Comn. 478 (1973},
which congernad A ftAfuts creating & tax om dividend income
and autharizing ths taz cesmissicner to adopt ragulaticms £u.

10




tha cperation and saforcemsnt of that tax. Tha suthority of

tke acmmisaicner to adopt regulaticns wes challanged en
Article Second grounds, snd the court noted chat:

The power granted to an adminisgtrative board ar
mnwnhwv' EHMMQ but is not limitad to, the
tabliabment Eﬂé!ﬂ nggg
of sduigiatcative appeals. nﬁ.h&nhh.nﬂ of £fasts

ﬁu«geggongggnos
tax may be izposed.

Id., ouuo

thnru.glna.nognggao
legialative and adzigistrative mﬂu.nﬂ.on.h undar the gtatuts at
{ssue, as follows:

The deRezul ASSEIDlY spedifically lgvied the

tax, Eagvn%ﬂuggnuog
subjsct sgg:égnﬂtvsnunlroauo
required ©to pey. 12-505, 12-506. It then

ll.nvau.uln the tax E te (1) pTsscriba

design forms fer rsturms, (3) to requira the
nﬁu-»oaonno!.onom fadezul incame tax rsturms
and gupportiug recovds, (4) to extend time
limitations, axd (5) to prammlgats ragulations fox
'nnnnﬂoﬂnomnr-ﬂn«nuhao.ﬁ.onnusonﬁl
presceided tax.

In holding tha above-dsscrided statutory standavds
sufficiently dafinite, ths Eallamsg csuxt ovui that:

while Rallems soucernad a tax statuts, the analiywis
i .




i

employed by the Kellemg court is the same as 'that which _
}

appears in the other decisiens cited sbove. Accordingly. the i

couxt coneludes that Xgllgzg is anather in the ling of wall-

i established Article Second delegation cases, and that Kellegs :

ll is mot a separata genrs ot tax case which daals. incidentally,
{
with delegation issues. Thavaforw, it is not nacessary for i

the court to decide whather, in a tacknicul sense. ggsanamenca
€or the Univarasl Service and Lifeline Pregrams would

t
constituta taxas in order to dgtermins whether the Zallgma :

analysis spplies to thase appsals.
The S_.nl that it does not matter, for Article Second

PUTPOEes, Wiathar peymants nade pursuant to P.A. 94-83 are .

danouninated taxes OT assesguents is confiraed by en snalyais

of the elemsata of those types of imposition. Each invelvas !

a taking by government of monay fxom 3 pasty in ordar to fund

: gﬁﬂﬂ‘%ﬂﬂd‘hﬂ.ﬁéu%c (8inca tha
constitutieuality of the disbursemest by the DPUC, cucside of
i1 the legialative appropriation process. of manies raized by ita
. agcessments has not besn raiged (n thsae appaals, and since a

detsrmination of the constituticnality of thoge disbursaments
iE NOt NeCaSSATY to & decisziem in thwss appeals, that issus is
zot addressed hara.] In s coustituticnal sanse, it JAREs uo
difference whether tha astbarity for such a taking ia

charsctecized a8 & tax, AR assaasment ar ctherwise, beaausse K

the consaqueuce i5 the same) & lightexr purse. Ona bas m right

to know that such a fiscal invesion is zuthoerised by &
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constitutionally sufficient  legisglative directive,
Accordingly, the standards lsid ocut in Eallaew epply to tha
d.lquuaa pTovisions of P.A. 94-83.

Tha authoriry for the DPUC, uwuder F.A. 94-83, to

ostablish and fund the Universal Service Program i1s s
follows: :

-

Tas [DFUC] may. if necessary, eatablish a
univarsal sarvica pIogrss. funded by all tele-
coammunications companies or ussrs io tha state om
an equitable basis. as determined by tka [DIUK)

.1“2‘7.&)' 3-5-8. -
Tha =authority for the DFUC, under P.A. 924+83. to
establisgh and fund tha Lifeline Progtam im as followss
« « The [BFUC] shall . , . acubulhalitou:u

wn!undd all telecommunications companies
o an .qunaub!m.. as determined by ths [DPUC]

B16-247a(a), C.G.9.

Mur:wimm“.mm:hvh-mmm
*on an squitable basis, as detaxmined by tha m}.; as used
in the legisiative dalogaticn of authority to thes DPUC to fimd
ths Umiversal Servica and ths Lifelina Progzams, “sets cut
with specitinicy the rata of tha (azsassmasut]. tha inatanges
sheze it ig to be ixposed and thoss wko will ba liabla o pay
it . ., .=, as raguired by Fallems. Id., 501.

The dacermination of what is “squitable® is subisctive,

and therafore GRS PArson My find equitabla what anather £inds

digcinctly insguitable. Bacause "equitabhla® is subject ta

3

gy Cems s ¢ WA miemgne: aomse . . —

14718




m Eﬂuﬂnonvnnnun»ng.wn»nnrbbuau.wunpgtuhnwu
| aquitable, which "sets cut with apacificity the rate of tha
,

_ [ausessmant] ,® which datarmines *the ingtances whaere it (s to

_ be impoged® and which detarminss "those who will be liabla ta
_m pay it.® 3Becausa, zoconding to Xellaeng, those detammingtions
| caa only be made by the legislaturs, the grast of fuading
M“E«nﬂbﬂwaﬁon&bgﬂ»ﬂm ...... 3 doss not pass Xellgms
i mustsr. FMurthar, the single word "equitable*’ dees zot meet
_m tha criteris for primmry standards daveloped by Stoddsed. Bis
" ! and pomg. Accordingly, the fomding mechanims established by
, P.A. 94-83 violata Article Secomd.

: The grant of guthority ts the DPUC, in P.A. 94-43, to
| establish the Thiverssl Service Progzram *if necessary® raisas
_._ a similar Article Second ilssue. BRowavex., that issus has not
. been raised by tke pasties, and its detarminmation is not
_m necessary to a dacision iz thape appeals. Accoxdingly, that
“ issus is not addressed hese. )

In State Mamt, ASSn. of Conmactimut. Tac. v, Q’NWesll. 204
; Comm. 746 (1987), statutes was challenged on dua procsas

vegusness grounds. The Court uphald the challenged atatuta
and noted:

Courts hava derivad the void for vagususss doctrines
frem thes constitutional guarzntse of due process.
Civil statutss miat he dsfinite in their meaning
and applicatiem, Dbut my survive a wvegusness
ahalleage by a lesnar degres of speatifigity tham in
eriminal statutes. Dus procass af law regduizes
that ssasutes must be suificiently detinits and

: T . 1e
|
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precise umx-upmuhuvhnem

pezuitted azd vlu: is prohibited. An i.un:.t::

::;t:nt'.d‘h:m.r !::1 suefiaigntly definite ig
pzovi reascnably distinet boundae b -

fair adminigtration. ies for ita

Id., 757-58. (Citations and Quotatisn zmarks omittaed.)

Iz Rottone v, Neftnart., 203 Comm. 6§82 (1989), the coure,
after citing Hexte MAPACENGnt ASAR.. Tefined the due process
standagd to be applied to veid for vaguanass challenges. as
£ollows: ' '

ety el i s S s

Wé,ww to know what ig pesmitted or
Id., 667. [Gitaticns and qnatatina aarks cmicted.)

Yoid for vasuaness challenges on dus process groumds arce
zaised uost Sfrequently against oriminal statutes, and
thernfors the tsst of wvhathar a statuts allows ene £o diseern
wihat. is pezmitted or p:ehibtud igs franed for analysis of a
erimingl statuts. m the consept u-duphsiag the
standard, that is, whather a atatute is drvattad with the
clarity or specificity needed to allow one umam: ie
applies, cat be appiied as readily o challenges ¢to
leogislative dalegations as it can to legisiative daslarations
of foxdidden bakavier.

Applyiag this dus jeucess test to D.A. 4-83, tha

gquestion is whatRar the language "en an equitable basis, a=

detarmined by ths [DFUCI® affarxds -'mum

igtelligence & reagansble oppoztunity toc know agsinst whom
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can bas laviad, and in what agmounts. Thoma Questicas are
anawerad ia the negative, aud it is held that the fundieag
nachanismy for tha Universal Service zud Lifeline Prograns
cantained in P.A. 94-83 are void for vagusness undar tha due
precass alause on tha Connpcticut Congtitution, Article Firss,
Secticn §, as amended by Azrticle XVII of its Amandmants.

ENSECT QY THE 1286 ACT

As noted above, the 1356 Act provides: *A state may
adopt ragulations not inconsistant with tha [FCC’a] zules to
presesve and advance miversal saxvice." As tha pacties
stipulated at argument, ths FCC has aat yet adopted any sush
Tules, and Conuneatient has not adepted any suck rsgulations.
Accordingly, neither .nr- 1996 Act, nor axnything dome by

. Copnecticut pursuant to i{t. negatas thea 3Budget Act’s

presmpticn of Cannscticut’s ability to azmess ¥etro Mobils for
the Universal Service and Lifaling Progzams.

COMCLUSTON
Tt is hald that:
1) Substantial ri{ghts of Mstro Mcobile have bama
pTejudiced by ths DPUC decigions appealed frum;
2} The DIUC’S declared ianteat to sssass Matro Mabile
for tha Universsl Sexrvice and Lifaline Progrumas viclates
tha Budget Acts and,

is
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3) The fuzding mschanisma for the Universal Service
and Lifeline Pragrams contained in ».A. 94-03, ‘o which
tha decisiond sppesled fvam are based, viclata Areicle
smmu-mmmummumt
Constitutida.

Thess appeals are sussained.

Geozge Levine,

7
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46-5-167 PUBLIC UTILITIES AND TRANSPORTATION 46-5-167

switched access rates 10 their corresponding interstatg levels and shall
allow adjustment of other rates, including those of basic local exchange
services or universal service funds, as may be ncccssary to recover those
revenues lost through the concurrent reduclion of the intrastate switched
access rates. In no event shall such adjustments exceed the revenues
associated with intrastate to interstate access parity as of July 1, 1995. In
addition, if access revenues have dropped below July 1, 1995, levels in
subscquent years, the adjustment in thosc years will be based on the
reduced balance. Any intrastate to interstate switched access adjusumcents
3 resulting in increased local rates that have been capped under subsecrion
1 (b) of this Code section will be allowed and a new cap will be establisherd
pursuant to this Code section. In the event that the rates for switched
access cannot be ncgotiated in good faith between the parties, the
commission shall determine the rcasonable rates for switched access in
accordance with the procedures provided in paragraph (1) of this
subsection.

() In accordancc with rules 1o be promulgated by the commission, any
electing company shall file wriffs with the commission for basic local
exchange services and other local exchange services that stawe the terms
and conditions of such serviccs and the rates as established pursuant to this
Code section. (Code 1981, § 46-5-166, enacted by Ga. L. 1995, p. 886, § 2.)

46-5-167. Universal Acccss Fund.

o

» 2 AT

(a) The commission shall create a Universal Access Fund to assure the
provision of reasonably priced access 1o basic local exchange services
throughout Georgia. The fund shall bc administered by the commission
: under rulcs 1o be promulgated by the commission as nceded to assure that
1 the fund operates in a competitively neutral manner between competing

telecommunications providers. -

(b) The commission shall require all telecommunications companies
providing telecommunications services within Georgia to contribute quar-
terly to the fund in a proportionate amount to their gross rcvenues from
sale to end users of such telccommunications services as determined by
rules o be promuigated by the comunission.

(¢) The commission may also require any telecommunications company
w conrribute 10 the fund if, after notice and opportunity for hearing, the
commission determines thut the company is providing privatc local ex-
change services or radio based local exchange services in this state that
compete with a telecommunications service provided in this state for which .
a contribution to the fund is required under this Code scction. :

(d) Contributions to the fund shall be determined by the commission :
based upon estimates as to the difference in the reasonable actual costs of
basic local exchange services throughout Georgia and the amounts estab- '

46 lm&q:p.
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that may be charged for such services.

(¢) Moneys in the fund shall be distributed quarterly to all providers of
[§ basic local exchange services upon application and demonstration that the
reasonable costs as determined by the commission to provide basic local
exchange services exceed the maximum fixed price permitted for such
basic local cxcbange services. The commission may take into account the
possibility that 2 competing local exchange company is providing or could
provide lower cost basic local exchange services. Competitive providers
shall be entitled to obtain a similar subsidy from the fund to the extent that
¢ they provide basic local exchange services; provided, however, that such
'} subsidy shall not exceed 90 percent of the per line amount provided the
" incumbent local exchangc company for existing basic local exchange
.+ service or 100 percent of new basic local exchange service. -

. (f) The commission shall require any local cxchange company seeking
- reimbursement from the fund to file the information reasonahbly necessary

i to determine the actual and reasonable costs of providing basic local
i1 exchange services.

(g) The commission shall have the authority to make adjustments 1o the
contribution or distribution levels based on yearly reconciliations and to
: order further contributions or distributiuns as nceded between companies

to cqualize reasonably the burdens of providing basic local exchange
. scrvice throughout Georgia.

(h) A local exchange company or other company shail not establish a
surcharge on customers’ bills to collect from customers' conuibudons
required under this Code section. (Code 1981, § 46-5-167, enacted by Ga. i
[. 1995, p. 886, § 2.) %

46-5-168. Jurisdiction and authority of commission.

: 46-5-168 TELEPHONE AND TELFGRAPH SERVICE 46-5-168

| lished by law or regulations ot the commission as to the maximum amounts
i
g
i
B

' (a) The jurisdicion of the commission under this article shall be \
. construed to include the authority necessary to implement and administer &.
the express provisions of this article through rule-making proceedings and

_ orders in specific cascs.
(b) The commission’s jurisdiction shall include the authority to:

(1) Adopt reasonable rules governing certification of local cxchange
companies;

(2) Grant, modify, iinpouse conditions upon, or revokc a certificate;

(8) Establish and administer the Universal Access Fund including
modifications to the rmaximum allowable charge for basic local exchange :
service; "

1996 Supp. 47




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS TN e

MOUNTAIN SOLUTIONS, INC., et al.

,HJ

Plaintiffs, L
Case No.: 375’2116“(”\}

V.

THE STATE CORPORATION COMMISSION
OF THE STATE OF KAANSAS, et al.

M e R

Defendants.

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF
THEIR APPLICATION FOR PRELIMINARY INJUNCTION

The Kansas Corporation Commission (the "Commission”) has entered orders requiring
Commercial Mobile Service providers ("CMS providers"), including the Plaintiffs, to contribute
to the Kansas Universal Service Fund ("KUSF"). These orders directly contradict federal law.

Section 332(c) of the federal Communications Act of 1934, as amended, (the "Federal
Act"), 47 U.S.C. § 332(c)(3)(A), expressly prohibits the Commission from assessing CMS
providers for payments to the KUSF, unless it finds that Commercial Mobile Service is a
"substitute for land line telephone exchange service for a substantial portion of the
communications within" Kansas. 47 U.S.C. § 332(c)(3)(A) (the "Preemption Clause”). Not
only did the Corporation Commission fail to make such a finding, it made no attempt to find that
CMS is a substitute for land line service as required by the Preemption Clause.

As CMS providers, Plaintiffs will suffer imminent irreparable harm if the order is
enforced. Hence, Plaintiffs have filed this motion for preliminary injunction, asking this Court

to enjoin enforcement of the Commission’s orders.

9030854.01



L.
FACTUAL BACKGROUND

This Motion seeks an order enjoining the enforcement of the Corporation Commission’s
Orders of December 27, 1996 and February 3, 1997 ("the Corporation Commission’s Orders").
In Paragraph 187 of the December 27 Order, the Commission determined that providers of
Commercial Mobile Services must contribute to the KUSF under Kan. Stat. Ann. § 66-2008(b)
(Supp. 1996). In its February 3 Order, the Commission denied the Petition for Reconsideration
of Mountain Solutions, Sprint Spectrum, CMT Partners, Topeka Cellular and AirTouch.

Plaintiffs are Commercial Mobile Service providers in Kansas. Commercial Mobile
Services are mobile wireless telecommunications services, including digital and cellular
telephone service. The Corporation Commission’s Orders affect all of the Plaintiffs by requiring
them to contribute to the KUSF in contravention of federal law.

The following chronological statement of events places the Corporation Commission’s
Orders in context. On April 4, 1996, the Commission created the KUSF to administer the
collection and distribution of universal service support payments. The purported purpose of the
KUSF was to ensure the universal availability of telecommunications service in Kansas.

On July 1, 1996. the Kansas Telecommunications Act (the "State Act") became effective.
The State Act directs the Commission to require every telecommunications carrier, including
wireless telecommunications providers (also known as Commercial Mobile Service providers),
to contribute to the KUSF. K.S.A. 66-2008(b). Also on July 1, 1996, the Commission decided
to consider guidelines regarding universal service in Docket Nos. 190, 492-U and 94-GIMT-478-

GIT, entitled In the Matter of A General Investigation into Competition Within the

Telecommunications Industry in the State of Kansas.

9030854 .01 2



A hearing was held for all issues relating to the KUSF on August 12-15, 1996. No
testiniony or evidence was submitted before, during or after the August 12-15, 1996 hearing to
support a finding that Commercial Mobile Services are a substitute for any portion of land line
telephone exchange services provided within the state of Kansas. Such a finding was necessary
under the Federal Act to support assessment against CMS providers for universal service funds.

Nevertheless, in Paragraphs 111 and 187 of its December 27 Order, the Commission
found that CMS providers must contribute up to 14.1% of their retail revenue to KUSF
(December 27 Order, 99 111, 187). The Commission further found that neither the State Act
nor the Corporation Commission’s rulings were in violation of, or inconsistent with the Federal
Act. And the Commission failed to make a finding, as required by the Federal Act, that CMS
providers are a substitute for land line telephone exchange services within the state of Kansas.
Indeed, the Commission failed to even address the issue.

On January 14, 1997, Mountain Solutions, Sprint Spectrum, Mercury Cellular, CMT
Partners, Topeka Cellular and AirTouch filed Petitions for Reconsideration requesting that the
Commission reconsider its findings in Paragraphs 111 and 187. On February 3, 1997, the
Commission entered an order that denied the motions filed by Mountain Solutions, Sprint
Spectrum, CMT Partners, Topeka Cellular and AirTouch.! The Commission erroneously
determined that K.S.A. 66-2208(b)’s requirement that all telecommunications carriers contribute
to the KUSF was in accordance with federal law. (February 3 Order, { 49-50).

Pursuant to the December 27, 1996 Order, on February 14, 1997, the National Exchange

Carrier Association (NECA), the administrator of the KUSF, sent Plaintiffs a KUSF packet.

! The Commission refused to consider Mercury Cellular’s motion for reconsideration, on

the grounds that Mercury Cellular was not a formal party to the KUSF proceeding.
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In the packet, NECA directed Plaintiffs to pay a 9% assessment on all intrastate retail revenues
beginnirg in March, 1997. On April 15, Plaintiffs must make KUSF payments to NECA based
on March 1997 revenues. Payments are to be made on the 15th day of each following month
based on revenues from the preceding month. In 1998, the assessment will rise to 12.13% and
in 1999, to 13.68%.

The Corporation Commission’s Orders and K.S.A. 66-2208(b), to the extent they require
CMS providers to contribute to KUSF, violate the express preemption clause of 47 U.S.C.
§ 32(c) and the Supremacy Clause of the United States Constitution, art. VI, cl. 2. Accordingly,
the Court should enjoin the Commission from enforcing its December 27 and February 3 Orders

as those Orders apply to CMS providers’ contribution to the KUSF.

II.
ANALYSIS
A. STANDARDS FOR ISSUANCE OF A PRELIMINARY INJUNCTION
An applicant for a preliminary injunction bears the burden of establishing that the relief
requested is justified. Resolution Trust Corp. v. Cruce, 972 F.2d 1195, 1198 (10th Cir. 1992).

The moving party must show that:

(1) the party will suffer irreparable injury unless the injunction issues; (2) the
threatened injury to the moving party outweighs whatever damage the proposed
injunction may cause the opposing party; (3) the injunction, if issued, wouid not

be adverse to the public interest; and (4) there is a substantial likelihood of
success on the merits.

Id. at 1198; SAC and Fox Nation of Missouri v. LaFaver, 905 F.Supp. 904, 907 (D.Kan. 1995).
If the movant successfully establishes the first three elements, courts will apply a more lenient

standard for the last element. LaFaver, 905 F.Supp. at 907. The movant must show only that
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