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AirTouch Paging ("AirTouch"), by its attorneys, hereby seeks leave of the
Commission and responds to new arguments presented for the first time in the reply
pleading filed in this proceeding on April 21, 1997, by American Paging, Inc.
("API") entitled Reply to Opposition of AirTouch Paging to Petition of American
Paging, Inc. for Partial Reconsideration (the "API Reply"). The following is
respectfully shown:

I. Background

1. On April 9, 1997, API filed a petition (the "API Petition")

seeking partial reconsideration of the Paging Auction Order? to the extent that it

V" See Petition of American Paging, Inc. for Partial Reconsideration filed April 9,
1997.

¥ Revision of Part 22 and Part 90 of the Commission’s Rules to Facilitate Future
Development of Paging Systems (WT Docket No. 96-18), FCC 97-59, released

February 24, 1997.
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granted AirTouch nationwide exclusivity on 929.4875 MHz. In response, AirTouch
timely filed its opposition pleading (the "AirTouch Opposition")¥ in which it
demonstrated inter alia that:

a. The API Petition suffers from a fatal procedural defect in
that API is raising for the first time on reconsideration issues that it was obligated to

address in the course of the proceeding to preserve its rights;¥

b. API seeks procedural and substantial protections to which it
was not entitled because the regional exclusivity request of API and the nationwide
exclusivity request of AirTouch were not "mutually exclusive" as a matter of law or
practicality;®

c. API’s claims of lack of notice are unfounded given the
manner in which PCIA, the PCP frequency coordinator, disseminates information

concerning exclusivity requests;¥ and

¥ See Opposition of AirTouch Paging to Petition of American Paging, Inc. for
Partial Reconsideration filed April 9, 1997.

¥ The API Reply concedes this point by failing to offer any explanation or
justification for waiting until the conclusion of the proceeding to comment on the
issue of whether carriers like AirTouch who completed construction of nationwide
systems after February 8, 1996 were entitled to exclusivity. Instead, API alleges that
AirTouch violated the ex parte rules by discussing this issue with the Commission.
As demonstrated in AirTouch’s Opposition, API’s claims are unfounded.

3 The API Reply fails to address the dispositive AirTouch showing that previously-
coordinated PCP stations licensed prior to the August 10, 1996 date for
reclassification of such stations as CMRS are not subject to the same Ashbacker-type
procedures as common carrier paging stations licensed under Part 22 of the rules.

¥ The API Reply concedes this point by failing to challenge in any fashion the fact
that PCP exclusivity information was routinely available from PCIA and should have
been secured by API in the exercise of due diligence. Indeed, up until the August 10,
1996 reclassification date for commercial PCP systems, PCIA followed its normal
' (continued...)



d. AirTouch advocated its request for nationwide exclusivity in
an open, above-the-board fashion in compliance with the Commission’s ex parte
rules.”

2. In it’s Reply, API generally reiterates arguments that already were
fully addressed in the AirTouch Opposition.¥ However, in two respects API makes
entirely new arguments. First, API challenges for the first time on reply the finding
in the Paging Auction Order that AirTouch was "conditionally qualified" for
nationwide exclusivity as of February 8, 1996.2 Second, API argues, also for the
first time, that AirTouch lacked a legal basis to continue to construct new transmitters
on 929.4875 MHz after February 8, 1996 and should not, therefore, be allowed to

claim these transmitters in support of its exclusivity request.l API goes so far as

%(...continued)
procedure with respect to requests for exclusivity. Instead, API slept on its rights,
and now attempts to blame its lack of diligence on others -- PCIA, the Commission
and AirTouch.

¥ The API Reply abandons earlier claims that AirTouch proceeded in a surreptitious
fashion. API continues to claim that AirTouch should have served copies of its
929.4875 Mhz exclusivity request on API, but fails to cite any authority for this
proposition, and indeed it cannot.

¥ For example, API continues to contend that the failure of the Commission to list
929.4875 MHz as a nationwide exclusive channel on the May 10 Public Notice (DA
96-748) precluded the Commission from further consideration of the AirTouch
request. The AirTouch Opposition pointed out that the May 10 Public Notice
expressly indicated that it pertained only to channels as to which construction was
completed as of February 8, 1996, which was not the case with 929.4875 MHz.
Nothing in the notice suggested that other channels were not under consideration for
nationwide exclusivity, and in fact five other channels not on the May 10 list
ultimately were granted as exclusive on a nationwide basis.

2 API Reply, pp. 1-4.
o 1d. p. 3.



to suggest that AirTouch has conceded these points by failing to address them in the
Opposition,}¥ when in fact these are new issues raised by API in reply on which
AirTouch was given no fair opportunity to comment.

II. Good Cause Is Shown For Allowing AirTouch
to Respond to API’s New Allegations

3. If the Commission does not summarily dismiss the API Petition based
upon the fatal procedural defects previously identified by AirTouch and left
unrebutted by API, then AirTouch should be allowed to respond to the new arguments
advanced by API for the first time in reply. Section 1.106(h) of the Commission’s
Rules! specifically provides that a reply pleading in a reconsideration proceeding
shall be "limited to matters raised in the opposition,” in order to avoid the untimely
interjection of new issues to which parties to the proceeding are denied a fair
opportunity to respond.

4. As is set forth in detail within, the new claims by API reflect its
continuing misperception of the 929 MHz PCP licensing process, and a complete
misreading of the Notice of Proposed Rulemaking®® (the "Paging Auction NPRM")
that led to the Paging Auction Order. Consequently, allowing AirTouch to respond
will be conducive to the proper dispatch of the Commission’s business and serve the

public interest by fostering the development of a complete record.

W id. p. 4.
2/ 47 C.F.R. § 1.106(h).
B/ 11 FCC Red. 3108 (1996).



5. AirTouch notes that the pleading cycle with reference to other
petitions for reconsideration in this proceeding is still underway’® which means that
the acceptance of this supplemental pleading will not disrupt or delay the proceeding.
Accordingly, the Commission should accept these Reply Comments of AirTouch.

III. AirTouch Was "Conditionally Qualified" for
Nationwide Exclusivity by February 8, 1996

6. API contends that AirTouch was not "conditionally qualified" for
nationwide exclusivity by February 8, 1996, because certain of the applications upon
which AirTouch was relying to meet the transmitter count and dispersion
requirements on 929.4875 MHz were tendered to the Commission by the frequency
coordinator, PCIA, only shortly before this date and had not been granted by the
Commission. This argument reflects a fundamental misunderstanding by API of the
PCP licensing process and is patently wrong as a matter of law.

7. Prior to their reclassification as CMRS, 929 MHz PCP channels
were subject to prior frequency coordination and special pre-grant conditional
licensing procedures that allowed applicants to commence construction and operation
of coordinated facilities when their applications were tendered to the

Commission.’¥ Consequently, the important date for the purpose of determining

¥ Comments on petitions for reconsideration listed in the Commission’s Public
Notice (Mimeo 73646, released April 21, 1997) were filed May 9, 1997. Replies are
due May 19, 1997.

1% See 47 C.F.R. § 90.159. Indeed, in some cases, entire systems were constructed
before all the underlying applications were granted. This construction authority was
grounded, in part, on the fact that public notice was not required prior to grant of the
license.



whether AirTouch had conditionally qualified for exclusivity was the date that PCIA
forwarded the applications to the Commission along with a favorable recommendation
that the nationwide exclusivity criteria were satisfied.t®

8. Significantly, the PCP exclusivity rules explicitly allowed carriers to
count pending applications -- not just authorized stations -- toward their exclusivity
requirement.’? Under these circumstances, it would make no sense for the
Commission to disadvantage AirTouch on its exclusivity request because certain of its
facilities were pending before the Commission as of the date of the Paging Auction
NPRM.

9. The fact that AirTouch was able to construct and operate 929.4875
MHz facilities under the conditional licensing procedure is not merely of academic
interest. The decision to grant nationwide exclusivity status to AirTouch and others
was based in large part on the fact that these carriers proceeded to construct extensive
systems in reliance upon the pre-existing rules and with the reasonable expectation
that their exclusive status would be recognized.® AirTouch undertook its

construction in large measure based upon the conditional licensing procedures that

16/ API repeatedly claims that the AirTouch exclusivity request was "defective" for
failing to demonstrate compliance with the anti-hoarding rule. API Reply, pp. 3-4.

In truth, all of the information necessary to evaluate the AirTouch request was
available to PCIA and the Commission. Notably, API has failed to rebut AirTouch’s
claim in its Opposition that, with 3900 multi-frequency transmitters in operation
nationwide, AirTouch had more than enough transmitters in service to justify all of its
pending exclusivity requests on a single count basis. Apparently API did not realize
that AirTouch had so many facilities in service or it would not have raised this
"hoarding" claim.

LI 47 C.F.R. § 90.495(c).

1¥ Paging Auction Order, § 51.



allow pre-grant operations. Under these circumstances it would be unfair to deprive
AirTouch, and perhaps others,”? of exclusivity rights.

10.  API correctly notes that Section 90.495 of the rules accords
exclusivity rights upon "initial licensing," subject to divestment if a compliant system
is not built by the applicable construction deadline. This language does not deprive
AirTouch of exclusivity rights for many reasons. First, the phrase "initial licensing"
refers to the conditional licensing which occurs under Section 90.159 of the rules
when a fully-coordinated PCP application is filed with the Commission. Second, the
Commission ruled in the Paging Auction Order that AirTouch and others were
"conditionally qualified" for nationwide exclusivity, not that they were "initial[ly]
license[d]" for such exclusivity, as of February 8, 1996. Thus, the language from the
rule supports the Commission’s ultimate conclusion: that a grant of nationwide
exclusivity is appropriate. Third, whether AirTouch’s applications were acted upon
before or after February 8, 1996 does not alter the fact that (i) they were filed with
the Commission prior to February 8, 1996, (ii) AirTouch received conditional
authority, and (iii) they were ultimately granted. Fundamental fairness requires that

carriers be allowed to complete authorized construction and retain exclusivity rights

1 Although the API Petition is directed at AirTouch, the issues raised may implicate
other similarly-situated carriers who were granted exclusivity based upon applications
granted and stations built after February 8. It would violate principles of fundamental
fairness, and would constitute discrimination, for AirTouch to be denied exclusivity
while others in virtually identical situations retain exclusivity.

7



that were duly requested based upon filings made before the Paging Auction
NPRM.Z' The bright line for determining exclusivity rights should be the date upon
which the exclusivity request and associated applications were filed with the
Commission -- a date over which the applicant has some control -- not the date of
FCC action -- over which the applicant has no control.

IV. AirTouch Was Entitled to Build Facilities
Reflected in Applications Filed but

Not Granted Before February 8, 1996

11.  API contends that, under the Paging Auction NPRM, "AirTouch’s
exclusivity request and associated applications for its proposed nationwide system
were frozen until the conclusion of [the] proceeding. "2 API then claims that it
"[does] not know on what basis AirTouch continued to construct new transmitters on
929.4875 MHz while its request was frozen."??

12.  Once again, API has completely misstated the pertinent facts. The
Paging Auction NPRM indicated that the Commission would "suspend action on all
pending exclusivity requests until the conclusion of this rulemaking,"?’ but gave
absolutely no indication that previously-filed applications would be frozen, or that

pre-grant operating rights with respect to those applications were being suspended.

2 Moreover, API had until at least July 31, 1996 in which to file applications to
expand its existing system. Public information indicates that API filed only a hand
full, at most, of applications pertaining to that system. Based upon this information,
it is disingenuous for API to argue that the system was highly valued by API.

Z/ API Reply, p. 3 (emphasis supplied).

2 14,

2/ NPRM, ¢ 148.



Indeed, the Commission continued to process applications in due course that were on
file when the Paging Auction NPRM was adopted, and even accepted new
applications from incumbents to expand service on a previously-licensed frequency
under later-adopted interim application rules.?/

13.  Moreover, the Commission has explicitly recognized that pre-grant
construction rights survived the adoption of the Paging Auction NPRM. As the
August 10, 1996 date approached after which PCP stations would be reclassified as
CMRS, several carriers went to the Commission and requested blanket STAs to
enable them to continue to operate stations placed in service under the Part 90
conditional licensing rules and for which permanent authority had not yet been
granted. The Commission granted these requests for relief.Z' In so doing, it
recognized that carriers like AirTouch were continuing to initiate service pursuant to
conditional authority long after the Paging Auction NPRM was adopted. Under these
circumstances, the suggestion by API that AirTouch was not authorized to construct
the 929.4875 MHz facilities that were reflected in pending applications is

demonstrably incorrect.

2 Revision of Part 22 and Part 90 of the Commission’s Rules to Facilitate Future

Development of Paging Systems, First Report and Order, 11 FCC Rcd. 16570 (1996).

2 Request for Special Temporary Authority to Permit Continued Conditional

Operation of Part 90 Facilities to be Reclassified as CMRS as of August 10, 1996,
Order, 11 FCC Rcd. 9352 (1996), and extended by Order, DA 96-2168, released

December 26, 1996.



Conclusion

14.  In sum, the Commission must reject API’s reconsideration request
and reiterate its finding that AirTouch was entitled to nationwide exclusivity on
929.4875 MHz. The public interest demands that reasonable licensing expectations
not be shattered by abrupt changes in the rules and carriers who construct extensive
nationwide systems in good faith reliance upon existing procedures not be prejudiced.
API has failed to provide any procedural, substantive or public policy reason for this
reasonable result to be changed.

Respectfully submitted,

AirTouch Paging
By: { 2}4 ZZ‘f zzﬂjéz Z “%%é )
Mark A. Stachiw, Esquire Carl W. Northrop '
Vice President, Senior Counsel PAUL, HASTINGS, JANOFSKY &
and Secretary WALKER LLP
AirTouch Paging 1299 Pennsylvania Ave., N.W.
Three Forest Plaza, Suite 800 Tenth Floor
12221 Merit Drive Washington, D.C. 20004-2400
Dallas, TX 75251 (202) 508-9500

Its Attorney

May 19, 1997
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CERTIFICATE OF SERVICE

I, Yvette Omar, a secretary in the law firm of Paul, Hastings, Janofsky &
Walker LLP, hereby certify that a copy of the foregoing Motion for Leave to
Respond and Response to Reply to Opposition, was sent via first class U.S. mail,

postage prepaid, or hand-delivered on this 19th day of May 1997, to the following:

* Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554
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Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

* Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554
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Washington, D.C. 20554
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Federal Communications Commission
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Washington, D.C. 20554
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Federal Communications Commission
Office of Plans and Policy
1919 M Street, N.W., Room 822
Washington, D.C. 20554
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2025 M Street, N.W., Room 5002
Washington, D.C. 20554
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Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

Veronica M. Ahern, Esquire
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One Thomas Circle

Washington, D.C. 20005
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Washington, D.C. 20006
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Jerome K. Blask, Esquire.

Gurman, Blask & Freedman, Chartered
1400 Sixteenth Street, N.W., Suite 500
Washington, D.C. 20006
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Counsel for A+ Communications
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