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TO APPLICATIONS FOR REVIEW

BellSouth Corporation and BellSouth Telecommunications, Inc. ("BellSouth"), through
undersigned counsel and pursuant to § 1.115 of the Commission's Rules, 47 CF.R. § 1.115,
hereby oppose the Applications for Review ("Applications") filed by Excel Telecommunications,
Inc. ("Excel") and Telco Communications Group, Inc. ("Telco") on May 5, 1997 and May 15,
1997. The Excel and Telco applications are substantively identical and were filed by the same
counsel on the same dates. Therefore, BellSouth files this consolidated opposition to all four
Applications.

L Introduction.

The May 5 Applications challenge the Waiver Order released by the Common Carrier

Bureau on April 4, 1997.) In that order, the Bureau waived the Commission's deadline for local

exchange carriers ("LECs") to file federal tariffs for unbundled features and functions that "are

! Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-128, Order, DA 97-679, released April 4,
1997 ("Waiver Order").




payphone-specific, network-based features and functions used in configuring unregulated
payphone operations provided by PSPs or LECs."* The Order provided that:

Any LEC that files federal tariffs for unbundled functionalities, as clarified herein,
within 45 days of the release date of the instant Order will be eligible to collect the
payphone compensation provided in the Payphone Reclassification Proceeding on
April 15, 1997, as long as that LEC has complied with all of the other
requirements set forth in paragraph 131 (and paragraph 132 for the BOCs) of the
Order on Reconsideration.’

The May 15 Applications challenge the Second Waiver Order released by the Common
Carrier Bureau ("Bureau") on April 15, 1997.* The Second Waiver Order permits LEC payphone
operations to begin receiving interim compensation as of April 15, 1997, conditioned on the LECs
filing any necessary intrastate tariffs to meet the requirements of that order no later than May 19,
1997.°

The Applications contend that the Bureau orders violate the Commission's prior payphone
orders which, according to Excel and Telco, conditioned LEC receipt of interim compensation on
compliance with certain Commission requirements for implementing § 276 of the
Telecommunications Act of 1996. As BellSouth demonstrates below, the Commission could not
lawfully condition LEC receipt of interim payphone compensation on the pricing of intrastate
network services, and its attempt to do so was arbitrary and capricious and in excess of the
Commission's jurisdiction. The waivers granted by the Bureau had the effect of correcting the

legal error committed by the Commission. If the Commission were now to reverse the waiver

* Waiver Order, §117.

* Waiver Order, 1 21.

* Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-128, Order, DA 97-805, released April 15,
1997 ("Second Waiver Order").

> Second Waiver Order, 9 19.



orders of the Bureau, and deny LECs the right to receive the payphone compensation mandated

by the statute, the Commission would commit reversible error.

IL The Commission has no statutory authority to condition the receipt of fair
compensation by LEC payphone operations on the pricing of intrastate network
services.

In § 276, Congress spelled out precisely those areas in which the Commission was to
prescribe rules. Indeed, § 276(b)(1) is entitled "Contents of Regulations." There Congress
spelled out five areas in which the Commission was to prescribe regulations: (A) establish a per
call compensation mechanism to ensure that payphone providers "are fairly compensated for each
and every completed intrastate and interstate call using their payphone" with certain exceptions;
(B) "discontinue the intrastate and interstate carrier access charge payphone service elements and
payments in effect on such date of enactment, and all intrastate and interstate payphone subsidies
from basic exchange and exchange access revenues, in favor of a compensation plan as specified
in subparagraph (A); (C) prescribe a set of nonstructural safeguards to enforce the
nondiscrimination and cross-subsidy prohibition imposed on the Bell operating companies
("BOCs") in § 276(a), "which safeguards shall, at a minimum, include the nonstructural
safeguards equal to those adopted in the Computer Inquiry-III" proceeding; (D) to permit the
BOC payphone service providers to have the same right that independent payphone providers
have to negotiate with the location provider over the selection of the prescribed interexchange
carrier from the BOC's payphones (unless the Commission finds that such right is not in the public
interest), and (E) to provide for all payphone service providers to have the right to negotiate with

location providers over the selection of the prescribed interexchange carrier. Section 276(c)



permits the Commission to preempt any state requirements that are inconsistent with its

regulations.

Thus, the Commission was authorized to adopt rules to eliminate the subsidy elements
supporting LEC payphone operations contained in access and other charges for network services,
be they intrastate or interstate in nature. Nothing in § 276, however, confers jurisdiction on the
Commission over intrastate rates and charges except as required to carry out the specific
responsibilities described above. Specifically, the Commission is empowered to ensure a subsidy-
free, non-discriminatory environment for LEC payphone operations and the independent
payphone providers, and to ensure that LECs do not subsidize their payphone operations from
their exchange and exchange access operations. However, if a state commission determines that
both LEC and independent payphone providers should pay a price for local exchange services,
including the payphone lines, that makes a contribution to universal service, nothing in § 276
authorizes the Commission to preempt that judgment. Under such circumstances, § 2(b) of the
Communications Act fences off such state commission decisions from FCC jurisdiction. The
ongoing regulation of intrastate rates for payphone lines is beyond the Commission's jurisdiction.
There was thus no lawful basis for the FCC to dictate ratemaking standards for pricing intrastate
lines and other network services.

III.  The Commission confuses its statutory responsibility to ensure fair compensation to
payphone service providers with a grant of preemptive authority over the pricing of
intrastate network services.

The orders in question seem to confuse the Commission's authority to ensure just
compensation for payphone service providers with jurisdiction to mandate prices for intrastate

network services. While § 276 does not confer on the Commission jurisdiction to prescribe the



pricing applicable to the local exchange services utilized by payphone providers, BellSouth
acknowledges the Commission's jurisdiction to preempt the local coin rate that was previously
subject to state commission regulation. The Commission's authority over the local coin rate is
necessary to ensure that the deregulated payphone operators are "fairly compensated for each and
every completed intrastate and interstate call using their payphone."® Preemption of the local coin
rate is necessary since that rate will be charged by the deregulated payphone operations and must
be adequate if subsidies are to be eliminated and widespread deployment of payphones
encouraged. Thus, § 276(b)(1)(A) confers jurisdiction over the local coin rate charged by
payphone providers. But nothing in § 276 confers FCC jurisdiction over intrastate exchange
services or exchange access services that remain regulated after payphone operations are
segregated and deregulated.

Section 2(b) of the Communications Act fences off from FCC reach intrastate ratemaking
except where there is an express grant of such jurisdiction to the Commission. Since § 276 does
not expressly grant to the Commission jurisdiction over the pricing of intrastate exchange and
exchange access services, except to the extent necessary to eliminate subsidies flowing to LEC
payphone operations, the Commission has no jurisdiction to require the states to apply the federal
"new services test” in pricing intrastate payphone lines and related features and functions.

IV.  Even if the Commission has jurisdiction, the application of the federal '"new services
test" to intrastate services that are not "new" is arbitrary and capricious.

Even if the Commission could lawfully preempt intrastate ratemaking over payphone lines
and related features (which it cannot), the federal "new services test" would not apply by its own

terms, since the basic payphone lines were already tariffed in the states, and therefore did not

®47U.S.C. § 276(b)(1)(A).



constitute a "new" service. The Commission's decision to require the states to apply the federal
"new services test" to existing, intrastate services therefore was arbitrary and capricious.’

The waiver orders treat the federal "new services test" as if that mechanism establishes a
bright-line standard to evaluate tariff filings. However, the federal "new services test" is not really
a test at all: it simply requires carriers to document that the rates charged for new services cover
the direct cost of providing the service and make a reasonable contribution to joint and common
costs. Federal regulators must still evaluate the reasonableness of the level of contribution and
make a value judgment in that regard. Even if the states apply the federal "new services test",
state regulators remain free under the statute to price intrastate services, including payphone lines,
to make a contribution level the state regulators deem appropriate. The only limitation on that
jurisdiction countenanced by § 276 is that the resulting revenues may not be used to subsidize the
deregulated payphone operations. Since the application of the federal "new services test" does
not constrain the judgment of state regulators as to the appropriate level of contribution to be
made by payphone lines and related services, it was arbitrary and capricious for the Commission
to require the evaluation of the charges for intrastate payphone lines using the federal "new
services test".

The Commission justifies its imposition of federal tariffing requirements and the
application of the federal "new services test" to intrastate payphone lines as necessary "to avoid

possible subsidies and discrimination.”® The application of the federal "new services test" to

7 The federal "new services test" is a creature of the Commission's price cap rules. See 47 C.F.R.
§ 61.49(g)(2). Thus, even in the interstate jurisdiction, the "new services test" is not applied to
the rates charged by non-price cap LECs.

8 Waiver Order, 9 15.



intrastate services is not necessary to accomplish that purpose.” The Commission's cost
accounting rules, including the Part 32 and Part 64 rules, are more than sufficient to ensure that
the deregulated payphone operations are not the beneficiaries of any contribution generated from
LECs' regulated network operations, including the regulated payphone access line and associated
features and functions tariffed at the state level.™® Similarly, nothing in § 276 authorizes the
Commission to require tariffing intrastate exchange services or exchange access services in the
federal jurisdiction.

V. The Bureau's Orders have saved the Commission from a serious legal challenge by
the LECs, and should be affirmed.

Despite the lack of Commission jurisdiction to impose intrastate and interstate tariffing
requirements, including the imposition of a federal ratemaking standard on state regulators,
BellSouth has voluntarily filed state and federal tariffs that meet the requirements of the Bureau
orders. BellSouth did so in order to remove any uncertainty regarding the right of its payphone
subsidiary to receive interim compensation as of April 15, 1997. Contrary to the arguments
advanced by Excel and Telco, the right of BeliSouth's payphone subsidiary to receive fair
compensation "on each and every completed intrastate and interstate call" is a creature of statute,
and the Commission cannot deny or delay that right. Having ordered the elimination of the
federal and state subsidy mechanisms that previously were the source of that compensation, the
Commission must allow the LEC payphone operations to receive their statutorily mandated

compensation through the new compensation mechanism as of April 15, 1997, Thus, the

? As discussed above, the federal "new services test" establishes a cost floor (direct cost plus a
reasonable share of joint and common costs) to ensure that the service being offered is not priced
too low. It does not establish a ceiling on the prices for new services.

"% State regulators generally follow the Commission's Part 32 and Part 64 Rules for intrastate
ratemaking purposes.



arguments advanced by Excel and Telco favoring delaying the receipt of interim compensation are
without merit, and any Commission action in that direction would be ultra vires. =

Excel and Telco have been receiving a windfall from BOC payphone operations. While
they have received the revenues from calls placed from BOC payphones, they have had no
obligation to pay compensation for the use of those payphones in the past. While it is clearly in
the financial self-interest of these carriers to try to delay paying for what they have previously
received free, Congress has prohibited the continuation of that inequity.

In light of the segregation and deregulation of the LEC payphone operations, there is no
possibility that those operations can be receiving subsidies after April 15, 1997. The Bureau
correctly waived Commission requirements that would have blocked the receipt of the
compensation required by the statute as of that date. Indeed, had the Bureau not entered the
waivers in question, BellSouth would have had no alternative but to challenge the Commission's

payphone orders, as interpreted by the Bureau, in court. The waivers avoided a legal challenge to

' This is not to suggest that the Commission is powerless to enforce its orders. The Commission
has ample enforcement mechanisms at its disposal under the Communications Act. BellSouth
simply submits that withholding statutorily mandated compensation is not among those
mechanisms.



the Commission's jurisdiction to impose the requirements contained in the payphone orders by the
BOC:s and other LECs. The Commission should deny the Applications for Review of Excel and
Telco.

Respectfully submitted,

BELLSOUTH CORPORATION and

BELLSOUTH TELECOMMUNICATIONS, INC.
By their attorneys:

. Robert Sutherland
Theodore R, Kingsley
1155 Peachtree Street N.E., Suite 1700
Atlanta GA 30309
(404) 249-4839

May 20, 1997



CERTIFICATE OF SERVICE

I hereby certify that | have this 20th day of MAY, 1997, serviced all parties to this
action with the foregoing OPPOSITION OF BELLSOUTH TO APPLICATIONS FOR
REVIEW, filed May 5, 1997 and May 15, 1997, by hand service or by placing a true and
correct copy of the same in the United States Mail, postage prepaid, addressed to the

parties as set forth on the attached service list.
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