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court lRalfr nalblht~· 10 mftt tJtot circum·
~tanas. and It IS broader. perIDllt!:IC dl~flt\fl'

lion of ".n,· subject Ie a co-rr.trshlp In·
terest.

LecI.laUve Statemeau. Section ~25 of
the House ameMment adopts die wbltanee.
contained 1ft boda the House ....nel Senate
amencllHftt but 1ransI.. III 8lIaIuft11tr.Uvt
function to the tNStee ia~ WIth the
pneraI thrust ttl this JecisIa- 10 separ.te
the administtatM and die judic:ial functions
where appropnaw.

Erreetl" 0... 01 1114 Mlenclment..
Set IeCtion 553 ttl Pub.L 96-353. Titl' 111.
Jul, 10. 1984. 91 Stat 392. SIt out •• an
EfFective Date 011984 Amenclment note pre·
cedi.., chapter I of Title 11. Bankruptcy.

SeparabUit)' of Provision.. For $epar.·
bilit)' of prO\;siolU. see the Separ.bility or Pro
visions note precedin, chapter I 0{ Title 11.
BankNptty

BANKRUPTCY CODE

Hittoriul and Itevi.lon SotCt

f 725

Nota 0' CommlUte OD the Judlel."..Sen... RepOrt No. ...... This HClJnft
requires &he cwrt to clelermlDl the appropn.
.... dispolil.ion 01 propert1 ia wNth the esute
and an entit1 other than the ....Ie have an
in&ereIL It would .".,. tor eumpIe. to prop
er\1 IIIbject to • Iitn or proper\J co-owned "
the ..... and another IfttitJ. The court mUit
maU the determinatioD with respect to prop.
ntJ that it IlO& dispoMd ttl under another
tedioa 01 the butnpcq CIlllIe. IUCh as "
abenclonment under section 554. br .. or
cIiItri1Ntion under ... or br aJIowinc foredo-
sun " • IeCUn4 mditar " Iiftiac the stI1
under -'ion 362. TIlt PUIJlOll ttl the teetal
.. to Ii" the court ......... authoril7 to
ensure that conaterll or ita proceecIa it no
tu...... to the proper IICIUell creditor. tNt
consiped or bal1ed pods are returned to &he
consipot or bat10r and 10 on. Cumnt law it
curiousl1 silent on this point. thouIh case law
has pown to ftll the \'Oid. The section il in
lieu of • section tNt would direct • certain
distribution to secured creditors. It I'ves the

§ 728. Distribution of property of the estate

(a) Except IS provided in section 510 of this title. property 0( the lState shall
be distributed-

(1) lirst, in payment or claims of the kind specified in. and ill tbe order
specif"aed in, section 501 or this. tide. proof or "'hith is timely filed under
section 501 of this title or tardily filed before the date on which the tnutH
commences distribution under diis section:

(2) aeconcl. in pqment or an)' allowed unHCUnd claim, other than a
claim of a kind specified in parqraph (U, (3), or (41 of this subsection. proof
of which is-

(A) timel)' filed under section 50Ua' or thif title;

(8) timely filed under stetion 50Ub. or 5011.cI of thif titlt~ or

te, tardily rded under section 501(1' of this title, ,(-

IU the creditor that holds such claim did not ha,'t notict or
actual knowJedat of the taM in time (or timely rdin, 01 • proof or
such claim under section 3011.) ofthis title; and



W Firat. eommumty daimI apinst the d.btor or the debtor',
spouse abaJI be paid from propert)' or the kind tpecifitd ill aectioa
54I(a){2) of thia title. except to the extent that such propertJ ilaoltlJ
liable tor debts orthe debtor.

(8) Second, to the extent that community daims apinst the debtor
art not. paid under subparqraph (A) of this paracnph. such community
cIaima abaJI be paid from propertJ of the kiDd specifltJcl ill IICtion
541(a)(2) of this title that is aoJely liable lor cIebta of the debtor.
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(ii) proof o( IUch claim 'is filed in time to permit payment ofsuch
claim;

(3) third. in payment of any 1110wed unsecured claim prooI of whic:h is
welDy rded under MCtion SOUa) of thil title, other thua • dtim ol the kind
lJ*i('atd in parqrapb (2)(C) of this lubsection;

(4) tourth. in payment or any allowed claim. whlCher lIeU.... or WI»

cunei. for any fine, penalty, or rorteiture. or for mulCiplt. lIemp"". or
punitiw ......... arilm, Won the earlier or· the .... for nIW 01' the
appointment of a trustee. to the extent that auch nn.. fIIIIIt1, forIeiturt. or
damaps an not compensation tor actual pecuniuJ ......... bJ till
holder orsuch claim;

(5) fifth. in payment or interest at the JepJ rate hID tilt dac. ol the
_ or the petition. on any claim paid under par8I1'8JlIa (I). (2). (3), or (4) or
thillUbIec:tion;1Dd

(6) sixth. to the debtor.

(1)>) P&J1IMIlt on daima or a kind apecilied in par.... (1). (2), (3), (4), (5),
(8), (1), or (8) or section 5O'7(a) or this title, or in par•• (2). (3). (4), or (5) of
IUbsection (a) of this section. shall be made pro rata aDlq claims or the kind
specified in each such particular parlll'aph, except that ill a call that baa been
conftrted to this chapter under section 1009,11112, 1208, or 1307 o(thiI title, a
claim allowed under section 503(b) of this title incurred under this chapter after
aueh conversion bas priority 0Ytf a claim allowed under section 503(b) oftbil title
incurred under any other chapter of this title or UDder this chapter belore .uch
conversion and over any expenses ot a custodian superseded under section 543 of
this title..

(e) NotwithstandinlsubMetiona (a) and (b) oCthii section. ilthen is property
01 the kind speeified in section 541(&)(2) of this title, or proceeds otlUch proptr't1.
in the estate. such property or proceeds shill be secregatecl from other propeltJ ol
the estate. and such property or proceeds and other property of the estate shall be
distn'buted as fol1o....:

(1) Cwa allowed under section 503 or this title shaD be paid either
from property or the kind specified in section 541(aX2) ol this title, or from
other property of the estate, as the interest orjustice requires.

(2) Allowed dailDl, other than claima allowed under section 503 or this
~" shall be paid in the order specified in .ubsectioD (a) or this section. and.
with· respect to claims or a kind specified in a particuJar puacraph ol section
SO? of this titl. or subsection Calor this section. in the foDowinc order and
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Title 11

Parqrapn .\, ,.,1I\'ides dlat po5tpet::1Oft III·

tertii on prepetllJllft cIaiJU If also to bt paid tD

the creditor on I Mlbordated POSit..,": Like
prepetltion penaltws. SldlAle"st Wi:: ~ paMl
(rom the e~tl:'" oaJ~' .f and tn the tltf~: that.
~UrplUf o( IUtU .'ould OlheN1.. re:-:-.lln for
return tn the debtor It die cloaf of ~~. cue

Thlf sectIOn abo specifies lhat intt~dt K·

(Ned l)ft all dl1lllS tInelu.bn, pn":".:~· and
n"tlpMl'lt~· :11 da:m.1 wbth ICCru~~ befort
IIw date or the fih:lJ ." tilt tItle 11 pc:,;Ion :5

to he paMlln 1M IImt ...... or dlftr.:·.:lOn 'Ji
the tstate'! If~U If t!It pnftClpal l:':': unt fli
Ihf' rtblted clllmf

:\n~' iUrpha If paid 10 the d.bt • Jnder
para.craph .(\

~~h~:"'n " "I\'~nf .s!:'l1)u!l(\n. • .:a;.tf
'!l ""~\Ic!l lh,'r.,. :< .:<lr.lmUI'A' ilr,~~~ .::: t ,Ith·
•..r p~.•~~1;o' .; '!'Ie ~tillt T!ko ~.:::.'1n ~i-1Ulre.

•;'" 1'0\'" lime!· tC pro 'J.'d1: t.· ilor ....~...:'.tf'd
rh.· d:<!nbu:: >II IC .u frtB.-f F:~<: 1::llInal'
:Ull\'" '!l~~ .,. 10. !lit patd. ~ ::'.~ ,,-nun

~:;bSfi'(tl!'r. o' !oI:"wI current II'" :: 'p«I·
fi~ thlt .-la.:::- .,Ibn I plttlcuiar da.. art to
be paid pI".) r.ta ThIS pnl'1I10n "'111 J;:ply. of
course. onl~' ''''hen there 1ft Inadequ.:+ fund!
to pa~' the !loilden or dauBs of a p.a~:lCUlar

t:l1S~ In full Theft~ (ound In ~:'l••.

lIun. ""hlCh .llM ft'!!owJ almftt la"" -;fCl(lf<
.th..t lH~uldau.\ft ad:r.:nl~ uptn.T••n· tt,
:-: IWld Ih~ld rt(rtt·r~ ..I;:\1:,...:rl"\'\'
~X5Wnfd :f t::4! cut !III'" COft\·.n,,·: :'rom •
rtclf~anllltNr. cast 10 a ,,"d.tltlr, .1~. or
from an Indl\1dual rtpI!W"t pian ",1.-P In a
IIquldatn'r. C'N'

RASKRUPTCY CODE

Historical .nd Revillon SOles

tC I Third. tn thp -XI.nl that aft "Ialm,: ~iun~1 1M d~ht/)r l!~dud,nc

cc,mmunity claim:, il.;a:r.:ol thf.' d.·hl.Jr art' !lttl P.1ltt undf'r "Uhp.l~igraph

tA, or 18, (J( thl!' paril~rraph "u('h c/,um:o "h,d: iw pcud (rum pr'JPf'r::. ·,r the
estate other than prt)Pfrt~· nf lhl! kind ~pt(1fitd In WlI'ln ·;41 a ·21 of
thislitle.

(D' Fourth. to the extent that community claims .IMt the debtor
or the debtor'. SpouH are not paid under subparagraph .A,. t8'. or ie, of
this paJ'lll'aph. ~ch claims shall be paid from all r••nina property 0(

the estate.

Pub.L.95-598, Noy.6, 1978.92 Stlt. 2608; Pub.L. 98-353. Tide III. t 4i9. July
10, 1984, 98 Stat. 381; Pub.L. 99-554. Tita. II. If 257(rI. 283u'. Oct. 2;. 1986.
100 Stat. 3115. 3118: Pub.L 10.1-394. II 2131bl. 304Ih•. SOlidI. October 22.
1994. 108 Stat. 4106.

I So In onlinal

Notel 01 eo••I". of the Jyd~i.I')·.

Senate Report No. .~..., thiS sectIOn II

the pneral distnllulion section for lIquld.tlon
cases It dictates the ftrder In ..hld~ dlStribu,
tion or property or the esllte. whld: hu usual·
Iy been reduced tD money by the tr.::tee unde~

the rtqUlrementi of section ':04, I'

,.fIt. pevpertJ is distnbuted lmon, pnonl~'
d&lmantl. u determined by HeltOft 30~. and In
lhe order presenbed by secllan 5('1: Secnnd.
distribution is tD pnen) unk'CUred ~Itorc

This clau eKludes priorily creditors Ind lhe
two d..... or IUbordinaled credll,'" fpeciraed
below The provision is wntten tl) jlt:1n:1 dli'
tnbuuoft tD creditors thaI wdlly fi:" :illl~l'I If
Ihe,r tanhness wu due to lack I)! ::"'tl(' nr
knowledae of the cue Tltuup:: U In tht
mltrest of the estlte tD en4'OUr. :I:nely fil·
In,. when tardy fibnc IJ ncot the ~l!!·..lt of a
(ailure to let by the cnditor. the nt}~:!1~ Iubor·
clInallon penally should not apply Ti::rd du·
lnbytion IS tD pnenl unleC\lred cr~ltorf whu

lard;)" r11t Fourth dastnbutlon If :0 hoJcler~

or fi~. penalty. forf'lllurt. or muhr.e 'punl'
t,,·e. or elemplary damap claim" "ort I\f
th.!Cf' clllm~ are diulhw.-ed tnt:~.,.:\ undt'!
pre~nl law They .... IImrh' .·;~~·t::I.to'<l

hert

Par.aph 141 pnMdes tt..l pun:::\, ~..r.

bti. Iftc:lud,,'C prepec.atioln tas pe:'.L:~.. are
tubordin'led 10 the pa~'1n.nt of ~: nlher
,'l.s," ,,( cLtlms. tlcept clatm. !.~ ~!lt'l'fct

""NUl' dunne the Cille In ctr«t ~::t'l: pen·
.altlCS art pa~'ahlt ftUt ..( the flitatt· ...fff:~ l\r.l~

If and In the elllnt that I farpl~' ,:' .a,...t.
tnlUld 'iltwr-,~ hmlUn .1 the clOH :' ~h... ':."'.'
fnr dlstnbullM back tn the d~blor
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF CONNECTICUT

C "be '.')" Ie ""04"

.. ", .

In Re

ASTROLINE COMMUNICATIONS
COMPANY LIMITED PARTNERSHIP,

Debtor

....--- - ........-.-----"1.1'":lfr- I

. ; : ~

CHAPTER 11
CASE NO. 2-88-01124

Ap r i 1 7, 19 89

.' \ i ' I
.' • I I I.

PROOF OF SECURED CLAIM

1. The undersigned, who resides at 24 Tophet Road,
Lynnfield, MA, is the president of Astroline Company, Inc., a
corporation organized under the laws of Massachusetts and doing
business at 95 Walkers Brook Drive, Reading, MA and is
authorized to make this proof of claim on behalf of the
corporation, and its predecessor, Astroline Company
(collectively "Claimant").

2. The Debtor was, at the time of the filing of the
petition initiating this case, and still is indebted to the
Claimant, in the sum of $7,537,703.00, plus an undetermined
amount of fees, expenses and post-petition interest. The claim
consists of $6,930,000.00 in principal amount, $607,703.00 in
pre-petition interest, plus an undetermined amount of fees,
expenses and post-petition interest.

3. The consideration for this debt consists of loans from
the Claimant to the Debtor evidenced by:

(i) promissory Note in the amount of $4 million
dated December 1, 1987 (Exhibt A)i and

(ii) Revolving Loan Note in the amount of $2.93
million dated September 20, 1988 (Exhibit B) .



I
II

.-- ----9'--~-.--------------------
. ~:, .

. .

4. The writinqs on which this claim is founded are
attached hereto.

_._-- ..-

5. No judgment has been rendered on the claim.

8. The security interest held by Claimant for this claim
is as follows:

(i) Open-End Mortgage from Debtor to Claimant in
the original principal amount of $4,000,000.00 dated
May 12, 1988, and recorded in the Hartford Land
Records, Volume 2770, Page 157 (Exhibit C).

the
D).

(ii) Open-End Leasehold Mortgage from Debtor to
Claimant in the original principal amount of
$4,000,000.00 dated May 12, 1988, and recorded in
Avon Land Records, Volume 207, Page 476, (Exhibit

6. The amount of all payments on this claim has been
credited and deducted for the purpose of making this prciof of
claim.

IIII 7. This claim is not subject to any setoff or
.: counter-claim.It

'I
:1:,
Ii

I
I
I
I,
I
I

(iii) Collateral Assignment of Leases and Rentals
from Debtor to Claimant dated May 12, 1988 and
recorded in the Avon Land Records, Volume 207, Page
504 (Exhibit E).

(iv) Security Agreement between the Debtor and
Claimant dated May 12, 1988 (Exhibit F).

(v) Financing Statement from Debtor to Claimant
filed May 16, 1988, file number 765472, in the records
of the Connecticut Secretary of State (Exhibit G).

(vi) Financing Statement from Debtor to Claimant
filed May 16, 1988, file number 765473, in the records
of the Connecticut Secretary of state (Exhibit H).

-2-
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(vii) Financing St~tement from Debtor to Claimant
recorded May 13, 1988 ~n the Hartford Land Records,
Volume 2770, Page 174 (Exhibit I).

(viii) Financing Statement from Debtor to Claimant
recorded May 13, 1988 :.n the Avon Land Records, Volume
207, Page 512 (Exhibit J). .

(ix) Open-End Mortgage from Debtor to Claimant in
the original principal amount of $2,930,000.00 dated
September 20, 1988 and recorded in the Hartford Land
Records, Volume 2835, Page 188 (Exhibit K).

(x) Open-End Leasehold Mortgage from Debtor to
Claimant in the original principal amount of
$2,930,000.00 dated September 20, 1988 and recorded in
the Avon Land Records, Volume 214, Page 105 (Exhibit
L).

(xi) Open-End Leasehold Mortgage from Debtor to
Claimant in the original principal amount of
$2,930,000.00 dated September 29, 1988 and recorded in
the West Hartford Land Records, Volume 1356, page 164
(Exhibi t M).

(xii) Collateral Assignment of Leases and Rentals
from Debtor to Claimant dated September 20, 1988 and
recorded in the Hartford Land Records, Volume 2835,
Page 205 (Exhibit N).

(xiii) Collateral Assignment of Leases and Rentals
from Debtor to Claimant dated September 20, 1988 and
recorded in the Avon Land Records, Volume 214, Page
132 (Exhibit 0).

(xiv) Collateral Assignment of Leases and Rentals
from Debtor to Claimant dated September 20, 1988 and
recorded in the West Hartford Land Records, Volume
1356, Page 195 (Exhibit Pl.

-3-
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(xv) Financing Statement from Debtor to Claimant
filed October 5, 1988, file number 822684, in the
records of the Massachusetts Secretary of State
(Exhibit Q). .

(xvi) Financing Stater.lent from Debtor to Claimant
recorded October 5, 1988 in the Reading, Massachusetts
Land Records, Volume 55, Page 2~·2 (Exhibit R).

(xvii) Financing Statement flom Debtor to Claimant
filed September 30, 1988, file f..umber 789054, in the
records of the Connecticut Secr~tary of State (Exhibit
S) .

(xviii) Financing Statement from Debtor to Claimant
recorded September 29, 1988 in the Avon Land Records,
Volume 214, page 139 (Exhibit T).

(xix) Financing Statement from Debtor to Claimant
recorded September 29, 1988 in the Hartford Land
Records, Volume 2835, page 214 (Exhibit U).

(xx) Financing Statement from Debtor to Claimant
recorded September 29, 1988 in the West Hartford Land
Records, Volume 1356, page 191 (Exhibit V).

The undersigned claims the security interests under the
writings referred to in paragraph 4 hereof. Evidence of
perfection of such security interests is also attached hereto.

9.. To the extent that the security interests described in
paragraph 8 are insufficient to satisfy the claim, this claim
is a general unsecured claim.

SECURED CLAIM
Total Amount Claimed:

-4-

..-.MAN. Q()()OWW • COUNSELORS AT LAW
799 MAIN STREET • HARTFORD. CONNECTICUT 06103·2377 • 12031549-<4770 • JURIS NO 57385
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Signed: -..J.<::{/~";;;:';!o....-:A-...y~~~-\-~",,----
Fre

April - 7, 1989

07240

Dated:

The' ndersigned certifies under penalty of perjury that the
Debtor .amed above is indebted to the Claimant intheamounb,

.. shown, - at there is no security for the debt other . than·' that
stated above or in an attachment to this form, that no _ 
unmatured interest is included, and that the undersigned is
authorized to make this claim.- "'-'

I



EXHIBIT 2



PAGB 2
188 Bankr. 98 printed in FULL format.

In re: ASTROLINB COMMUNICATIONS COMPANY LIMITED PARTNERSHIP,
Debtor; MARTIN W. HOFFMAN, TRUSTBB, Plaintiff v. WHCT

MANAGBMENT, INC.; THOMAS A. HART, JR.; ASTROLINB COMPANY;
ASTROLINB COMPANY, INC.; HERBERT A. SOSTBK; FRED J. BOLING,

JR.; RICHARD H. GIBBS; RANDALL L. GIBBS; CAROLYN B. GIBBS,
RICHARD GOLDSTBIN, BOWARD A. SAXE and ALAN TOBIN, AS

CO-EXECUTORS OF THE BSTATB OF JOBL A. GIBBS; Defendants

CHAPTER 7, CASB NO. 88-21124, Adversary Proceeding No.
93-2220

UNITED STATBS BANKRUPTCY COURT FOR THE DISTRICT OF
CONNECTICUT

188 Bankr. 98; 1995 Bankr. LEXIS 1597

OCtober 24, 1995, Decided

COUNSEL: [**1) John B. Nolan, Bsq. and Steven M. Greenspan, Bsq., DAY, BERRY
• RONARD, Hartford, CT, Counsel for Trustee-Plaintiff.

Ben M. Krowicki, Esq., BINGHAM, DANA , GOULD, Hartford, CT, Counsel for Carolyn
H. Gibbs, Richard Goldstein, Edward A. Saxe and Alan Tobin, As Co-Executors of
the Bstate of Joel A. Gibbs, Defendants.

Michael J. Durrschmidt, Esq., HIRSCH • WBSTHBIMBR, P. C., Houston, TX, Counsel
for Randall L. Gibbs, Defendant.

Robert A. Izard, Jr., Bsq. and Louise Van Dyck, Bsq., ROBINSON' COLE, Hartford,
CT, Counsel for Astroline Company, Astroline Company, Inc., Herbert A. Sostek,
Fred J. Boling, Jr. and Richard H. Gibbs, Defendants.

JUDGES: ROBERT L. KRBCHEVSKY, CHIBF BANKRUPTCY JUDGB

OPI~NBY: ROBERT L. KRECHEVSKY

OPINION: [*99) MEMORANDUM OF DECISION

KRECHEVSKY, Chief Bankruptcy Judge

I.

ISSUE

The central issue in this proceeding, to which the partie. devoted nine trial
days, is [*100) whether the defendant, Astroline Company (and its general
partners), a limited partner of Astroline Communications Company Limited
Partnership (the "DebtorW), are liable as a general partner for the Debtor's
prepetition obligations for having participated in the control of the Debtor's
business [**2) substantially the same as in the exercise of the powers of a
general partner. The plaintiff, Martin W. Hoffman, the Chapter 7 Trustee (the
wTrustee W) of the Debtor, bases his claim upon 11 U.S.C.• 723(a). n1 The
defendants, in addition to denying any liability, challenge the standing of the
Trustee to assert claims against them.



188 Bankr. 98, *; 1995 Bankr. LBXIS 1597, **
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- - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n1 Section 723(a) provides:

(a) If there is a deficiency of property of the estate to pay in full all claims
which are allowed in a case under this chapter concerning a partnership and with
respect to which a general partner of the partnership is personally liable, the
trustee shall have a claim against such general partner to the extent that under
applicable nonbankruptcy law such general partner is personally liable for such
deficiency.

11 U.S.C•• 723(a).

- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

''''-/

BACKGROUND

A.

On OCtober 31, 1988, creditors filed an involuntary petition against the
Debtor, a Massachusetts limited partnership. The Debtor consented to an order
for relief and the court, at [**3) the Debtor's request, converted the case
to one under Chapter 11. The court, on April 9, 1991, reconverted the case to
one under Chapter 7 upon motion of the creditors' committee. On March 17, 1994,
the court granted the Trustee's motion to file an amended complaint which
asserts, in material part, the liability of the defendants to satisfy the
deficiency in the estate's property to pay in full the Debtor's creditors. n2

- - - - - - - - - - - - -Footnotes- - - - - - - - - -

n2 The amended complaint included certain additional parties and other causes
of 1 'ion that have since been dropped or otherwise disposed of. The parties
agr~ to bifurcate the proceeding so that the present matter includes the issue
of liability only. If liability is found to exist, the parties intended a
subsequent hearing to establish the amount of the recovery.

-End Footnotes- - - - - - -

B.

In April 1984, the license of Faith Center, Inc. ("PCI") to operate a
television station known as WHCT-TV Channel 18 ("Channel 18") in Hartford,
~ecticut was subject to a license-revocation hearing before the Federal
[....) Communications Commission ("FCC"). Thomas A. Hart, Jr. ("Bart"), a
Waahington, D. C. attorney, contacted one of his clients, Astroline Company and
informed Fred J. Boling ("Boling"), an Astroline Company general partner, that
Channel 18 could be purchased under the FCC minority distress sale policy.

Astroline Company, a limited partnership, organized in 1981 under 'the laws of
the COIIROnwealth of Massachusetts, had been formed for the purpose of making
investments in a broad array of businesses and industries. Aatroline Company
originally included four general partners -- Boling, Herbert A. Sostek
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(WSostek"), Richard H. Gibbs and Joel A. Gibbs. At a later date, Randall L.
Gibbs became a general partner.

Bart advised Astroline Company that to purchase the Channel 18 license, the
purchasing entity would need a partner who was a qualified minority applicant
under the FCC guidelines. On or around May 26-28, 1984, Hart introduced to
Astroline Company, Richard P. Ramirez ("Ramirezn), who could qualify for the
purchasing entity as a Hispanic minority applicant. After a two-hour meeting,
Ramirez, whose prior experience had been primarily in radio, was offered a
position as general partner [**5] in an entity to be organized.

On May 29, 1984, Astroline Company organized the Debtor as a Massachusetts
limited partnership with Ramirez as a general partner. On the sa. day, the
Debtor signed a Purchase and Sale Agreement with FCI for the purchase of Channel
18. In addition, on the same day, Astroline Company organized WBCT Management,
Inc. (WWHCT Management") as a corporation to be a second and corporate general
part ~ of the Debtor. Astroline Company formed WHCT Management to allow for the
8u~al of the Debtor in the event of the incapacity or death of Ramirez, and
to sign checks through its officers [*101] when Ramirez was not available.
under the limited partnership agreement, Ramirez had operational control of the
Debtor and voting control as a general partner by virtue of his majority control
of the general partnership interest. Astroline Company owned 100 percent of the
WHCT Management stock until February 1986, when Astroline Company transferred
the shares of stock to Boling, Sostek and the three Gibbs' .

At the Debtor's inception, Ramirez held a 21 percent ownership interest, WHCT
Management, a 9 percent ownership interest, and Astroline Company, a 70 percent
ownership interest [**6] in the Debtor. The purchase price for Channel 18 was
$ 3,100,000 with $ 500,000 paid in cash and a promissory note given for $
2,600,000. The closing for the station took place in January 1985, at which time
Astroline Company made its initial $ 500,000 investment in the Debtor.

None of the Astroline Company partners had any experience in the television
station business, and Astroline Company had no employees. Boling and Sostek were
the r ~agers of the Astroline Company investments. Ramirez developed a business
and ~rating plan for Channel 18, hired Terry Planell ("Planell"), a native of
Cuba and a person experienced in television programming, to be station manager,
and Alfred Rozanski ("Rozanski") to be the Debtor's business manager. While
Ramirez and Rozanski met with Boling on occasion to explain the Debtor's annual
budget, throughout the 1985-1988 time period when Channel 18 was operating,
Ramirez and Planell, together or separately, handled the matters of the hiring
and firing of station personnel, station programming, equipment purchases, and
dealing with the Debtor's vendors. Ramirez kept Boling or Sostek informed of
these business decisions and consulted with them before [**7] making
decisions on improvements to the Debtor's physical plant.

Prior to the creation of the Debtor, the single largest investment made by
Astroline Company in anyone business was $ 1 million. The Astroline Company
partners initially had no expectation that Astroline Company's investment in the
Debtor would exceed that amount. They anticipated that all additional funds
needed to operate Channel 18 would be secured from third parties and that such
funds might reach $ 15 million. When the Debtor was unsuccessful in obtaining
outside funding, Astroline Company chose to fund the Debtor's operational and
capital needs itself. Boling advised Ramirez that Astroline Company's investment
would not exceed $ 20 million. In 1985, the Debtor sustained a loss of almost
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$ 5 million, and in 1986, a 10S8 exceeding $ 8 million. Arthur Andersen - a
national accounting firm - audited the Debtor' 8 books. By spring 1987, Astroline
Company bad invested $ 22 million in equity and the Debtor's annual payroll was
about $ 1,250,000. All funds advanced to the Debtor by Astroline Company
thereafter were in the form of loans. By early 1988, the Debtor was in serious
financial distress.

c.

At the heart [**8) of the controversy between the parties is the
conclusion to be drawn from the cash management system (the "Cash Management
Syate.- or ·System·) instituted at the Debtor's place of operation in Hartford
to deal with the Debtor's accounts payable and receivable. Ramirez and Astroline
CoIIpany originated the System at the start of the Debtor's operation before the
Debtor had sufficient office personnel in Hartford. Thereafter, the System was
continued at the request of Astroline Company and with the concurrence of
Ita{ ~•• The System covered all receipts and disbursements of the Debtor from
it~ception until August 31, 1988, when Astroline Company decided to stop
furnishing monies to the Debtor.

All operating revenues received by the Debtor were deposited in a lock box
account at the Bank of Boston Connecticut office in Hartford. These funds were
then swept twice weekly and transferred to a bank account at State Street Bank
in Boston, Massachusetts. Astroline Company partners obtained lines of credit at
State Street Bank which they used to fund any shortfall in the Debtor's account
at the State Street Bank. Funds were automatically drawn down on the lines of
credit and deposited into [**9] the State Street Bank account when necessary
to [*102) cover any deficits. Ramirez, Boling, Sostek, Richard H. Gibbs and
Joel A. Gibbs each had authority to sign checks drawn on the Debtor's bank
account at the State Street Bank.

Until just prior to the bankruptcy filing, there was no checkbook in the
Debtor's office in Hartford for the Debtor's State Street Bank account, and the
Debtor maintained no other checking accounts. In order for the Debtor to pay an
invr',e, after the Debtor's department head which incurred the liability
app~ed payment and the Debtor's accounting department had encoded the
obligation, the Debtor sent the invoice to the Astroline Company office in
Saugus or Reading, Massachusetts. Persons employed by Astroline Corporation, one
of the entities owned by Astroline Company, generated a check in payment of the
invoice. The check, and the original documentation sent to Astroline Company,
would then be returned to the Debtor where, in almost all instances, the check
would be signed by Ramirez and sent to the creditor. Prior to August 31, 1988,
Astroline Company processed all of the Debtor's checks, which numbered in the
thousands, in this manner. The State Street Bank [**10) sent the Debtor's
bank account statements to Astroline Company offices in Massachusetts.

On two occasions during 1985, Astroline Company caused checks of the Debtor
to be drawn to the order of Astroline Company for "interest" -- one in the
amount of $ 5,352, and the other for $ 20,071. Boling signed the first check,
and Joel Gibbs the second. Ramirez, at trial, had no recollection of his
involvement with the issuance of these checks. Partners of Astroline Company,
except for Randall Gibbs, generally signed checks when Ramirez was unavailable
or when he was the payee. Beginning in 1988, Boling started writing ·O.K." or
·O.K. FJB- on invoices to indicate to Astroline Corporation employees that funds
should be advanced by Astroline Company to the Debtor's account to coyer the



checks.

188 Bankr. 98, *; 1995 Bankr. LBXIS 1597, **
PAGB 6

LBXSBB

On September 1, 1988, after deciding to stop advancing funds to the Debtor,
Astroline Company returned the checkbook to the Debtor, and a checking account
for the Debtor was opened in Hartford. Creditors filed the involuntary
bankruptcy petition on October 31, 1988. On November 2, 1988, Astroline Company
was dissolved and all of its assets transferred to Astroline Company, Inc., a
Massachusetts cOrPOration [**11] of which Sostek, Boling, Richard H. Gibbs
and Randall L. Gibbs were the officers, directors and shareholders. At the same
tiM, the Astroline Company partners transferred their shares in WHCT Management
to Ramirez for DO consideration.

III.

DISCUSSION

'-"
The defendants, in their post-trial memoranda, raise the issue of whether the

Trustee has standing to assert claims under. 723(a). They contend that. 723(a)
does not include a cause of action by a Chapter 7 trustee to pursue a limited
partner on the ground that the limited partner acted as a general partner,
because such actions may be maintained only by creditors of the Debtor. See
Caplin v. Marine Midland Grace Trust Co., 406 U.S. 416, 429, 92 S. Ct. 1678,
1685, 32 L. Ed. 2d 195 (1972); Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d
114, 118 (2d Cir. 1991). They assert the plain language of • 723(a) refers to a
claim against a "general partner" only.

This challenge to standing was implicated in two prior rulings of the court.
After the Trustee brought his original complaint, the parties argued to the
court the issue of whether the proceeding was core or noncore. In Hoffman v.
Ramirez (In re Astroline [**121 Communications Company Limited
Partnership), 161 Bankr. 874 (Bankr. D. Conn. 1993), the court ruled that the
counts in the complaint "constitute core proceedings because they involve causes
of ,ion created and determined by a statutory provision of title 11." Id. at
880~he court noted that under @ 541 (a) (3), property of the estate includes
property the trustee recovers under. 723(a), and that a trustee may utilize.
723(a) to hold limited partners who act as general partners liable to the estate
to satisfy any deficiency. Id. at 879. This is so notwithstanding [*103]
that the question of whether a limited partner is personally liable on a claim
is determined, not by the Bankruptcy Code, but by relevant state partnership
law. See Marshack v. Mesa Valley Farms L.P. (In re Ridge II), 158 Bankr. 1016
(Bankr. C.D. Cal. 1993).

In an oral ruling rendered on OCtober 12, 1994 on the defendants' motion for
BUIIIIlary judgment, the court again addressed the standing issue, and, relying on
the authorities cited in its ruling on the core issue, held that the Trustee had
standing. Certain defendants argue that the court, having now heard the evidence
introduced at trial, should reconsider [**13] the matter of standing. They
cite Thompson v. County of Franklin, 15 F.3d 245, 249 (2d Cir. 1994) (quoting
Warth v. Seldin, 422 U.S. 490, 500, 95 S. Ct. 2197, 45 L. Ed. 2d 343 (1975»,
for the proposition that the court must continuously consider "whether the
constitutional or statutory provision on which the claim rests properly can be
understood as granting persons in the plaintiff's position a right to judicial
relief.- Defendants' Post-Trial Memorandum at 3. The court discerns no reason
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to depart from its prior holdings and reaffirms that. 723 (a) includes a cause
of action by a Chapter 7 trustee to pursue limited partners on the ground that
the limited partners acted as general partners.

B.

The parties are in agreement that the Debtor, operating as a Massachusetts
limited partnership in the years 1984 through 1988, was subject to the
Massachusetts Limited Partnership Act, MASS. GEN. L. ch. 109, as revised in
1982. ("1982 MLPA"). Section 19(a) of the MLPA during the relevant time period
provided: -

• •• a lim!ted partner is not liable for the obligations of a limited partnership
unless he is also a general partner or, in addition to the exercise of his
rights [**14] and powers as a limited partner, he takes part in the control
of the business; provided, however, that it the limited partner's participation
iD ' } control of the business is not substantially the same as the exercise of
t~",;(Owers of a general Partner, he is liable only to persons who transact
business with the limited partnership with actual knowledge of his participation
in control.

MASS. GEN. L. ch. 109, • 19(a) (1982). n3

- - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n3 Under current Massachusetts law, (not applicable in this proceeding) a
limited partner is liable as a general partner if "he participates in the
control of the business ... [but] he is liable only to persons who transact
business with the limited partnership reasonably believing, based upon the
limited partner's conduct, that the limited partner is a general partner." MASS.
GEN. LAWS ANN. ch. 109, • 19(a) (West 1995).

-End Footnotes-

~ ~ 1982 MLPA included. 19(b) (2), which provided, in relevant part, that
"[a~imited partner shall not participate in the control of the business ...
[**151 solely by ... consulting with and advising a general partner with
respect to the business of the limited partnership." MASS. GEN. L. ch. 109, •
19(b) (2) (1982). Under. 19(a), a limited partner may be liable as a general
partner for partnership debts if: (1) the limited partner's participation in
control of the business is substantially the same as the ~ercise of the powers
of a general partner or (2) the limited partner takes part in control of the
business and creditors have actual knowledge of the limited partner's
participation and control. See Gateway Potato Sales v. G.B. lnv. Co. 170 Ariz.
137, 822 P. 2d 490 (Ariz. Ct. App. 1991) (construing Arizona statute similar to
1982 MLPA) . _Because the Trustee makes no claim that any creditors had knowledge
of Astroline Company's alleged participation in control of the Debtor, the issue
for the court is whether Astroline Company's "participation in the control of
the [Debtor was] substantially the same as the exercise of the powers of a
general partner."

C.

To establish the exercise of the powers of a general partner by Astroline
Company, the Trustee asserts that the ·power of Astroline Company •.. over the
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Debtor'. bank accounts [**16) is sufficient, in and of itself •••• •
Plaintiff's Proposed Findings of Fact and Conclusions of Law at 33. The Trustee
contends that ·although the Defendants offered evidence at trial that Ramirez
and the [Debtor's) staff made the day-to-day [*104) decisions regarding the
operation of the television station, [he) correspondingly demonstrated that true
control of the business, through control of the dollars, rested with Astroline
COIIpUly.· Trustee's Response to Defendants f Post -Trial Memoranda at 9. On the
issue of the type of activity by a limited partner sufficient to make it liable
as a general partner, the Trustee cites 4 ALAN R. BROMBERG & LARRY B. RIBSTBIN,
BROMBBRG AND RIBSTBIN ON PARTNBRSBIP • 15.14(d) at 15.128 (1994) for the
proposition: ·Control over bank accounts is important not only because of the
inherent importance of money in most businesses, but also because it is easier
to document. I Plaintiff's Proposed Findings of Fact and Conclusions of Law at
31.

The Trustee places much reliance on Holzman v. de Bscamilla, 86 Cal. App. 2d
8Sf ~95 P.2d 833 (Cal. Dist. Ct. App. 1948) for its holding that limited
~ers' absolute power to withdraw all of the partnership funds [**11)
without the knowledge or consent of the general partner constitutes taking
control of the partnership such that limited partners become liable as general
partners to the bankruptcy trustee of the limited partnership. Holzman,
construing a statute which read: "A limited partner shall not become liable as a
general partner, unless ... he takes part in the control of the business,·
concerned a limited partnership engaged in the business of raising vegetables
for market. 195 P.2d at 834. The partnership consisted of one general partner
and two limited partners. The evidence showed: (1) the three partners always
conferred on what crops to plant and that sometimes the limited partners
dictated the choice of crops over the dissent of the general partner; (2) the
partnership maintained two bank accounts upon which checks could be drawn only
with the signatures of two partners, so that the general partner could only draw
checks with the signature of a limited partner, but the limited partners could
draw checks without the signature of the general partner; and (3) the limited
partners requested that the general partner resign as the manager of the
partnership business, and they appointed [**18) a new manager. Id. In
con ,ding the limited partners took part in the control of the business, the
Hol~ court stated: "the manner of withdrawing money from the bank accounts is
particularly illuminating. The two men had absolute power to withdraw all the
partnership funds in the banks without the knowledge or consent of the general
partner." Id.

The Trustee emphasizes Astroline Company's exclusive possession of the
Debtor's checkbook at its offices in Massachusetts, the writing of the two
checks in 1985 for "interest" without Ramirez's knowledge, and the power of the
partners of Astroline Company to empty the Debtor's bank account at any time
without Ramirez's knowledge, consent or participation as evidence of Astroline
Company (and its general partners) exercising the powers of a general partner.
The Trustee further states it is a fair inference that Boling was controlling
payment of invoices by initialing the invoices with his ·O.K.·

The defendants contend the Cash Management System, when viewed within the
entire context of the Debtor's operations, does not amount to Astroline Company
exercising the powers of a general partner. Ramirez, Planell and Rozanski, as
(**191 well as Boling and Richard Gibbs, all testified that Astroline Company
(aDd its general partners) made no decisions concerning the business operations
of the Debtor. Planell and Ramirez decided on programming strategy for Channel
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18. The Astroline Company partners had no experience in OPerating a television
station, and Ramirez decided who and how many to employ, what goods and services
to purchase, and when or what invoices to pay.

Boling testified that his notations of "O.K." on certain invoices were the
recording of Ramirez's directions, not Boling's, as to priority of payment. The
def~ts also contend the maintenance of the checkbook and the Debtor's bank
account in Massachusetts was more the result of the never-ending need to have
ABtroline Company fund the Debtor's continuous losses. Certain of the defendants
cite Pirst Wisconsin Rational Bank of Milwaukee v. Towboat Partners, Ltd., 630
P. SUpp. 171 (B.D. Mo. 1986), where limited partners guaranteed a line of credit
for the limited Partnership, and the guaranty provided [*105) that any draw
under the line of credit had to be approved by the limited partners. In holding
that the limited partners did not act as general partners [**20) in refusing
to approve draws under the line of credit, the court found that the limited
partners were doing nothing more than exercising control over what was, in
eff ~' the expenditure of their own funds. Id. at 174-175.
~

D.

Section 19(a) of the 1982 MLPA is based upon. 303 of the 1976 Revised
uniform Limited Partnership Act (the "1976 RULPA"). The drafters of the 1976
RULPA made the following comment about the changes to the prior Uniform Limited
Partnership Act:

Section 303 makes several important changes in Section 7 of the prior uniform
law. The first sentence of Section 303 (a) carries over the basic test from
former Section 7 whether the limited partner "takes part in the control of the
business" in order to insure that judicial decisions under the prior uniform law
remain applicable to the extent not expressly changed. The second sentence of
Section 303(a) reflects a wholly new concept. Because of the difficulty of
determining when the ·control- line has been overstepped, it was thought it
unfair to impose general partner's liability on a limited partner except to the
extent that a third party had knowledge of his participation in control of the
bus~ ~ss. [**21] On the other hand, in order to avoid permitting a limited
pa~r to exercise all of the powers of a general partner while avoiding any
direct dealings with third parties, the "is not substantially the same as" test
was introduced ....

1976 RULPA. 303 (comment). (Emphasis added).

This language seems to indicate an intent to hold limited partners liable as
general partners, in the nonreliance situations, where the limited partners
exercise "all· of the powers of a general partner. Cf. BonIneI v. Nicco, 76 Ohio
App. 3d 690, 602 R.B.2d 1259, 1262 (Ohio Ct. App. 1991) ("rights of a limited
partner are. similar to those of a stockholder in a corporation,· and will be
held liable as general partner when they exercise "total control over the
lim!ted partnership·); Mount Vernon Sav. & Loan Ass I n v. Partridge Associates,
679 P. SUpp. 522, 528 (D. Md. 1987) ("question is not whether [limited partner)
provided advice and counsel to [limited partnership] ... but whether it
exercised at least an equal voice in making partnership decisions so as, in
effeet, to be a general partner") .

There i8 a critical distinction between the actual exercise of control and
the potential [**22] to exercise control. Section 19 (a) of the 1982 MLPA
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requires that the limited partner take part in the control of the business
substantially the same as the exercise of the powers of a general partner in
order to be held liable as a general partner. According to BROMBERG AND RIBSTBIN
ON PARTNERSHIP. 15.14(d) at 15.128 (1994), "the statutory language [of the
prior uniform act) contemplates actual (exercised) control rather than a mere
right to control." Id. These authors distinguish Holzman, supra, in which the
court emphasized the right to control through the bank accounts, as follows:
"There was, however, ample evidence of actual control through the dictation of
crops and forcing the general partner's resignation. Thus, the discussion of
right to control may be regarded as dictum." Id. n. 47. Furthermore, Holzman was
a case interpreting the prior uniform limited partnership act and the
substantially the same as test in the 1976 RULPA requires somewhat more control
than under the prior act. BROMBERG AND RIBSTEIN ON PARTNERSHIP • 15.14 (f) at
15:134 (1994).

B.

~ court concludes that Astroline Company's activities in connection with
the Debtor do not meet [**23] the standard of substantially the same as the
exercise of the powers of a general partner. Despite the intense level of
investigation undertaken by the Trustee of the Debtor's prepetition history, the
court would have to engage in conjecture and surmise to find any control of the
Debtor's day-to-day operation of the Channel 18 television station. The court
credits the testimony of Ramirez, supported by that of Planell and Rozanski,
that he, as the managing general [*106J partner, exercised fully his powers
as such, and that Astroline Company had no equal voice in his decisions.

The Cash Management System, with Astroline Company in control of the Debtor'S
checkbook and the sweeping of all of the Debtor's income to the out-of-state
bank, certainly justifies the Trustee's questioning the status of Astroline
company as simply a limited partner of the Debtor. The court, however, cannot
find as a fact that Astroline Company ever did anything more than prepare the
checks as directed by Ramirez or Rozanski and add to the Debtor's bank account
those funds necessary to make good the issued checks. Funding in this manner
red,'-~d the borrowing costs of Astroline Company. While Astroline Company had
[.~ the power to empty the Debtor's bank account, it never did so; neither
did it refuse to prepare checks in order to override any decision of Ramirez.
Ramirez testified that until the funding by Astroline Company ceased, every
invoice was paid that he wanted paid. All of the relatively few checks which
were signed by the Astroline Company partners, except for two, were adequately
explai~ed as either being payable to Ramirez himself, necessarily signed due to
Ramirez's absence, or for other reasonable considerations.

The two checks, drawn in 1985 payable to Astroline Company for interest,
without Ramirez's knowledge, do defy an explanation. However, these two
instances occurred relatively shortly after the television station started
operating, and did not recur during the following several years of the Debtor's
operation. The court need not decide whether a limited partner must exercise
"all" the powers of general partners to be liable as a general partner, in order
to conclude that the actions of Astroline Company, proven at trial, do not
constitute participation in control of the business substantially the same as
the exercise of the powers of a general partner. Additional defenses ["25]
personal only to the defendant, Randall L. Gibbs, and to the defendants, Carolyn
B. Gibbs, Richard Goldstein, Edward A. Saxe and Alan Tobin, as Co-Executors of
the Estate of Joel A. Gibbs, which have been advanced need not be, and have
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Finding that the defendants' exercise of control over the Debtor does not
meet the requisite standard of substantially the same as the exercise of the
powers of a general partner, the court concludes that Astroline Company (and its
general partners) are not liable as a general partner of the Debtor to satisfy
the deficiency in the estate's property to pay claims of creditors. An order
will issue that this action be dismissed on the merits as to the defendants,
Astroline Company; Astroline Company, Inc.; Herbert A. Sostek; Fred J. Boling,
Jr.; Ric:hard B. Gibbs; Randall L. Gibbs; Carolyn H. Gibbs, Richard Goldstein,
Bdward A. Saxe and Alan Tobin, as Co-Executors of the Estate of Joel A. Gibbs.
Bach party shall bear its own costs and attorney's fees.

~ed at Hartford, Connecticut, this 24th day of OCtober, 1995.

ROBERT L. KRBCHEVSKY

CHIEF BANKRUPTCY JUDGE

This action having came on for trial [**26] before the court, Honorable
Robert L. Krechevsky, Chief Bankruptcy Judge, presiding, and the issues having
been tried and the court having issued a memorandum of decision, in conformity
with such memorandum of decision, it is

ORDERED, ~ED AND DECREED that this action be dismissed on the merits as
to the defendants, Astroline Company; Astroline Company, Inc.; Herbert A.
Sostek; Fred J. Boling, Jr.; Richard H. Gibbs; Randall L. Gibbs; Carolyn H.
Gibbs, Richard Goldstein, Edward A. Saxe and Alan Tobin, as Co-Executors of the
Bsta~- of Joel A. Gibbs. Each party shall bear its own costs and attorney's
fee,-,

Dated at Hartford, Connecticut, this 24th day of October, 1995.

ROBERT L. KRBCHEVSKY

CHIEF BANKRUPTCY JUDGE
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