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AMERICAN PAGING, INC. OPPOSITION TO
MOTION FOR LEAVE TO RESPOND AND TO RESPONSE

TO REPLY TO OPPOSITION OF AIRTOUCH PAGING

American Paging, Inc., on behalf of itself and its subsidiaries (collectively IIAPI "),

by its attorneys, hereby opposes the Motion for Leave to Respond and Response to

Reply to Opposition of AirTouch Paging (IAirTouch") dated May 19, 1997 ("Motion")

in the above-captioned proceeding.

* * *

AirTouch's Motion should be denied as an improper attempt to "rep ly to a reply."1 The

so-called "new arguments II of API were made in response to numerous references in

AirTouch's April 9 Opposition in which it claimed to have earned nationwide

exclusivity rights at the time of "initial licensing."2 In response to those claims we

Joppa Associates, 10 FCC Rcd 13103 (1995).

2 AirTouch Opposition, pp. 3-4, 11-12 and 23-24.
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presented our own analysis of the relevant facts demonstrating that AirTouch had not

obtained Commission approval by February 8, 1996 and therefore was not entitled

under Section 90.495(c) of the Commission's rules to retain exclusive status.

AirTouch has chosen the extraordinary step of filing an unauthorized "reply to

a reply" because its failure to obtain Commission approval as described in our April 21

Reply means that the Commission should now rescind the grant of nationwide

exclusivity on 929.4875 MHZ. It uses the gambit of claiming surprise in an attempt

to have an unauthorized second chance to prove its case. If there is any question on

this point the Commission should note that significant portions of its Motion repeat or

amplify arguments previously made in its Opposition which have no ostensible

connection to the so-called "new arguments."3 AirTouch has provided no compelling

reason for the Commission to sanction this unauthorized additional pleading.

In the event, however, the Commission accepts the filing by AirTouch of its

Motion as an additional filing under Section 1.45(d) of the Commission's rules, we

request that our further analysis of AirTouch's new arguments here also be accepted

so that the Commission's determinations " ...will be based on as complete a record as

possible" and a full analysis of relevant legal precedents. 4

DISCUSSION

AirTouch claims that it was "initially licensed" within the meaning of former

3 AirTouch Motion, p. 2, 3, and 6.

4 See MCI, 10 FCC Rcd 1072, 1973 (1994). See also TRAC, 4 FCC
Rcd 3769 (1989).



3

Section 90.495(c) of the Commission's rules when its applications were first filed with

the Commission. 5 This claim is unjustified legally and factually and contrary to the

Commission's established procedures and practices.

1. The failure of AirTouch to make any demonstration in its request for

nationwide exclusivity of compliance with the Commission's anti-spectrum hoarding

rules6 or otherwise on the record in these proceedings precluded grant of "initial

licensing" under the Commission's former rules as well as grant in these proceedings.

If the Commission finds that AirTouch was not eligible to file its nationwide exclusivity

request as of February 8, 1996, AirTouch clearly has no basis on which it can claim

that grant of nationwide exclusivity is justified under the Commission's former rules.

2. AirTouch's Motion does not present any Commission staff ruling, case

authority or other justification for its claims that the self-certification by an applicant

under Section 90.159 of the Commission's rules constitutes "initial licensing . 11 Former

Section 90.495(c) makes no mention of self-certification under Section 90.159 of the

Commission's rules. Nor is this self-certification procedure cited in the Commission's

Public Notice (DA 93-1411) dated November 19, 1993 which outlines its procedures

for the filing and processing of exclusivity requests for existing and proposed paging

5 AirTouch Motion, p. 7. Unlike the circumstances of other nationwide
exclusivity requests in these proceedings, AirTouch's request was filed in a last
minute attempt to beat the Commission's February 8, 1996 freeze deadline. As
discussed in our April 21 Reply (pp. 2-3), its request and all related applications
remained pending at that deadline. AirTouch's claims to have obtained Commission
authority before February 8 are legally wrong and factually untrue.

6 Former Section 90.495(d) of the Commission's rules.
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systems. In pertinent part, this Public Notice states:

"NABER will review all submissions for compliance with the exclusivity criteria,
after which the requests will be forwarded to the Commission for final review
and approval."

In the absence of any such reference in this former rule or in the foregoing Public

Notice, it is clear that the Commission did not intend the mere act of filing an

exclusivity request to confer immediate grant of nationwide exclusivity as AirTouch

now claims.

4. The language of Section 90.159(d) referencing Section 90.175(d) of the

Commission's rules confirms that Section 90.159 is not intended to delegate to

applicants the Commission's mandated "licensing" responsibilities. Section 90.175(d)

states in pertinent part:

"Any [coordination] recommendation ... is advisory in character and is not an
assurance that the Commission will grant a license for operation on that
frequency." (Emphasis supplied)

The language of Section 90.159(d) of the Commission's rules also confirms the

extremely narrow scope of this temporary operating authority where it states that

II ... the applicant assumes all risks associated with operation under conditional

authority, the termination or modification of conditional authority, or the subsequent

dismissal or denial of its application." AirTouch's reliance upon self-certification under

Section 90.159 as a basis for claiming binding exclusive channel rights is misplaced

and contrary to the plain language of this rule.

5. Section 90.159 temporary operating authority is intended to facilitate early

commencement of radio operations for "routine" applications for individual radio
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station licenses. 7 Nationwide geographic exclusivity is potentially worth tens of

millions of dollars of new asset value to AirTouch and confers future operating rights

for vast areas beyond those covered by AirTouch's facilities proposals. The grant of

the exclusivity on a nationwide geographic basis as requested by AirTouch can hardly

be considered the equivalent of "routine" processing of individual radio station

licenses.

6. Furthermore Section 90.159 is specifically tailored to situations where "no

major issues" regarding applicant eligibility or interference rights are presented.s In

this case, AirTouch had made no showing of eligibility under former Section 90.495

(d). The terms of the grant of nationwide exclusivity effectively denied or modified the

exclusivity rights of API and other co-channel incumbent licensees and deprived them

of the opportunity to bid for geographic licenses. It precluded significant opportunities

for non-licensee parties to bid for spectrum rights on this channel. AirTouch's claim

that self certification procedures under Section 90.159 somehow overcome the

procedural defects in its own request and permanently foreclose the co-channel rights

of API and others is absurd.

7. Finally, AirTouch claims that it would be unfair for the Commission to

7 Amendment of Part 90 of the Commission's rules to Implement a
Conditional Authorization Procedure, 4 FCC Red 8280, 8283 (1989).

8 See Amendment of Parts 1, 2, and 90 of the Commission's rules to
Implement a System of Temporary Licensing, 81 F.C.C. 2d 373, 377 (1980).
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rescind the nationwide authorization that AirTouch obtained by stealth. 9 But Section

90.159 of the Commission's rules states that construction and operation under this

self-certification procedure is entirely at the applicant's risk. AirTouch chose to expand

its facilities on 929.4875 MHZ knowing that the Commission had taken no action on

its request for nationwide exclusivity on 929.4875 MHZ prior to the February 8, 1996

processing freeze. lO Perhaps AirTouch did so because it also knew, as confirmed in its

Comments filed March 18, 1996 (pp. 7-8), that all of its "incumbent" facilities would

be entitled to full protection from interference in any event. l1 In addition, in the event

AirTouch's request for nationwide exclusivity on 929.4875 MHZ is rescinded, it

undoubtedly expects to be able to apply and to bid for geographic licenses on this

channel. This is not unfair to AirTouch. The Commission should focus instead on the

unfairness to API, other comparably situated co-channel incumbents and other

potential bidders for geographic licenses on this channel, if AirTouch were somehow

permitted to retain nationwide exclusive rights. The co-channel geographic rights of

all other potential licensees on 929.4875 MHZ would be permanently precluded if

rescission is not granted.

* * *

The Commission now has ample justification as discussed in our April 21 Reply

9

10

II

AirTouch Motion, p. 7.

See the Commission NPRM, para. 148.

Ibid.
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to rescind AirTouch's grant. We originally requested that the Commission reopen

these proceedings to consider the nationwide exclusivity request of AirTouch ab initio.

These and the other steps which we requested to afford procedural safeguards to API,

other co-channel licensees, potential bidders for geographic licenses and other

interested persons may no longer be necessary. The Commission should rescind grant

of nationwide authority to AirTouch and prepare to auction geographic licenses on

929.4875 MHZ.

Respectfully submitted,

AMERICAN PAGING, INC.

BY lsi George Y. Wheeler
George Y. Wheeler
Alan Y. Naftalin

Koteen & Naftalin l L.L.P.
1150 Connecticut Avenue, N.W.
Suite 1000
Washington, DC 20036
(202) 467-5700

Its Attorneys

June 3, 1997



CERTIFICATE OF SERVICE

I, Judy Norris, a legal secretary in the law firm of Koteen & Naftalin, certify that

on the 3rd day of June, 1997, copies of the foregoing were deposited in the U.S. mail,

postage prepaid, addressed to the following:

Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street, N.W.
Room 814
Washington, DC 20554

Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W.
Room 802
Washington, DC 20554

Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, N.W.
Room 844
Washington, DC 20554

Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, DC 20554

Dan Phythyon, Chief,
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W.
Room 5002
Washington, DC 20554

Rosalind K. Allen, Deputy Bureau
Chief
Wireless Telecommunications Bureau
Federal Communications Commission
2025 M Street, N.W.
Room 5002
Washington, DC 20554

David Furth, Chief
Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W.
Room 7002
Washington, DC 20554

Mika Savir, Esq.
Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W.
Room 7002
Washington, DC 20554

Rhonda Lien, Esq.
Commercial Wireless Division
Federal Communications Commission
2025 M Street, N.W.
Room 7002
Washington, DC 20554



A. Thomas Carroccio
BeH, Boyd & Lloyd
1615 L Street, N.W.
Suite 1200
Washington, D.C. 20036

Counsel for A + Communications

Frederick M. Joyce
Joyce & Jacobs
1019-19th Street, N.W.
14th Floor, PH-2
Washington, DC 20036
Counsel for A + Network and
Metrocall

Mark A. Stachiw, Esq.
AirTouch Paging
12221 Merit Drive
Suite 800
Dallas, TX 75251

Carl W. Northrop, Esq.
Paul, Hastings, Janofsky & Walker
1299 Pennsylvania Avenue, N.W.
Tenth Floor
Washington, DC 20004
Counsel for AirTouch Paging, Arch
Communications Group

Dennis L. Myers
Vice President/General Counsel
Ameritech Mobile Services, Inc.
2000 West Ameritech Center Dr.
Location 3H78
Hoffman Estates, IL 60195

2

Timothy E. Welch
Hill & Welch
1330 New Hampshire Avenue, N.W.
Suite 113
Washington, DC 20036
Counsel for Mashell Tel, 8&B,
Wilkinson, PAl, Benkelman/Wauneta,
Supercom, Inc., Chequamegon,
Baldwin/Amery, Communications
Sales and Service, Baker's Electronics,
HEI Communicaitons, Mobilfone
Service, Paging Associates, Pigeon
Telephone, Porter Communications,
Rinker Communications, Wilkinson
County Telephone

Robert H. Schwaninger, Jr.
Brown and Schwaninger
1835 K Street, N.W.
Suite 650
Washington, DC 20006
Counsel for Small Business in
Telecommunications

Jill Abeshouse Stern
Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.
Washington, DC 20037
Counsel for Coalition for a
Competitive Paging Industry

Veronica M. Ahern
Nixon, Hargrave, Devans & Doyle
One Thomas Circle
Washington, DC 20005
Communications Mobile Services, Inc.

John L. Crump
d/b/a ACE Communications
11403 Waples Mill Road
P. O. Box 3070
Oakton, VA 22124



William L. Fishman
Sullivan & Worcester LLP
1025 Connecticut Avenue, N.W.
Suite 1000
Washington, DC 20036
Counsel for Diamond Page
Partnerships I-XII, et al.

Harold Mordkofsky
Blooston, Mordkofsky, Jackson &
Dickens
2120 L Street, N.W.
Washington, DC 20037
Counsel for Emery Telephone
TeleTouch Licensees, Inc.

Michael J. Shortley, III
180 South Clinton Avenue
Rochester, NY 14646
Counsel for Frontier Corporation

Randolph J. May
Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004-2404
Counsel for General Motors Research
Corp.

Alan S. Tilles
Meyer, Faller, Weisman & Rosenberg,
P.C.
4400 Jenifer Street, N.W.
Suite 380
Washington, DC 20015
Counsel for Glenayre Technologies,
Inc.

3

Jeanne M. Walsh
Kurtis & Associates, P.C.
2000 M Street, N.W.
Suite 600
Washington, DC 20036
Counsel for Metamora Telephone
Company, Inc.

Jonathan D. Blake
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044
Counsel for Columbia Millimeter
Communications, L.P.

Jack Richards
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, DC 20001
Counsel for MobileMedia
Communications, Inc.

Thomas Gutierrez
Terry J. Romin
George L. Lyon
Lukas, McGowan, Nace & Gutierrez
1111 Nineteenth Street, N.W.
Suite 1200
Washington, DC 20036
Counsel for Preferred Networks, John
D. Word, Pioneer Telephone, Mobile
Telecomms. Techn., Liberty Cellular,
and PageMart

James L. Wurtz
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004
Counsel for Pacific Bell



William J. Franklin, Chartered
1200 G Street, N.W.
Suite 800
Washington, DC 20005-3814
Counsel for Caraway Communications

David L. Hill
Audrey P. Rasmussen
O'Connor & Hannan, L.L.P.
1919 Pennsylvania Avenue, N.W.
Suite 800
Washington, DC 20006-3483
Counsel for Paging Partners Corp. and
Source One Wireless, Inc.

Judith St. Ledger-Roty
Reed, Smith, Shaw & McClay
1301 K Street, N.W.
Suite 1100 - East Tower
Washington, DC 20005
Counsel for Paging Network, Inc.

Katherine M. Holden
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006
Counsel for PCIA

John D. Pellegrin
11 40 Connecticut Avenue, N.W.
Suite 606
Washington, DC 20036

4

John A. Prendergast
Richard D. Rubino
Blooston, Mordkofsky, Jackson &
Dickens
2120 L Street, N.W.
Washington, DC 20037
Counsel for Ameritel Paging, Inc., The
Private Carrier Paging Licensees, The
Paging Coalition, Page Hawaii, Nucla­
Naturita Telephone Company,
Radiofone, Inc.

Amelia L. Brown
Henry A. Solomon
Haley, Bader & Potts, P.L.C.
4350 North Fairfax Drive
Suite 900
Arlington, VA 22203-1633
Counsel for Personal Communications,
Inc., Pass Word, Inc., Western Radio
Services Co.

Jerome K. Blask
Gurman, Blask & Freedman, Chartered
1400 Sixteenth Street, N.W.
Suite 500
Washington, DC 20036
Counsel for ProNet, Inc.

Robert L. Hoggarth
Personal Communications Industry
Association
500 Montgomery Street
Suite 700
Alexandria, VA 22314

Raymond C. Trott, P.E.
Trott Communications Group, Inc.
1425 Greenway Drive
Suite 350
Irving, TX 75038



Richard S. Becker & Associates
1915 Eye Street, N.W.
Eighth Floor
Washington, DC 20006

Ellen S. Mandell
Pepper & Corazzini, L.L.P.
1776 K Street, N.W.
Washington, DC 20006
Counsel for Priority Communications

Lawrence M. Miller
Schwartz, Woods & Miller
1350 Connecticut Avenue, N.W.
Suite 300
Washington, DC 20036
Counsel for Datafon II, Inc. and Zipcall
Long Distance

Caressa D. Bennet
Michael R. Bennet
Bennet & Bennet, PLLC
1831 Ontario Place, N.W.
Suite 200
Washington, DC 20009
Counsel for Border to Border
Communications, Inc.

Joe D. Edge
Tina M. Pidgeon
Drinker, Biddle & Reath
901-15th Street, N.W.
Washington, DC 20005
Counsel for Puerto Rico Telephone
Company

Kenneth E. Hardman
Moir & Hardman
2000 L Street, N.W., Suite 512
Washington, DC 20036~4907

Counsel for United Paging Resources

5

Laura H. Phillips
Christina H. Burrow
Dow, Lohnes & Albertson
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, DC 20036-6802
Counsel for Sunbelt Transmission
Corp. and Snider Comms. Corp.

William Ciuffo
John Sieber
Comp Comm, Inc.
227 Laurel Road, Suite 100
Voorhees, NJ 08043-2331

Larry Shaefer,. President
SMR Systems, Inc.
4212 Mt. Vernon
Houston, TX 77006-5416

Lloyd D. Huffman
Huffman Communications
2829 W. 7th Ave. Box 1753
Corsicana, TX 75151-1753

Brian G. Kiernan, Vice Pres.
InterDigital Communications Corp.
781 Third Avenue
King of Prussia, PA 19406

Mary McDermott
U.S. Telephone Association
1401 H Street, N.W.
Suite 600
Washington, DC 20005

Lucille M. Mates
140 New Montgomery Street
Room 1526
San Francisco, CA 94105
Counsel for Pacific Bell



Margaret E. Garber
1275 Pennsylvania Avenue, N.W.
Washington, DC 20004
Counsel for Pacific Bell

James F. Rogers
Kevin C. Boyle
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, DC 20004
Counsel for PageAmerica Group, Inc.
and MobiJeMedia Communications,
Inc.

David C. Jatlow
Young & Jatlow
2300 N Street, N.W.
Suite 600
Washington, DC 20037
Counsel for AT&T Wireless Services

Robert R. Rule
Rule Radiophone Service, Inc. and
Robert R. Rule d/b/a Rule
Communications
2232 Dell Range Boulevard
Cheyenne, WY 82009

Lisa M. Zaina, Esq.
OPASTCO
21 Dupont Circle, N.W.
Suite 700
Washington, DC 20036

6

Dallas Vanderhoof
General Manager
TeleBEEPER of New Mexico, Inc.
P.O. Box 25161
Albuquerquer NM 871 25

Heather Hippsley, Esq.
Federal Trade Commission
Bureau of Consumer Protection
6th & Pennsylvania Avenue, N.W.
Room 200
Washington, DC 20580

Steven S. Seltzer
Personal Communications, Inc.
P. O. Box One
Altoona, PA 16603-0001

/s/ Judy Norris
Judy Norris


