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1. WTI0 Member Counlries

62.  We now lenlalively conclude thal, in lighl of Lhe WTO Basic Telecom Agreemenl,
we need nol apply an BCO Lesl or any reciprocily criteria as parl of our inquiry under
Seclion 2 of the Cable Landing License Acl for pending or fulure applicalions for cables
belween Lhe Uniled Slales and WIO Member counlries. As in Lhe conlexl of Seclion 214
applicalions, we find Lhal our concerns with respecl Lo opening loreign markels and
eliminaling Lhe opportunily for anlicompelilive conducl have largely been salisfied. None of
Lhe 68 other counlries Lhal made commilmenls has reserved the righl lo deny cable landing
licenses on Lhe basis of reciprocily. We Lherefore anlicipale Lhal Lhose counlries will allow
U.S. companies Lo land cables in Lheir counlries, greally reducing our need Lo exercise our
authorily to deny an applicalion on Lhe grounds Lhal denial would "assisl in securing rights
for Lhe landing or operalion of cables in foreign counlries.” Because 52 countries have
commilled Lo granling markel access for inlernalional services, we lenlalively conclude that,
as in Lhe Seclion 214 conlexl, we do nol have lhe same anlicompelilive concerns Lhal
caused us Lo examine LCO crileria. In Lhis new compelitive environmenl, we believe Lhe
benelils of applying an ECO lest are oulweighed by Lhe administralive burden on Lhe
Commission and by Lhe burden on polential applicanls. Instead, we expecl Lo granl mosl
applicalions for cable landing licenses unless the Slale Deparlmenl disapproves or Lhere is

some olher compelling public inleresl reason, consislenl wilh our discrelion under Lhe Cable
Landing License Acl, for doing so.

63.  Although we expecl Lhal cable landing licenses will routinely be granted for
submarine cables between the Uniled Stales and other W10 Member counlries, we seek
comment on whelher Lhere mighl be some circumslances in which granl of a cable landing
license would pose such a high risk Lo compelition Lhal we should exercise our discrelion Lo
deny an applicalion for a cable landing license. Commenters should also address whelher we
should examine Lhe exlenl of a WTO Member’s commilment or ils implemenlalion of ils

commilmenl in delermining whelher a parlicular applicalion presents compelilion problems
that must be addressed.

64.  As required by Executive Order 10530,%" we will conlinue to seek advice from
the Execulive Branch and, in parlicular, the approval of the Stale Department {or every
applicalion for a cable landing license. We seek comment from lhe Execulive Branch and
olher interested parlies regarding what condilions should be placed on cable landing licenses
subsequent Lo the effeclive date of Lthe WTO Basic Telecom Agreement. Tor example, should

57

Exec. Order No. 10,530, § 5(a), reprnled as amended in3 US.CA. § 301 al 1052 (1985).
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ownership restriclions be imposed on Lhe U.S. cable landing slalion?® We will defer Lo Lhe
Slale Deparlmenl’s aulhorily if il advises us Lhal il will condilion ils approval of cable
landing licenses on Lhe imposilion of certain condilions.

2. Non WO Member Counlries

60.  lor countries Lhal are nol Members ol Lhe W10, we Llenlalively conclude Lhal
we should conlinue our policy of applying an LCO lesl as parl of our inquiry under Seclion 2
of Lhe Cable Landing License Acl. Thal provision gives us discrelion Lo deny any applicalion
if Lo do so would assisl in securing righls Lo land cables in olher counlries; we believe we
should exercise Lhal discrelion in circumslances where a carrier Lhal has markel power in a
non W10 Member country seeks lo land and operale a cable belween thal counlry and the
Uniled Slales. As noled in Seclion A2, supra Lhere are no changed circumslances wilh
respecl Lo non- WTO Member countries thal would juslify nol imposing an LCO analysis under
Lhe reciprocily provision of Lhe Cable Landing License Acl. We find Lhal granling a cable
landing license Lo applicanls from non - W10 Member counlries may raise a risk of
anlicompelilive conducl similar lo Lhe harms we addressed in Lhe Jorepn Carrier Lnlry
Orderwilh respecl Lo Seclion 214 aulhorizalions.

66.  We also find Lhal use of our discrelion to deny a license for a cable belween
Lhe Uniled Stales and a non WTO Member counlry where a dominant foreign carrier seeks lo
operale bolh ends of Lhe cable can further our stalulory objeclive lo secure landing rights
for U.S. companies. Thus, when considering an applicalion to land a cable that will connecl
lo a non- WTO Member counlry, we would consider whether the applicanl is affilialed wilh a
carrier Lhal is dominanl in Lhe destinalion markel of Lhe cable, and il so, we would consider
whelher Lhal destinalion markel offers ellective opportunilies lor U.S. companies Lo land a
cable on ils shores. We would also conlinue Lo consider, in addilion lo the g jureand de
/acloCO criteria, olher faclors consislent wilh our discretion under Lhe Cable Landing
License Acl thal may weigh in favor of or againsl grani of a license.

C. Seclion 310 Slandard for F'oreign Ownership of Radio Licenses

67.  Seclion 310(b)(4) of Lhe Communications Act allows the Commission lo deny or
revoke @ common carrier, broadcasl, or aeronaulical radio license if more than 25 percenl
of Lhe applicanl or licensee is indireclly foreign owned and we find Lhal denial or revocalion

% See eg, Leller from Michael TN. Filch, Acting Uniled Slaltes Coordinator and Direclor, Bureau of

International Communicalions and Information Policy, U.S. Department of Slale, to George S. Li, Chief,
Internalional Facilities Division, Federal Communications Commission (Oct. 6, 1992) (approving the transfer of
cable landing licenses Lo LD Acquisition Corporalion, a wholly owned subsidiary of Telefonica de Espana, subject
Lo a lisl of condilions) (available in the FCC Internalional Bureau Reference Center).
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would serve Lhe public inleresl. Under Lhe plain language of Seclion 310(b)(4), the
Commission has Lhe authorily Lo allow indirecl foreign ownership Lo exceed 25 percenl, up Lo
and including 100 percenl.® In Lhe Jorepn Carrier Linlry Order we adopled an LiCO Lesl as
parl of our public inleresl analysis under Seclion 310(b)(4) for common carrier licenses. We
found Lhal opening Lhe U.S. markel Lo loreign inveslmenl Lo Lhe exlenl foreign counlries do
so in Lheir markels would besl serve our goals of promoling compelilion, prevenling
anlicompelilive conducl, and opening foreign markels®

68.  We now propose Lo eliminale Lhe LCO lesl as parl of our Seclion 310(b)(4)
public interesl analysis for common carrier radio licensees or applicanls with foreign
investmenl from WTO Member countries® We Lentalively conclude thal Lhe ECO Lesl is no
longer a necessary or desirable means of achieving our goals for the U.5.
telecommunications markel in lighl of Lthe new global compelilive condilions crealed by Lhe
WTO Basic Telecom Agreemenl. We slress Lhal, as wilh all licensing decisions, our decision
whether Lo grant a license Lo a carrier wilh foreign investmenl musl conlinue Lo be based on
a finding Lhal grant of the license would serve Lhe public inleresl. We Lhus relain Lhe

®  See eg. Sprint Corp, Declaralory Ruling and Order 11 FCC Red 1850 (1996) (approving 28 percenl
foreign ownership of Sprinl); Cab/e & Wireless, /nc, 10 FCC Red 13,177 (1995) (approving controlling inlerest by
aliens of parenl corporalion Lhal conlrolled corporalion applying for common carrier salellile licenses); #¢7
Commuanications Corp. and British Telecommunicalions ple. Declaralory Ruling and Order 9 FCC Red 3960 (1994)
(approving transaction thal would resull in a potential 28 percenl foreign ownership of MCl), CAC Cablevision,
/e, 47 FCC 2d 467 (1974) (approving controlling interest by aliens of parenl corporation Lhal controlled
corporalion applying for cable anlenna radio service licenses when such licenses were covered by Section
310(b)); Helbourne /nl 7 Communicalions, L{d, DA 97 115, Vile Nos. 1940 -DSE-TC-96(2), ITC 96 -492(TC) (Il
Bur. Jan. 21, 1997) (approving controlling inleresi by aliens of parenl corporalion Lhal conlrolled corporation
holding Lwo common carrier salellile earth stalions); Americasky Corp, DA 96-2034, Iile No. 1821 -DSE- TC-
96(3) (Inl'l Bur. Dec. 6, 1996) (approving conlrolling inleresl by aliens of parent corporalion thal controlled
corporalion holding three earlh stalion facililies); Ske/ Offshore Servs. Co, 11 FCC Red 10,119 (Inl'l Bur. &
Wireless Bur. 1996) (approving controlling interesl by aliens of parenl corporalion Lhal conlrolled corporation
applying for authorily Lo operale a digilal poinl- Lo- poinl microwave nelwork on a common carrier basis); #£7
Communicalions Corp, Declaralory Kuling 10 ¥CC Red 8697 (Inl'l Bur. 1995) (granting MCI's pelilion for an
increase in ils foreign ownership from 28 percent Lo 35 percenl); 7elepor! Transmission Holdings, /nc, 9 VCC
Red 6430 (Int’l Bur., Telecom. Div., 1994) (approving acquisilion of controlling interesl by aliens of parenl
corporalion thal conlrolled corporale common carrier satellile earth stalion licensee).

60

See forepn Carrier Lnlry Orderi 186.

81 We do not address in lhis proceeding applications by users in the Uniled States for Title Il licenses to

access non-U.S. satellites. Those are being addressed in the matier of Amendment of the Commission’s
Regulatory Policies Lo Allow Non—-U.S.-Licensed Space Stalions lo Provide Domestic and Internalional Satellite

Service in the United Stales, IB Dockel No. 96-111, Molice of Proposed Rutemaking FCC 96-210 (May 14, 1996)
(2useo 4.
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aulhorily Lo deny an applicalion based on a finding Lhal a granl would nol serve Lhe public
inlerest or Lo condilion Lhe license lo address specific concerns.®

69.  We propose nol Lo change our approach Lo Seclion 310(b)(4) common carrier
applicalions with respecl Lo applicanls with inveslors from non W10 Member counlries. We
lenlalively conclude Lhal our goals will conlinue Lo be served by applicalion of Lhe LCO Lest
as parl of our public inleresl analysis for Lhose markels. As we noled in Seclion I11.A2,
supra Lhese goals have nol yel been achieved wilh respecl Lo non WI0 Member countries.

70.  We also propose nol Lo change lhe a¢ focapproach Lhal we reaflirmed in Lhe
foregan Carrrer Lnlry Orderfor aeronaulical licenses. There, we concluded Lhal we would
nol apply Lhe BCO Llesl Lo applicalions for aeronaulical licenses. We slaled Lhal aeronaulical
services play a key role in avialion salely and nalional securily and Lhal we had nol had
sufficienl hislorical guidance in this conlexl Lo eslablish a general rule.® We lenlalively
conclude thal experience has shown thal an a¢ focapproach is appropriale for Lhese
licenses, and we see no reason to change our case- by case approach now. We seek
commenl on Lhis lenlalive conclusion.

71. Ilinally, we do nol propose Lo amend our rules for broadcasl licenses, which
are nol covered by Lhe WI0 Basic Telecom Agreement. In Lhe foren Carrier Lnlry Order; we
did nol adopl an LiCO analysis for broadcasl licenses because we found Lhal they presenl

differenl issues Lhan common carrier licenses. We do nol propose Lo dislurb Lhal finding
here.

1. W10 Member Counlries

72. Inlhe Jorepn Carrier Lnlry Oraer; we adopled a separale ECO Lest as parl of
our public interest analysis of applications under Seclion 310(b)(4) for common carrier
licenses. Under this lest, we first determine Lhe applicanl’s "home markel(s)" by using a
"principal place of business” approach. Nexl, we look al Lhe parlicular wireless service in
which Lhe foreign inveslor seeks Lo participale in Lhe U.S. markel and delermine whelher Lhe
applicant’s home markel (or markels) offers elfeclive compelilive opporlunilies for U.S.
investors in Lhal service. Qur analysis of Lhe home markel's elfeclive compelilive
opporlunilies focuses firsl on the e syreresirictions imposed by Lhe foreign governmenl
and also considers ¢ /ac/olimilations on U.S. parlicipalion in Lhe foreign markel. We also

% Seed7 US.C. §5 307(a), 309(a).

63

See foregn Carrier nlry Orderl 196.

64

See foregn Carrer fnlry OrderM 190.194.
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decided Lhal, il a foreign markel allowed U.S. inveslors Lo hold only a less Lhan-conlrolling
inlerest in providers of Lhe relevanl service, Lhen we would allow an applicanl wilh

inveslmenl from Lhal counlry lo exceed lhe 25 percenl benchmark only up Lo Lhe level of
ownership permilled Lo U.S. inveslors.®

73. We lenlalively conclude Lhal we can now further open Lhe U.S. markel Lo
compelilion by eliminaling Lhis ECO lesl for pending as well as fulure applicalions as parl of
our public inleresl analysis under Seclion 310(b)(4). We believe Lhal the WI0 Basic Telecom
Agreemenl substanlially achieves our goal of opening foreign markels, parlicularly for
common carrier wireless services. Twenly -seven olher countries, including virlually all of
the world’s major markels, have agreed Lo open Lheir markels Lo 100 percenl loreign
inveslmenl in wireless services as of January 1, 1998, and 17 others will phase in full
openness beginning in 1999. Olhers will permil lesser degrees of foreign ownership. We also
note thal 65 of Lhese countries have commilled Lo enforce fair rules of compelilion. In Lhis
new environmenl, we believe Lhal facililaling foreign investmenl in U.S. wireless markels wil
significanlly enhance compelilion in Lhese markels. Moreover, we see lillle concern wilh
anlicompelilive conducl as a resull of foreign inveslmenl in these markels, which, for Lhe
mosl parl, consisl of wholly domeslic services. 'They Lherelore do nol implicale Lhe same
kinds of anticompelilive dangers as in Lhe inlernalional Section 214 conlext.® Iinally, we
believe thal eliminaling the ECO Lest will speed foreign investmenl inlo U.S. wireless markels
and relieve applicanls and Lhis Commission of unnecessary regulalory burdens.

74.  We therefore propose Lo eliminale the BCO Llesl as a componenl of the Seclion
310(b)(4) public interesl analysis for common carrier applicanls wilh investmenl by enlities
from WTO countries. Inslead, we propose Lo simplify our review of such foreign investment.
If an applicanl’s foreign inveslor has ils home markel in a W10 Member counlry, Lhere would
be a strong presumplion Lhal denial of the applicalion would nol serve Lhe public inleresl.
We would, of course, conlinue lo consider public inlerest factors in delermining whelher to
grant or deny a common carrier applicalion under Section 310(b)(4), including any national
security, law enforcemenl, foreign policy, or trade concerns brought Lo our altenlion by the
Executive Branch.®" We propose to apply this new policy o all proceedings pending before
Lhe Commission in any procedural stalus al the lime our new rules become effective.

750.  We do not anlicipale thal we wouid easily be persuaded thal the public
interest would be served by denying a license based on Section 310(b)(4) concerns, absent

% See foreggn Carrver bnlry OrderT 199.214.

8  See infral 90.

8 See sypraSeclion I11.A.1.a.
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serious concerns raised by Lhe Lxeculive Branch. Neverlheless, some applicalions may pose
a very high risk lo compelilion. In Lhese circumslances, we would deny an applicalion even
il Lhe applicanl’s foreign investmenl is from a W0 Member counlry. A parly pelilioning Lo
deny an applicalion would have lo show Lhal granl of Lhe applicalion would pose a very high
risk Lo compelilion in Lhe U.S. lelecommunicalions markel Lhal could nol be addressed by
condilions Lhal we could impose on Lhe license. We requesl commenl on Lhis lenlalive
conclusion and ask whelher olher specific crileria may be relevanl under Seclion 310(b)(4).
In parlicular, we ask whelher we need lo review an increase in loreign ownership by a
licensee Lhal already has more Lhan 25 percenl foreign ownership. Il is clear Lhal we will
need Lo review applicalions Lhal involve a Lransfer of conlrol of a licensee, bul we solicil
commenl here on whelher we need Lo review addilional investmenls Lhal do nol effecl a
transfer of conlrol. Commenlers should also address whelher we should examine Lhe extent
of a W0 Member’s commilmenl or ils implemenlalion of ils commilmenl in delermining
whelher a parlicular applicalion presenls compelilion problems that musl be addressed.

76.  We lenlalively conclude Lhal we will conlinue lo delermine a foreign inveslor’s
home markel by applying Lhe "principal place of business” lesl Lhal we sel oul in Lhe
toreggn Carrrer Lntry Order®™ We nole Lhal under Lhe GATS, a corporalion formed under Lhe
laws of a Member and doing subslanlive business in lhe terrilory of thal or anolher Member
is a "service supplier” of a WI0 Member.® Thus, a "service supplier" of one country could, in
some inslances, have ils "principal place of business” in another counlry. Il has been our
experience thal equaling a foreign entity’s home markel Lo ils principal place of business
has been a workable definilion Lhal has reliably delermined the markel wilh which it is
fairesl Lo associale Lhe foreign enlily. We accordingly Lenlalively conclude thal we should
relain Lhis approach. We neverlheless request comment on whether Lhis GATS concepl
should affect our analysis of a foreign investor's home markel,

2. Non—WTO Member Countries

77. Il a common carrier applicant is unable Lo show Lhal ils foreign inveslor is
from a WT0 Member counlry, we propose to relain Lhe existing ECO test as a component of
our public inlerest analysis under Seclion 310(b)(4). We would conlinue lo examine whelher
Lhe foreign investor's principal place of business offers effective compelilive opporlunities to
U.S. inveslors in the parlicular service sector in which the applicant seeks Lo compele in Lhe
US. markel. We tenlalively find thal our goals of increasing competilion and opening
foreign markels would continue lo be served by opening the U.S. markel Lo foreign investors
only Lo the exlenl thal Lhe foreign investors’ home markets are open to U.S. inveslors. We

®  See foregn Carrier bnlry Orderdl 207.

8 SeeGATS arl. XXVIIL.
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conlinue Lo believe Lhal Lhe incenlive ol being allowed Lo parlicipale in Lhe US. markel will
encourage Lhe governmenls of non W10 Member counlries Lo liit oe ureand de /aclo
barriers Lo U.S. inveslmenl.™ We seek commenl on Lhese lenlalive conclusions and on ways
thal the exisling LLCO Lesl mighl be revised lo be less adminislralively burdensome.

D. Regulatory Issues

78.  We believe it is appropriate to revisit in this proceeding the regulatory
safeguards that we apply to U.S. carriers in their provision of U.S. international common
carrier services. We have attempted in recent proceedings’ to focus our regulatory
safeguards on our primary goal of promoting effective competition and on the necessary
corollary of preventing anticompetitive conduct in the provision of U.S. international services
and facilities. We are particularly concerned that our regulations be effective but no more
burdensome than necessary to prevent such conduct. Our intention in this proceeding is to
ensure that each of the regulations we impose on U.S. international carriers serves a necessary
function that is not duplicated by some other regulation or statute.

79. Our review of our regulatory safeguards is also prompted by the GATS
obligation, under Article VI, that Member countries' domestic regulation be administered in a
reasonable, objective and impartial manner. The GATS also requires that any regulatory
safeguards that we impose on carriers from WTO Member countries are consistent with our
commitments under the WTO Basic Telecom Agreement, including our MFN and National
Treatment obligations. Moreover, the safeguards that we propose in this Notice serve to
fulfill the U.S. obligations, negotiated as part of the WTO Basic Telecom Agreement, to
maintain measures to prevent anticompetitive conduct. The Reference Paper on Pro-
Competitive Regulatory Principles not only allows, but requires, countries to maintain
appropriate measures to prevent anticompetitive practices in the basic telecommunications
market. We believe that the rules that we propose in this section not only will be effective in
fulfilling these regulatory commitments made by the U.S. Government but will be consistent
with other relevant provisions of the GATS in that they are a reasonable, objective, and
impartial means of attaining legitimate public interest goals.”

See foregpn Carrier £nlry Orderi 186.
" See eg. foregn Carrier balry OrderT 256271 (modifying dominant carrier and other operaling
safeguards); Regulation of International Accounling Rates, CC Dockel No. 90337, Ahase /] Fourlt Keport and
Order FCC 96-459 (Dec. 3, 1998) ( Aexsbitily Orden, recon. pending(adopling rules permilling Mexible
selllemenl arrangements); Rules for Filing of Inlernational Circuit Stalus Reporls, CC Dockel No. 93- 157, Aepor!
and Ordesr; 10 FCC Red B605 (1995); Lenchmarks Notice supranole 9, infraM 119.121.

% SeeGATS arl. VI.
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80.  We conclude above that opening our markets to carriers from WTO countries
is in the public interest. We believe, however, that even in this new competitive environment,
we must maintain safeguards against the potential for a foreign-affiliated U.S. carrier to
leverage the market power of its foreign carrier affiliate to the detriment of unaffiliated U.S.
carriers. We also believe that foreign carriers that have market power in a destination country
and that are not subject to competition in that country have a heightened ability to
discriminate in favor of their U.S. affiliate. Lacking competitive choices, unaffiliated carriers
would be forced to use termination facilities provided by the foreign incumbent, who could
use such monopoly control to discriminate in favor of its affiliate. Monopoly control could
extend over a variety of network elements essential to the termination of international service,
such as international half-circuits, cable head-ends, and digital access cross-connection
switches. Foreign monopolists would also have an unfair advantage in providing service to
customers who have a presence in both the U.S. and foreign markets and who wish to be
served by the same international carrier on both ends. Such customers would have no option
but to rely on the foreign monopolist for service. Our concern extends beyond the potential

for harm caused to unaffiliated carriers. Premiums extracted through monopoly control could
ultimately result in higher rates to U.S. consumers.

81.  We therefore tentatively conclude that we should strengthen our rules aimed at
detecting and deterring anticompetitive conduct by foreign carriers with market power,
particularly carriers that do not face international facilities-based competition on the foreign
end of a U.S. international route. This approach allows the Commission to maintain oversight
while limiting the regulatory burden imposed generally on foreign-affiliated carriers. Finally,
in order to deter anticompetitive conduct further, we make clear here our intention to impose
specific and significant sanctions on foreign-affiliated carriers that engage in anticompetitive
conduct in the U.S. market.” This approach is consistent with the approach taken under the
Telecommunications Act of 1996, which allows Bell Operating Companies to enter the

domestic and international long distance marketplace, but places significant competitive
safeguards on such entry.”

™ Such sanclions would apply equally to all U.S. carriers with foreign affiliales thal have market power in

the foreign markel, regardless ol whelher lhe carriers’ primary ownership is U.S. or foreign.
" Seed? US.C. § 272 (b)-(e); see alsolmplementalion of the Non—accounling Safeguards of Seclions 271

and 272 of the Communications Acl of 1934, as Amended, CC Docket No. 96 - 149, Zizst Heport and Order and
Further Nolice of Proposed Kulemaking VCC 96 -489 (Dec. 23, 1996) ( Mon-accounting Salesuards Order and
JWPRH. In both the domestic and international services conlexts, we believe Lhal compelilion does nol remove
Lhe need for regulatory constraints on carriers that have the ability Lo leverage Lheir existing markel power
inlo new markels. See a/soRegulatory Trealmenl of LEC Provision of Inlerexchange Services Originating in the
LEC’s Local Exchange Area and Policy and Rules Concerning Llhe Inlerstate Inlerexchange Marketplace, CC Dockel

Nos. 96-149 and 96-61, Second Repor! and Order; FCC 97-142 (April 17, 1997) ( L4C Regulatory Trealment
Ordes).
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1. Modification of Dominant Carrier and Other Operating Safeguards

82.  Our international regulations traditionally have distinguished between
"dominant" and "non-dominant" carriers. We have classified carriers operating in the U.S.
market, whether U.S.- or foreign-owned, as dominant in their provision of U.S. international
services on particular routes in two circumstances: (1) where we have determined that a U.S.
carrier can exercise market power on the U.S. end of a particular route” and (2) where we
have determined that a foreign carrier affiliate of the U.S. carrier has market power on the
foreign end of a particular route that can adversely affect competition in the U.S. international
services market (e.g., a carrier has the ability to act anticompetitively against unaffiliated U.S.
carriers through the control of services or facilities on the foreign end that are essential to
terminate U.S. international traffic).”® Carriers regulated as dominant on a particular route
due to an affiliation with a carrier on the foreign end of the route are subject to specific
safeguards set forth in our rules.” These safeguards are to a great extent different from the
safeguards the Commission traditionally has imposed on U.S. carriers regulated as dominant
due to market power of the U.S. carrier on the U.S. end of a route.”® Our focus in this

® See generallyinternalional Compelilive Carrier Policies, Aeport and Order; 102 FCC 2d 812 (1985),

recon. denred 80 RR 2d 1435 (1986).

% SeeRegulalion of Internalional Common Carrier Services, Aeport and Order; 7 TCC Red 7331, 7334 119

(1992) ( /nlernational Services, see also foreggn Carrver bnlry Order 116, In general, for purposes of
delermining a US. inlernalional carrier’s regulalory slatus, we consider the U.S. carrier lo be affilialed with a
foreign carrier when the foreign carrier owns a greater than 25 percent inleresl in, or conlrols, the U.S. carrier
or when the US. carrier owns a greater than 25 percent inlerest in, or controls, the foreign carrier. JSeed?
C.I'R. & 63.18(h)(1)(i)(A).(B). We then apply the following presumplions: (1) carriers withoul a foreign
affilialion on Lhe roule al issue are presumed non - dominant; (2) carriers affilialed wilh a carrier thal is a
monopoly in Lhe deslination markel are presumplively classiflied as dominanl for Lhal roule; and (3) carriers
alfilialed wilh a foreign carrier thal is nol a monopoly on thal route receive closer scruliny by the Commission.
Carriers thal provide service on a roule solely through the resale of an unalfilialed US. facililiesbased
carrier's inlernalional swilched services are presumed nondominanl regardless of any foreign carrier alfiliation
on the route. See lnlernalional ServicesT 19, 31, see also4? CTR. § 63.10(a).
™ A foreign-affilialed carrier regulaled as dominanl on a parlicular roule is required to: (1) file

internalional service lariffs on 14-days nolice withoul cosl support; (2) mainlain complele records of the
provisioning and mainlenance of basic network facilities and services procured from ils loreign carrier alfiliate

.. (3) oblain Commission approval pursuanl lo § 63.18 belore adding or disconlinuing circuils; and (4) file

quarlerly reporls of revenue, number of messages, and number of minutes of bolh originaling and lerminating
traffic ... " 47 CI'R. § 63.10(c).

®  Regulalions associaled with dominant carrier classificalion due lo markel power of the U.S. carrier on

the U.S. end of a roule include rate of return or price cap regulation lo ensure Lhal rales are reasonable, see
: (conlinued...)
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proceeding is the safeguards that we impose due to a U.S. carrier's affiliation with a carrier
that has market power on the foreign end of a U.S. international route.

83.  We tentatively conclude that the general requirements imposed on all U.S.
international carriers by our rules” should permit us to scale back some of our current basic
dominant carrier safeguards without compromising in any meaningful way our ability to
monitor and prevent anticompetitive conduct. Reducing these unnecessary regulations will
have the beneficial effect of lowering carrier costs. They will also help minimize tacit
coordination of prices and facilitate carriers' ability to make rapid, efficient responses to
changes in demand and cost. We also anticipate that reduced regulatory burdens will have a
beneficial impact on consumers by allowing carriers to respond more rapidly to competitive
pressures to lower prices and improve the quality of service.

™(...conlinued)

47 CI'R. § 61.41(a)(1), and more stringenl seclion 214 requiremenls lo prevenl investment in unnecessary new
planl and lo bar service disconlinuances in areas served by a single carrier. See generally LAC Kesulalory
Trealment Order 85-86, Molion of AT&1 Corp. lo le Deciared Non Dominant for Inlernalional Services Order,
FCC 96-209 (May 14, 1996) W 26-28; Felition of GTE Hawasan Jelephone Co., Inc. for Reclassilicalion as a Non
Dominant TS Carrrer; DA 96-1748, T8 (Inl'l Bur. Oct. 22, 1996). In lhe LAC Aesulalory Trealment Order; we
recently concluded Lhal the Bell Operaling Companies’ (BOCs) and independenl local exchange carriers’ (ILECs)
markel power in Lhe provision of local exchange and exchange access service did nol warrant imposing Lhese
tradilional dominanl carrier saleguards on the BOCs’ and ILECs’ provision of in region and out-of - region
domestic and inlernalional long dislance services. We concluded Lhal Lhese safeguards generally were designed
Lo prevenl a carrier from raising prices by restricling ils own oulpul and thal the BOCs and ILECs could nol
leverage their local botllenecks Lo this extenl in Lhe long distance marketplace. We also concluded thal the
benelils of these saleguards would be oulweighed by the burdens thal would be imposed on competilion and
thal other slalutory saleguards and regulalions applicable Lo lhese carriers would address such concerns in a
less burdensome and more effective manner. We noled in the 440 Aegutalory Jrealment Orderthe separale
issue of whether a BOC, or ILEC, or any olher U.S. carrier should be regulaled as dominani in the provision of

internalional service because of the markel power of an alfilialed foreign carrier in a foreign destinalion
markel. /78 n.22.

™ Seed4? US.C. 88 201.203; 47 CI'R. § 43.51(a).{d) (requiring common carriers engaged in foreign

communicalions lo file with the Commission certain contracts, agreements, and other arrangements); 47 C.I'R.
§ 43.51(¢) (Inlernalional Selllements Policy); 47 C.F.R. § 43.61 (requiring common carriers engaged in lhe
provision of inlernalional telecommunications service belween the Uniled Slates and foreign destinalions Lo [ile
reports conlaining annual traffic and revenue data); 47 C.I.R. § 43.82 (requiring [acililies-based carriers
engaged in the provision of inlernalional service Lo file annual inlernalional circuil stalus reports); 47 C.I.R. §
63.14 (prohibiting U.S carriers authorized lo provide inlernalional communicalions service from agreeing lo
accepl special concessions directly or indireclly from any foreign carrier or administration with respect to
Lraffic or revenue flows belween the Uniled Slales and any foreign country for which the U.S. carrier is

authorized to provide service); 47 C.I'R. § 63.15 (requiring privale line resellers Lo file annual circuil addition
reports).
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84.  We also recognize, however, that foreign carriers with market power that are
not subject to competition in their markets have the incentive and a heightened ability to
discriminate in favor of a U.S. affiliate, a practice that could result in higher rates and less
innovative, lower quality service than is available under competitive conditions. We therefore
propose to adopt dominant carrier safeguards that would apply to foreign-affiliated carriers
depending on the risk of competitive harm the carrier poses. The basic safeguards would
apply to all U.S. carriers that are regulated as dominant on a particular route due to an
affiliation with a carrier with market power in the destination country. A carrier that is
affiliated with a foreign carrier that has market power but that faces competition from
multiple international facilities-based carriers in the foreign destination country would be
subject to these basic safeguards only. A carrier that is affiliated with a foreign carrier that
has market power and does not face competition from multiple international facilities-based
carriers in the foreign destination country would also be subject to supplemental safeguards.
This approach allows the Commission to maintain maximum oversight where competitive

risks are substantial while limiting the regulatory burden imposed generally on foreign-
affiliated carriers.

85.  We believe that this approach is a significant advance from the regime imposed
by the Foreign Carrier Entry Order. This approach, together with the other safeguards
discussed below, would allow entry by all carriers from WTO countries, but would prevent

foreign carriers with market power from leveraging that market power into the U.S. market.
We seek comment on this tentative conclusion.

86.  We also tentatively conclude that we should continue our current regulatory
treatment of non-equity business arrangements between U.S. and foreign carriers. We stated
in the Foreign Carrier Entry Order that we would impose dominant carrier regulation on a
U.S. carrier for its provision of international basic service on particular routes where a co-
marketing or other arrangement with a foreign carrier that has market power presents a
substantial risk of anticompetitive effects in the U.S. international services market.** We
continue to believe that circumstances may arise where a non-equity business relationship
between a U.S. carrier and a foreign carrier with market power creates a risk of
anticompetitive conduct that warrants increased Commission oversight. We therefore propose
that, where we do find a substantial risk of anticompetitive effects from a particular co-
marketing or other non-equity arrangement, we will impose the basic and, where applicable,
the supplemental dominant carrier safeguards on the participating U.S. carrier. We request

O Joregn Carrier Enlry Orderl 253,

36



Federal Communications Commission FCC 97-195

comment on this proposal, including whether additional safeguards are necessary for these
joint venture arrangements.®!

87.  Finally, we propose that, in determining whether to classify a foreign-affiliated
U.S. carrier as dominant with respect to an affiliated destination market, we should generally
not consider the effectiveness of foreign regulation in the destination market as a relevant
factor. Currently, our rules permit carriers to argue that effective regulation in the foreign
market weighs in favor of non-dominant treatment.® Our experience has been that analyzing
the effectiveness of regulation in a foreign market imposes significant burdens on the
Commission and on applicants and delays foreign carrier entry. Rather, we believe it would
be faster and fairer to apply dominant carrier regulation to all foreign-affiliated carriers on
routes where their affiliates have market power, regardless of the foreign country's regulatory
regime. We believe that improved safeguards should cause no additional undue burdens on
the affiliated U.S. carrier where a foreign country has adopted effective competition
safeguards. We seek comment on this proposal.

a. Purpose of Dominant Carrier Regulation

88.  As the Commission has previously observed, there are two ways in which a
carrier can exercise its market power to profitably raise and sustain prices above competitive
levels.® First, a carrier may be able to raise prices by restricting its own output (which
usually requires a large market share); second, a carrier may be able to raise prices (or
prevent prices from falling to a lower competitive level) by increasing its rivals' costs and
thereby causing its rivals to restrict their output through the carrier's control of an essential

B SeeMCl Pelition for Reconsideralion of the Aoreggn Carrver fintry Orderal 6 (arguing Lhal, in order Lo

determine whether Lo impose dominant carrier regulalion, we should require all U.S. carriers lhat have enlered
inlo a non-equily business agreement lo file copies of Lhat agreemenl within 30 days of execulion and o file
all agreements relaled Lo routing of traffic and settlement of accounts on the alfecled roule Lo the exient nol
already required under Seclion 43.51 of the rules; file semi annual circuit stalus reports; mainlain records on
provisioning and mainlenance of nelwork facililies and services procured from a foreign parlner; and file
quarlerly traffic and revenue reporls); see a/soBTNA Pelilion for Reconsideralion al 7 (arguing lhal we should
require U.S. carriers Lo notily the Commission within 30 days of the formalion of a co-marketing or other

non-equily business agreemenl and clarify Lhat we will impose compelitive safeguards in addition to dominant
carrier regulalion where necessary and appropriale).

82

Seed? CFR. § 63.18(h)(8)(ii); see alsod? C.FR. § 63.10(a)

8 See LU Regulalory Treatment Ordert 83.
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input, such as access to bottleneck facilities, that its rivals need to offer their services.* We
believe that foreign affiliations primarily present concerns falling into this second category.

89.  We tentatively conclude that we should target our dominant carrier safeguards
at issue in this proceeding to address the ability of a carrier that has market power on the
foreign end of a U.S. international route to increase the costs of unaffiliated U.S. carriers
through its control of services or facilities used to terminate U.S. international traffic. A
foreign carrier with bottleneck control over essential foreign facilities has the incentive and
ability to restrict the supply of facilities and services needed to terminate U.S. traffic and to
discriminate in favor of its U.S. affiliate in providing such facilities and services. As a new
entrant in competition with incumbent U.S. international carriers, it is less likely, however,
that a foreign carrier will possess sufficient market share needed to raise its U.S. international
service prices by restricting output. Further, given the framework we propose to adopt in this
proceeding to govern entry by foreign carriers with market power, it is unlikely that we would
find it in the public interest to grant the Section 214 application of a foreign carrier in
circumstances where such a carrier would have the ability, upon entry or shortly thereafter, to
raise the price of U.S. international service by restricting its output.** Thus, our analysis
below focuses on retaining or modifying our safeguards only to the extent necessary to
prevent a carrier from exercising its foreign market power by raising the costs of unaffiliated
U.S. international carriers through control of bottleneck facilities.

90.  Our primary concerns with anticompetitive conduct by a foreign carrier that has
market power include: (1) routing calls to the U.S. affiliate in proportions greater than those
justified under our proportionate return policy; (2) otherwise inappropriately manipulating the
calculations and settlements payments to favor the U.S. affiliate wrongfully; (3) routing low-
cost proportionate return traffic to the U.S. affiliate, and leaving the rest to its competitor; (4)
providing the U.S. affiliate better provisioning and maintenance intervals and better quality of
service for essential facilities in the destination country, including the foreign circuit and
termination facilities for private network services; (5) undercharging the U.S. affiliate and/or
overcharging its competitors for use of the same essential facilities in the destination country;
(6) revealing to the U.S. affiliate the confidential information that the foreign carrier receives
from the U.S. affiliate's competitors; (7) giving the U.S. affiliate advance notice of network

% Economists have recognized these differenl ways to exercise markel power by dislinguishing belween

"Stiglerian" markel power, which is the abilily of a firm profilably to raise and sustain its price significanlly
above the competilive level by restricting its own oulpul, and "Bainian” market power, which is the abilily of a
firm profilably to raise and suslain ils price significantly above the compelilive level by raising ils rivals’ costs,
Lthereby causing the rivals lo restrain their oulpul. Thomas G. Kratlenmaker, Roberl H. Lande, & Sleven C.
Salop, Honapoly Power and Markel Fower i Anlitrus! Law 76 Geo. L. 241, 249-53 (1987).

% See supral 40.
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changes and other information that the U.S. affiliate and its competitors will need to know;
(8) refusing to implement a new service or capability in correspondence with an unaffiliated
U.S. carrier until the U.S. affiliate is able to provide the service or capability; or (9) either as

an agent or through an affiliated third party, selling the services of the U.S. affiliate in ways
that use the foreign carrier's home market power.*

91.  We discuss below proposed modifications to our dominant carrier safeguards to
strengthen our ability to detect and deter these forms of anticompetitive conduct.” We also
discuss below proposed revisions to our no special concessions prohibition, which currently
prohibits all U.S. carriers from agreeing to accept special concessions from any foreign carrier
or administration. Finally, we also reiterate the benchmark settlement rate proposals raised in

the Benchmarks Notice and discuss possible remedies where anticompetitive conduct has
occurred.

b. Basic Dominant Carrier Safeguards
i. Tariffing Requirements

92.  Currently, we require carriers regulated as dominant due to a foreign carrier
affiliation to file their international service tariffs on no less than 14 days' notice.®® The
international service tariffs filed by these dominant carriers are not presumed lawful. We
believe that these dominant carrier tariffing safeguards are generally designed to prevent a
carrier from raising prices by restricting its own output rather than to prevent a carrier from
raising prices by raising its rivals' costs.* These tariffing safeguards are not well-suited to
prevent the competitive risks generally associated with a U.S. carrier operating in

% See Sprint Corp, Declaralory Ruling and Order 11 FCC Red 1850, T 56.57 (1996) ( Spruad/ D1/77,

% See supranole 77 (listing our current dominant carrier requirements).

%  We adopled Lhis nolice period in the Zoreggn Carrier fnlry Order reducing il from Lhe previous
requirement of 45 days’ notice. We also eliminated in Lhal proceeding the requirement thal these dominant
carriers file cosl support. We based our new lariffling requirements on our beliel thal competition in the U.S.
international services market is a betler constraint on unreasonable prices lhan Commission review of a foreign
carrier’s cost showing, and Lhal a shorlened nolice period provides carriers with additional flexibilily Lo
respond lo customer demand. See also forejn Carrier £ntry Orderfl 261 ("We have due authorily lo request . .
. [cosl supporl] informalion under the Acl, and we will do so when necessary to review the lawfulness of
particular tariff filings."). We also found a 14-day nolice period sufficient to permit interested parties and the
Commission an opportunily Lo assess Lhe lawlulness of these larills. See also foregn Carrrer binlry Orderi 262.

89

See LLC Regulalory Trealment Ordert 85.
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correspondence with an affiliated foreign carrier that has market power in a destination
90
country.

93.  We also believe that applying the current dominant carrier tariffing safeguards
to a U.S. carrier that does not have the ability to raise prices for international services by
restricting its own output can dampen competition. The advance notice period and "no
presumption of lawfulness" can facilitate the tacit coordination of prices and impede a
carrier's ability to innovate and efficiently respond to changes in demand and cost. Moreover,
we believe that our dominant carrier tariffing requirements can impose significant
administrative burdens on the Commission and carriers, particularly to the extent they
encourage competitors to challenge a carrier's rates in order to impede the carrier's ability to
compete. We also believe that a shortened notice period, when coupled with a presumption

of lawfulness, will provide carriers with additional flexibility to respond to customer
demand.”!

94.  We tentatively conclude that the burdens imposed on competition, the regulated
firms, and the Commission by the current tariffing requirements we apply to dominant
foreign-affiliated carriers (the 14-day advance notice period and the no presumption of
lawfulness) outweigh any benefits of such regulation. We thus tentatively conclude that we
should allow dominant, foreign-affiliated U.S. carriers to file their international service tariffs
on one day's notice and that we should accord such tariff filings a presumption of lawfulness.
We request comment on these tentative conclusions. We also request comment on whether
we should maintain the longer notice period as a tool to detect predatory price squeezes.

ii. Addition or Discontinuation of Circuits

95. In the Foreign Carrier Entry Order, we retained our requirement that carriers
regulated as dominant because of a relationship with a foreign carrier obtain Section 214
approval before adding or discontinuing circuits on those routes for which the carrier is
regulated as dominant. We explained that prior authorization enables us to monitor the
addition of circuits on affiliated routes and detect deviations from expected traffic flows,
including the flow of return traffic. We found that it was necessary to retain the requirement

% These risks are explained szpza® 90.

9

Bul see Sprint/D7/771 107 (finding Lhal Lhe 14-day notice period . rather than a one- day nolice
period . provided a betler opportunity to detecl polential predatory pricing before it occurs).
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to remedy promptly any abuses of foreign market power in the provision of U.S. international
: 92
services.

96. We do not believe that the value of prior approval as a tool to detect and
remedy potential anticompetitive conduct justifies the burden it imposes on carriers regulated
as dominant in their provision of service to countries that have eliminated legal barriers to
international facilities-based competition and licensed multiple international facilities-based
competitors to compete with the incumbent carrier. Foreign market conditions in these
circumstances will provide some protection against discrimination by the foreign carrier
against unaffiliated U.S. carriers. We believe that we can rely on other less burdensome
mechanisms to monitor an affiliated carrier's circuit growth on the affiliated route. These
mechanisms include quarterly traffic and revenue reports, discussed below, and our annual
circuit status and addition reports.”® We also propose to require as a basic dominant carrier
safeguard that the carrier notify the Commission of the addition of circuits on the dominant
route, specifying the joint owner of the circuit. We request comment on our proposal not to
include as a basic dominant carrier safeguard prior approval to add or discontinue circuits but
to instead require quarterly notification of circuit additions.* We also request comment

whether we should require that the quarterly notification of circuit additions specify the
particular facilities on which each circuit is added.

97.  Finally, we note that certain carriers regulated as dominant on particular routes
due to a foreign carrier affiliation obtained their Section 214 authorization prior to adoption of
the ECO test in the Foreign Carrier Entry Order. As Cable & Wireless, Inc., has noted in its
petition for reconsideration of that order, the ECO test applies to applications from these
dominant carriers when they seek to add circuits on their authorized dominant routes. By
eliminating the prior certification requirement as a basic dominant carrier safeguard, a foreign
carrier that obtained authority to serve a non-WTO Member country prior to adoption of the
ECO test would be permitted to add circuits to non-WTO Member countries that have
eliminated legal barriers to entry and licensed multiple new international facilities-based

% Joregn Carrier fnlry OrderM 263-65; see also /a1 264 ("o the extent a U.S. carrier is engaged in
collusive behavior with a foreign carrier, the prior authorization process allows the Commission lo condition Lhe
gran! of addilional circuils or otherwise deny them, rather than to engage in whal could be a lenglhy
revocalion process."); accord Sprind/F7/07M 107.

B 47 CYR. 9§85 43.82, 63.15(b).
% When Lhe Commission approved Brilish Telecom's 20 percent investment in MCl, il did not impose
dominanl carrier regulalion, and therefore a prior cerlification requirement, on MCL. IL imposed other
safeguards, however, including the requiremenl thal MCI notify the Commission of each addilion of circuils on

the U.S.- UK. roule. .SeeMCl Communications Corporation/British Telecommunications ple, Zectaralory Ruling
and Order 9 FCC Red 3960, T 37, 39, 46 (1994) (£7/#CY.
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competitors, unless we otherwise prohibited these circuit additions by rule. We request
comment on whether such a rule is necessary to achieve the goals in this proceeding.

iii. Quarterly Traffic and Revenue Reports

98. In the Foreign Carrier Entry Order, we decided to retain our requirement that
carriers regulated as dominant because of a relationship with a foreign carrier file quarterly
traffic and revenue reports. We held that maintaining the quarterly traffic and revenue report
requirement was "necessary to limit the potential for anticompetitive conduct."®® We continue
to believe that quarterly traffic and revenue reports help enable us to detect and deter
anticompetitive conduct. In particular, they assist us in detecting deviations from expected
traffic flows — for example, in the flow of return traffic from an affiliated country.

99. Commenters addressing our tentative conclusion to maintain our quarterly
traffic and revenue reports should address whether, if we retain these reports, we should
change them to make them more effective in identifying anticompetitive conduct by providing
greater specificity regarding the type of information to be reported.

100. We believe that, if we revise our approach to authorizing foreign carriers with
market power to participate in the U.S. international services market as proposed in this
Notice, we must strengthen our ability to detect and deter anticompetitive conduct. We
therefore request comment on whether other measures would be useful to strengthen the
reporting requirements proposed as basic safeguards for dominant foreign-affiliated carriers.
Alternatively, we request comment whether our annual filing requirements under Section
43.61 of the rules and the reporting requirements established in our equivalency decisions and
our recent Flexibility Order”® provide sufficient information to identify anticompetitive

% Jforegn Carrier Lnlry Orderl 265, see also Sprinl/ 2707 107 ("|T|he requirement Lhal Sprint file
quarterly Lraffic reports and seek prior approval for circuil addilions or changes on the I'rance and Germany
routes will belter enable us Lo monilor Lraffic flows belween Sprinl and I'T in France and DT in Germany and lo

remedy promptly any abuses of foreign markel power. . . . |This requirement] is necessary lo aid deteclion of,
and help deler, anlicompelilive conduct.”).

96

Regulalion of Inlernalional Accounting Rates, CC Dockel No. 90-337, Asase /] lourtt Repor! and Order;
FCC 96- 459 (Dec. 3, 1996) ( Hexibility Ordes, recon. pendigz Mo Tacililale our review of allernalive setllements,
we required in the Aewbiily Orderthal US. carriers include in their annual reporl of internalional
telecommunications traffic filed pursuant lo Seclion 43.61 of our rules the number of minules of outbound and
inbound Llralfic settled pursuanl to each allernalive arrangement. JSee /Z9161. We also require thal carriers
routing switched iraffic over private lines to counlries deemed to oller equivalent resale opporlunities file
semi-annual traffic reporls for such traffic for lhe first three years following an equivalency delerminalion.
See, eg, [ONOROLA/EMI, 7 FCC Red 7312 (1992), oz recon, 9 I'CC Red 4066 (1994).

42



Federal Communications Commission FCC 97-195

conduct. We also request carriers to address whether they have their own internally compiled
information that better aides them in detecting anticompetitive conduct by their competitors.

101. We further request comment on whether there should be presumptions about
what constitutes evidence of distortions in competition based on traffic flow. Commenters
should address whether there are thresholds that would allow for a normal variation in traffic
but that would in themselves be a basis for invoking additional safeguards.

iv. Provisioning and Maintenance Records

102. In the Foreign Carrier Entry Order, we required that a dominant, foreign-
affiliated carrier maintain complete records of the provisioning and maintenance of basic
network facilities and services it procures from its foreign carrier affiliate. We required that
this information be available to the Commission upon request. We found that this
recordkeeping requirement would constitute a minor burden and that such information would
be useful in guarding against improper discrimination.”

103. We propose to retain the requirement that foreign-affiliated dominant carriers
maintain records on the provisioning and maintenance of basic network facilities and services
procured from the foreign carrier affiliate. We tentatively conclude that the potential for
undue discrimination in the provisioning and maintenance of foreign facilities and services by
a foreign carrier with market power in favor of an affiliated U.S. carrier presents a substantial
risk to competition in the U.S. international services market and that this risk justifies
maintaining this recordkeeping requirement. We believe this requirement serves as a valuable
deterrent to discriminatory behavior and can serve as evidence of such behavior in the event
we find it necessary to undertake an investigation and possible enforcement action. We
request comment on this tentative conclusion. Commenters on this issue should discuss
whether the provisioning and maintenance recordkeeping requirement is sufficient and
necessary to prevent discrimination in favor of an affiliated U.S. carrier by a foreign carrier
with market power. We also request commenters on this issue to address whether we should
specify a particular form and content for provisioning and maintenance records.”®

Y Joregn Carrier bnlry Orderfl 266.

% See also Sprind Pl DM 119 (requiring Sprinl Lo file wilh the Commission quarlerly reports
summarizing its records on the provisioning and maintenance of facililies and services by I'l' and DT including,
bul not limited to, correspondent or other basic services or facililies procured on behalf of customers of their
joint venlure offerings, in France and Germany); Aon-accounting Safesuards Order and FNPRK sypranole 10

(requesting comment on procedures for implementing Lhe service interval disclosure requirements of seclion
272(e)(1) of Lhe Telecommunications Acl).
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¢. Supplemental Dominant Carrier Safeguards

104. Although we propose above to remove portions of our existing dominant
carrier regulation, we believe that significant concerns continue to exist for carriers affiliated
with foreign carriers that do not face international facilities-based competition in the
destination market. We therefore propose to impose supplemental dominant catrier regulation
on U.S. carriers whose foreign affiliates have market power in destination countries and do
not face facilities-based competition for international services in these destination countries.
These safeguards would generally apply in addition to our proposed basic dominant carrier
safeguards.”® Where a foreign carrier with market power in a destination country can
demonstrate that the country has eliminated legal barriers to international facilities-based
competition and has authorized multiple international facilities-based competitors to compete
with the incumbent carrier, we would presume that supplemental dominant carrier regulation
is not necessary. Where a foreign carrier cannot make this showing, we would presume that
sufficient competition does not exist to help protect against discrimination in favor of the
foreign carrier's U.S. affiliate and would impose supplemental dominant carrier regulation as
discussed below. We seek comment on these tentative conclusions. We also seek comment
on whether a different standard than the presence of multiple international facilities-based
competitors is an appropriate measure of competition in the foreign market.

105. We propose to prohibit a U.S. carrier that is subject to supplemental dominant
carrier regulation from entering into an exclusive arrangement with the affiliated foreign
carrier for the joint marketing of basic telecommunications services, the steering of customers
by the foreign carrier to the U.S. carrier, or the use of foreign market telephone customer
information (including names and addresses). Where the carrier authorized to enter the U.S.
market is itself a foreign carrier with market power, we would similarly prohibit that carrier
from marketing U.S. and foreign services jointly, steering foreign market customers to its
U.S. operations, and using foreign market telephone customer information unless these
arrangements were made available on a nondiscriminatory basis to other U.S. carriers. We
request comment on this approach, including whether these exclusive arrangements should
instead be treated as special concessions under Section 63.14 of the rules.'® Our concern
with adopting a blanket prohibition of these arrangements is that it may unnecessarily limit
potential U.S. consumer benefits, such as one-stop shopping.

% To Lhe extent any supplemenlal safeguard we adopt is duplicative of, or inconsistent with, a basic

safeguard, we would require a carrier subject to the supplemental safeguards to comply with the supplemental
safeguard only. For example, if we require dominant carriers subject to supplemenlal safeguards to oblain
prior approval before adding circuits and to file quarlerly circuil stalus reporis on the dominant route, il
would appear unnecessary Lo require thal they also notify us quarlerly of their circuit additions.

0 See infraTl 114.118.
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106. We also specifically request comment whether a U.S. carrier's use of foreign
market telephone customer information is subject to the provisions of Section 222 of the Act
and should be subject to any rules the Commission may adopt to implement this provision of
the Act.'® We note that Section 222 of the Act applies to all carriers, not just carriers that
would be subject to the supplemental safeguards.

107. We further believe that, where a foreign carrier with market power does not
face international facilities-based competition in the destination country, it is critical that we
enhance our monitoring of the carrier's traffic and circuit growth for that country and have the
ability to remedy promptly any anticompetitive conduct. We therefore propose that foreign
carriers subject to supplemental dominant carrier regulation on an affiliated route be required
to obtain prior approval to add circuits on that route. We also propose to require these
carriers to file quarterly circuit status reports for their facilities-based circuits and resold
private line circuits and to make these reports publicly available in order to facilitate detection
of improper routing of traffic. We believe that both of these requirements would allow for
more timely oversight of the level of traffic carried by the foreign carrier on the affiliated
route and would enhance our ability to remedy more promptly any anticompetitive conduct in
the routing of U.S. international traffic. We seek comment on these tentative conclusions.
We also request comment whether, if we adopt a quarterly circuit status reporting

requirement, it is necessary to require carriers to specify the particular facility on which each
of their circuits on the dominant route is either active or idle.'®

108. We also propose to require that carriers subject to supplemental dominant
carrier regulation make available an electronic summary of contracts filed under Section 43.51
and to identify in the summary particular provisions in other agreements that the new
agreement supersedes.'”® We believe that this requirement would facilitate the ability of the
Commission and other carriers to more easily become aware of the subject matter of a given
contract and the extent to which a newly concluded agreement supersedes existing
agreements. We tentatively conclude that such carriers should file an electronic summary (on
a 3%-inch diskette, formatted in IBM-compatible form, using WordPerfect 5.1 software) of
contracts that would be made publicly available. We also propose that foreign-affiliated

0 47 USC. § 222; seelmplementalion of the Telecommunications Acl of 1996: Telecommunications

Carriers’ Use of Customer Proprietary Network Informalion and Other Customer Informalion, CC Docket No. 96-
115, Molice of Proposed Rulemaking 11 FCC Red 12,513 (1996).

" The annual circuit slatus and addition reports filed by all U.S. inlernational carriers under Seclions

43.82 and 63.15 of the rules are nol facilily-specific. See Rules for the Filing of International Circuit Stalus
Heporé, CC Dockel No. 93-157, 10 FCC Red 8605, 8606 T 9 (1995); Public Notice, Annual Circuil Status Reporls
Due on March 31, DA 97-577, released March 18, 1997.

0547 CFR.§ 4351,
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carriers subject to supplemental dominant carrier regulation file quarterly reports summarizing
their records on the provisioning and maintenance of facilities and services by their affiliated
foreign carriers.'” We seek comment on these tentative conclusions.

109. Our goal in proposing these heightened safeguards is not to impose
burdensome regulations that might deter foreign carrier entry. On the contrary, we have
attempted to craft safeguards that are no more burdensome than necessary to address our
competitive concerns. With this goal in mind, we ask for comment on whether we should lift
these supplemental safeguards for any dominant foreign-affiliated carrier whose foreign
affiliate offers settlement rates at or below the low end of the benchmark range proposed in
our Benchmarks Notice on the affiliated route. We believe that the ability of any such carrier

to distort competition on this route would be significantly reduced if the settlement rate were
at this low level.'®

110. We propose to streamline all applications from carriers that are willing to
accept such heightened regulation.'® We seek comment on this tentative conclusion.

d. Structural Separation

111. We seek comment on whether we should adopt an additional safeguard that
would apply to carriers regulated as dominant on a particular route or routes due to a foreign
carrier affiliation. Specifically, we seek comment on whether we should require some level
of structural separation between the U.S. carrier and its affiliated foreign carrier. We seek
comment on the level of separation that should be imposed and on whether the U.S.
interexchange marketplace is an appropriate model. We note that Bell Operating Companies
(BOCs) will be subject to strict structural separation requirements when they are authorized to
enter into the long distance market on an in-region basis. Non-BOC LECs currently are
authorized to enter the in-region long-distance market and are also subject to separation

104

See also Sprind/F7/D7 119 (requiring Sprint to file wilth Lhe Commission quarterly reporls
summarizing its records on the provisioning and maintenance of facililies and services by I'l and DT including,
but nol limited lo, correspondent or other basic services or facilities procured on behalf of cuslomers of their
joint venture offerings, in France and Germany), Aoz—accounting Safeguards Order and INPRK supranole 10

(requesling comment on procedures for implementing lhe service interval disclosure requirements of section
272(e)(1) of the Telecommunicalions Act).

S in \he Benchmarks Nolice we proposed lo condition Seclion 214 authorizations Lo serve foreign-
affilialed markels on Lhe foreign alfiliate's offering U.S. carriers a settiement rale within the relevanl
benchmark range for lraffic on the route in question. See Henctmarks Nolice T6.

06 See infrafl 131.137.
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requirements. These requirements, however, are not as stringent as those that apply to BOC
provision of in-region service.'”

112.  We seck comment on whether either of these approaches is an appropriate
model to apply as a basic safeguard for U.S. carriers regulated as dominant on particular
routes. Alternatively, should we instead only require such carriers to maintain separate
accounts, in particular, for facilities and services acquired from its foreign carrier affiliate?
Or, should we require that, to the extent a U.S. carrier regulated as dominant uses any of its
or any affiliate's foreign market facilities or services on the dominant route to carry U.S.
outbound or inbound traffic to or from third countries, it must do so only pursuant to rates
that are published in the foreign country or publicly filed with the Commission? This
requirement may be necessary in the prevention and detection of anticompetitive conduct.

113.  We also seek comment on what level of separation is warranted as a
supplemental dominant carrier safeguard for foreign carriers seeking entry into the U.S.
market where such carriers have market power in the destination country and do not face
competition from multiple international facilities-based carriers. As discussed above, we

W07 Seed? US.C. § 272 (requiring thal a BOC provide in- region, inlerLATA service ( Ze, service belween
local access and Lransporl areas) Lhrough a separale affiliale Lhal meels Lhe slruclural and Lransactional
requirements of Section 272); /2§ 272(b) (Lhe Seclion 272 separale alfiliale: (1) is required Lo "operale
independently” from Lhe BOC; (2) is required Lo mainlain separale books, records, and accounls from the BOC;
(3) is required to have "separale officers, direclors, and employees” rom the BOC; (4) "may nol oblain credil
under any arrangemenl Lhal would permil a credilor, upon defaull, lo have recourse to Lhe assels of the
[BOC]"; and (5) is required lo "conducl all Lransaclions wilh Lhe |BOC| . . . on an arm’s length basis wilh any
such transactions reduced to wriling and available for public inspeclion"); see a/lso Non-accounting Salesuards
Order and FVPRHM 15, 146-191 (in implementing the struclural separalion requirements mandaled by Seclion
272, the Commission delermined, w/er aliz that (1) a BOC and ils Section 272 affiliale are prohibited from
jointly owning Lransmission and switching facililies or the land and buildings on which such facililies are
localed and {2) a BOC and its alfiliales, olher Lhan the Seclion 272 affiliale ilsell, is prohibiled from providing
operaling, inslallation, and mainlenance services associaled with the facililies owned by the Section 272
alfiliale (and, similarly, Lhal a Section 272 affiliale is prohibiled from providing such services associaled with
the BOC's facililies)); 447 Regutalory Ireatmen! OrderM 2,7, 179 (requiring incumbent independent LECs ( Ze,
exchange lelephone companies other Lhan the BOCs) Lhal control local exchange and exchange access facililies
to provide their in -region, interstate, domestic, interexchange services through a separale affiliate lhal (1)
mainlains separale books of account; (2) does nol jointly own transmission or swilching facilities with its
alfiliated exchange telephone company; and {3) acquires Lhal exchange lelephone company's services al lariffed
rales and conditions); /71 164 ("In addilion lo taking exchange services by lariff, the LEC may allernalively
take unbundled network elemenls or exchange services for Lhe provision of a telecommunications service
subject to Lhe same lerms and condilions as provided in an agreement approved under seclion 252 Lo which
Lhe independenl LEC is a party."); /27 8 (requiring the independent LECs Lo provide in-region, inlernational
services through a separale alfiliate Lhal satisfies the same separalion requirements thal apply Lo their
provision of in-region, inlerstale, domestic, interexchange services).
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believe such carriers have greater ability to discriminate in favor of affiliated carriers,'® and it

may thus be appropriate to apply stricter separation requirements than we apply to carriers
that face competition in their markets.

e. Other Operating Safeguards
i. '""No Special Concessions'" Requirement

114. We currently prohibit all U.S. carriers, regardless of their regulatory status or
whether they have a foreign affiliate, from agreeing to accept special concessions from any
foreign carrier or administration.'® Although this provision, on its face, applies to any
foreign carrier or administration, regardless of its market power, we stated in the Foreign
Carrier Entry Order that we would look favorably upon requests to waive the special
concessions prohibition in circumstances where a U.S. carrier could demonstrate that the
foreign carrier granting the concession lacks market power. We found that a waiver process
is necessary in order to assess the market power of the foreign carrier granting the concession

but stated that we would revisit our approach as foreign markets eliminate restrictions to entry
and adopt competitive safeguards.'!°

115. With the WTO Basic Telecom Agreement, competition will become more the
rule than the exception on the foreign end of major U.S. international routes. We therefore
propose to modify our no special concessions prohibition to apply only to concessions granted
by foreign carriers with market power in the provision of services or facilities necessary for

the provision of international services, including inter-city or local access facilities on the
foreign end.'!!

116. We request comment on how best to implement this proposal in circumstances
where the Commission has not made a specific market power determination for a particular
foreign carrier."'? For example, is there a "bright-line" test that we can use to identify a class

108

See suyprall 104.

¥ Seed? CFR.§ 63.14.

110

Foreggn Carrer bnlry Orderfl 257.

m

See foreggn Carrier finlry Order® 116 (defining markel power).

" We may make markel power delerminations, for example, in circumstances where a foreign carrier has

itsell filed an inlernational Seclion 214 applicalion and requested classiflication as a non-dominant carrier
under Section 63.10 of lhe rules. '
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of foreign carriers that do not raise market power concerns?'’* Formulating such a bright-line
test could reduce the need for U.S. carriers to file petitions for declaratory ruling to determine
whether it is permissible to enter into exclusive arrangements with such carriers.

117. We also propose to give greater specificity to our "no special concessions"
requirement by delineating in this proceeding the types of conduct that we consider to be
prohibited by that requirement. We propose to interpret the no special concessions
prohibition of Section 63.14 of our rules to prohibit any U.S. carrier from agreeing to accept
from a foreign carrier with market power in the destination country an exclusive arrangement
that affects traffic or revenue flows to or from the United States not offered to similarly
situated U.S. carriers involving (1) operating agreements for the provision of basic services;
(2) distribution or interconnection arrangements, including pricing, technical specifications,
functional capabilities, or other quality and operational characteristics, such as provisioning
and maintenance times; (3) any information, prior to public disclosure, about a foreign
carrier's basic network services that affects either the provision of basic or enhanced services
or interconnection to the foreign country's domestic network by U.S. carriers or their U.S.
customers; (4) any proprietary or confidential information obtained by the foreign carrier from
competing U.S. carriers in the course of regular business activities with such U.S. carriers,
unless specific permission has been obtained in writing from the U.S. carrier involved; and

(5) arrangements for the joint handling of basic U.S. traffic originating or terminating in third
countries.

118. We request comment on our tentative conclusion that we should interpret
Section 63.14 to prohibit these special concessions between a U.S. carrier and a foreign
carrier that has market power in the destination country. In particular, we seek comment on
whether we should permit any of these exclusive arrangements where the foreign carrier has
market power in a country that has eliminated barriers to international facilities-based entry
and licensed multiple international facilities-based competitors. Finally, we propose to revise
the text of Section 63.14 specifically to cover circumstances where a foreign carrier has

entered the U.S. market directly and without creating a separate legal entity to operate on the
U.S. end.

"3 Qur processing rules for “streamlining” Seclion 214 applicalions conlain a bright-line tesl to idenlify

those facililies applications filed by foreign-affiliated carriers lhal do not appear likely lo raise markel power
concerns and thal, as a resull, can be granted without conducling an ECO analysis or imposing dominant

carrier safeguards. Seed? C.F.R. § 63.12(c)(1). We requesl comment zz/7z in paragraphs 133.137, on whether
we can modify Lhe bright -line lest used for processing Section 214 applicalions lo expand the class of carriers

Lhal appear unlikely to raise markel power concerns and Lhat therefore can be authorized on a streamlined
basis.
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ii. Benchmark Settlement Rates Condition

119. We proposed in the Benchmarks proceeding to condition the facilities-based
switched and private line authorizations of U.S. carriers to serve affiliated markets on the
affiliated foreign carrier offering authorized U.S. international carriers a settlement rate that is
within the benchmark range proposed in that proceeding.'"* Consistent with our existing
International Settlements Policy (ISP), all U.S. carriers would receive the same settlement rate
for traffic on that route.'”® If, after the carrier has commenced service to the affiliated market,
we learn that the carrier's service offering has caused a distortion of competition on the route
in question, we proposed in the Benchmarks proceeding to order that settlement rates to that
country be reduced to the bottom of the range (which in our view approaches cost-based
termination) or to revoke the authorization of the carrier to serve the affiliated market.''® We
emphasized in the Benchmarks Notice that the purpose of this proposal is to prevent carriers
from distorting the IMTS market through service to affiliated markets with excessive

settlement rates.'”” We will decide whether to adopt this proposed condition in the
Benchmarks proceeding.

120. We also proposed in the Benchmarks Notice a competitive safeguard to address
the potential market distortions resulting from one-way bypass of the accounting rate
system."® Specifically, we proposed to grant carriers' applications for authority to resell
international private lines to provide switched services on the condition that accounting rates
on the route or routes in question are within the settlement rate benchmark ranges to be

" Benchmarks Nolrcell 6. We proposed in Lhe Zenchmarks Nolicelo revise our selllement rate

benchmarks adopled in 1992. We proposed three benchmarks ranges, based on counlries’ level of economic
developmenl . upper income, middle income, and low income. We proposed to calculate the upper end of each
range using foreign carriers’ lariffed rates for the three nelwork elements used to provide inlernational
lermination services ( Ze, inlernational Lransmission facililies, inlernational swilching facililies, and domestic
Lransport and terminalion) and Lhe lower end of each range using an eslimate of Lhe long run incremenlal cost
of providing internalional lerminalion services. /7T 43 52.

" See sm/ranole 138 for an explanalion of the ISP.

"o Benchmarks Nolicell 6. An aulhorizalion granled Lo a facililies—based carrier would Lhus be granled

subject Lo a condilion to this effecl. /& n.76.

" Benchmarks NoticeW 7.

"8 One-way bypass exacerbales the nel selllemenls deficil by allowing a foreign carrier to roule US.-

bound traffic over privale lines, where traffic is nol subjecl to setllements payments, while the U.S. carrier is
prohibited from routing its foreign-bound traffic over privale lines and musl therefore make selllement
payments for the foreign- bound traffic. The prevention of such one-way bypass is the basis for the
Commission’s equivalency policy. See sypraT 48 -49.
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