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62. We now LenLaLively conclude LhaL, in lighL of the WTO Basic Telecom AgreemenL,
we need noL apply an ~CO LesL or' any reciprociLy criLeria as par'L of our' inquir'y under
SecLion 2 of Lhe Cable Land'lrlg L'lcense AcL for pending or fuLure appl'lcaLions for cables
beLween the UniLed SLaLes and WTO Member counLries. As in the conLexL of Seclion 214
applicaLions, we find LhaL our concer'ns wiLh r'especL Lo opening for'eign mar'keLs and
eliminaLing the oppor'LuniLy for anLicompeLiLive conducl have lar'gely been saLisfied. None of
Lhe 68 oLher counLr'ies LhaL made commiLmenLs has reserved Lhe righL Lo deny cable landing
licenses on the basis of r'eciprociLy. We Lherefor'e anLicipaLe LhaL Lhose counLries will allow
U.S. companies Lo land cables in Lheir counLr'ies, greaLly reducing our need Lo exercise our
auLhoriLy La deny an applicaLion on the grounds LhaL denial would "assisL in securing righLs
for Lhe landing or operaLion of cables in foreign counLries." Because 52 counLries have
com miLLed Lo granLing markeL access for inLernaLional services, we LenLaLively conclude LhaL,
as in Lhe SecLion 214 conLexL, we do noL have Lhe same anLicompeLiLive concerns LhaL
caused us Lo examine J:;CO criLeria. In Lhis new competiLive envif'OnmenL, we believe Lhe
benefiLs of applying an ~CO LesL are ouLweighed by Lhe adminisLraLive burden on Lhe
Commission and by the bur'den on poLenLial applicanLs. InsLead, we expecL Lo granL mosL
applicaLions for cable landing licenses unless the SLaLe DeparLmenL disapproves or Lhere is
some oLher compelling public inLeresL reason, consisLenL wiLh our discreLion under' Lhe Cable
Landing License Acl, for doing so.

63. AILhough we expecL LhaL cable landing licenses will f'OuLinely be granLed for
submarine cables between the United StaLes and other WTO Member counLries, we seek
comment on wheLher Lhere mighL be some circumsLances in which granL of a cable landing
license would pose such a high risk Lo competition LhaL we should exercise our discreLion Lo
deny an applicaLion for a cable landing license. Commenters should also address wheLher we
should examine Lhe exLenL of a WTO Member"s commiLment or iLs implemenLation of iLs
commiLmenL in determining wheLher a particular applicaLion presenLs compeLiLion problems
that must be addressed.

64. As required by Executive Order 10530,57 we will conLinue Lo seek advice from
the Executive Branch and, in parLicular, Lhe approval of the SLaLe DeparLmenL for every
applicaLion for a cable landing license. We seek comment from Lhe ExecuLive Branch and
oLher interesLed parLies regarding what condiLions should be placed on cable landing licenses
subsequent to the effecLive date of the WTO Basic Telecom Agreement. For example, should

-------------- --

57 Exec. Order No.1 0,530, § 5(a), refJrioied as amendedin3 U.S.C.A. § 301 al 1052 (1985).
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owner'ship reslricLions be imposed on the U.S. cable landing slalion?5B We will defer lo lhe
Slale Deparlmenl's aulhorily if il advises us lhal il will condilion ils approval of cable
landing licenses on the imposilion of certain condilions.

2. Non W'I'O Member Counlries

65. \I'or' counlries lhal are nol Members of the W'I'O, we lenlalively conclude lhal
we should conlinue our policy of applying an I::CO lesl as parl of our inquiry under SecLion 2
of the Cable Landing License Acl. Thal pr-ovision gives us discrelion lo deny any applicalion
if lo do so would assisl in securing righls lo land cables in olher counlr'ies; we believe we
should exercise lhal discrelion in circumslances where a carrier lhal has markel power' in a
non WTO Member' counlry seeks lo land and operale a cable belween lhal counlry and lhe
Uniled Slales. As noled in Seclion III.A.2, S'lJpr!i, lhere are no changed circumslances wilh
respecllo non WTO Member counlries lhal would juslify nol imposing an ECO analysis under
lhe recipr-ocily pr-ovision of the Cable Landing License Acl. We find lhal granling a cable
landing license lo applicanls fr-om non·· WTO Member' counlries may raise a risk of
anlicompelilive conducl similar lo the harms we addressed in the foreigf/ (lirrierAI7/ry
Orderwilh respecllo SecLion 214 aulhor·izalions.

66. We also find that use of our discrelion lo deny a license for a cable belween
lhe Uniled States and a nonWTO Member counlry where a dominant foreign carrier seeks lo
operale both ends of the cable can further our slalulory objecLive lo secur'e landing righls
for U.S. companies. Thus, when considering an applicalion to land a cable that will connecL
lo a nonWTO Member country, we would consider whelher the applicanl is affiliated wilh a
carrier that is dominanl in the destination markel of the cable, and if so, we would consider
whelher lhal destinalion market offer's effedive opportunilies for U.S. companies lo land a
cable on ils shores. We would also conlinue to consider, in addition lo the de jUfC'and de
lac/oECO crileria, olher facLors consislenl with our discrelion under lhe Cable Landing
License Act lhal may weigh in favor of or againsl granl of a license.

C. Seclion 310 Slandard for F'oreign Ownership of Radio Licenses

67. Sedion 310(b)(4) of the Communications Ad allows the Commission lo deny or
revoke a common carrier, broadcasl, or aeronaulical radio license if more than 25 percenl
of the applicanl or licensee is indireclly foreign owned and we find lhal denial or revocation

58 See, e.g, Letter from Michael T.N. FiLch, Acting UniLed StaLes Coordinator and DirecLor, Bureau of
International Communications and Information Policy, U.S. DepartmenL of StaLe, to George S. Li, Chief,
InLernaLional Facilities Division, Federal Communications Commission (Oct. 6, 1992) (approving the Lransfer of
cable landing licenses Lo 10 Acquisition Corporation, a wholly owned subsidiary of Telefonica de Espana, subjecL
Lo a list of conditions) (available in the FCC InLernaLional Bureau Reference CenLer).
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FII".

would serve the public inLeresL. Under the plain language or SecLion 310(b)(4), Lhe
Commission has the aulhoriLy Lo allow indirecL I'or'eign ownership Lo exceed 25 percenL, up Lo
and including 100 percenL.59 In the /tore;gfl CanierJ/fliry Order: we adopLed an \,;CO LesL as
parL or our- public inLer-esL analysis under SecLion 310(b)(4) ror- common carTier' licenses. We
round LhaL opening the U.S. mar-keL Lo ror'eign invesLmenL Lo the exLenL I'oreign counLries do
so in Lheir- rnarkeLs would besL serve our' goals or promoLing cornpeLiLion, pr'evenLing
anLicompeLiLive conducL, and opening I'or'eign mar'keLs.60

68. We now propose Lo eliminaLe the \,;CO LesL as parl of our' SecLion 310(b)(4)
public inleresl analysis for common car-rier radio licensees or applicanLs wiLh I'or'eign
invesLmenL I'rom WTO Member counLries. 61 We lenlaLively conclude LhaL the \,;CO LesL is no
longer a necessary or desirable means of achieving our goals ror the U.S.
lelecommunicalions markeL in lighL of the new global compeliLive condilions creaLed by Lhe
WTO Basic Telecom AgreemenL. We slress lhal, as wilh all licensing decisions, our decision
wheLher Lo granl a license Lo a carrier wiLh foreign invesLmenL rnusL conlinue Lo be based on
a finding LhaL granl of the license would serve the public inLeresL. We lhus reLain Lhe

59 See. e.g, SprilJ! Corp, J)ec/afa!oFj' RulilJg alJd Order, 11 I(CC Rcd 1850 (1996) (approving 28 percenL
foreign ownership of Sprint); Cable« /fireless; IlJc, 10 FCC Rcd 13,177 (1995) (approving conlrolling interest by
aliens of parenl corporation lhat conLrolled corporalion applying for common carrier saLellile licenses); ;/ICI
CommulJica!iofJs Corp alJd jjr;t/sh J'elecommufJica!iolJs pic: J)ec/ara!or'y RulifJg afJd Order; 9 FCC Rcd 3960 (1994)
(approving lransaclion lhat would resull in a potential 28 percenL foreign ownership of MCI); {jA"C CablevisiofJ.
IlJc, 47 PCC 2d 467 (1974) (approving controlling inleresL by aliens of parenl corporation Lhal controlled
corporation applying for cable antenna radio service licenses when such licenses were covered by Seclion
310(b)); Jlelboume IIJ!'I CommulJica!iolJs, l!d., DA 97 115, I"ile Nos. 1940DSE TC96(2), ITC 96492(TC) (lnl'l
Bur. Jan. 21, 1997) (approving controlling inlerest by aliens of parenl corporalion lhat conlrolled corporalion
holding two common carrier satellite earlh stalions); AmericaSk,Y Corp, DA 96- 2034, I"ile No. 1821DSE TC
96(3) (lnt'! Bur. Dec. 6, 1996) (approving conlrolling inleresl by aliens of parent corporation lhal controlled
corporalion holding lhree earlh slation facilities); Snell Offsnore Servs: Co, 11 PCC Rcd 10,119 (Inl'l Bur. &
Wireless Bur. 1996) (approving conlrolling interesl by aliens of parenL corporation Lhal conlrolled corporalion
applying for aulhorily to operate a digital poinl Lo- point microwave network on a common carrier basis); JlCI
CommulJica!iolJs Corp, J)ec/ara!or'y RulilJg, 10 ~'CC Rcd 8697 (Int'l Bur. 1995) (granting MCI's petition for an
increase in its foreign ownership from 28 percent lo 35 percenl); Teleport TralJsmissiolJ lIoldilJgs; IfJc, 9 FCC
Rcd 6430 (Int'! Bur., Telecom. Div., 1994) (approving acquisilion of controlling interest by aliens of parenL
corporation lhat controlled corporaLe common carrier satellite earth station licensee).

60 See l'oreifflJ Carrier Sn!Fj' Order'll 186.

61 We do not address in this proceeding applications by users in lhe Uniled States for Title III licenses lo
access non -u.S. satellites. Those are being addressed in the maLLer of Amendment of the Commission's
Regulatory Policies lo Allow Non - U.S. Licensed Space Slations to Provide Domeslic and Inlernational Satellile
Service in the United Slates, IB Docket No. 96 -111, Alo!ice ofProposed RulemaldlJg, FCC 96 210 (May 14, 1996)
(tl15r'O 4.
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auLhoriLy Lo deny an appJicaLion based on a finding LhaL a gmnL would noL ser've Lhe public
inLeresL or' Lo condiLion lhe license Lo addr'ess specific concenls.62

69. We pr'opose noL La change our approach La SecLion 310(b)(4) common carr'ier
applicalions wiLh r'especL La applicanLs wiLh invesLor's fmm non W'I'O Member' counLr'ies. We
LenLaLively conclude LhaL our' goals will conLinue Lo be ser'ved by applicaLion of the ECO LesL
as part of our public inLeresL analysis for Lhose markeLs. As we noLed in SecLion III.A.2,
supra, Lhese goals have noL yeL been achieved wiLh respecL Lo non WTO Member counLries.

70. We also pmpose noL La change the ad J70cappmach LhaL we reaffirmed in Lhe
Jore/fff/ Caf'fier lo!ry Orr/error aeronauLical licenses. There, we concluded LhaL we would
noL apply the ECO LesL Lo applicaLions for aemnauLical licenses. We sLaLed LhaL aeronauLical
services playa key mle in aviaLion safely and national secur'ily and LhaL we had noL had
sufficienL hisLorical guidance in lhis conLexL Lo esLablish a general r'ule. 63 We LenLaLively
conclude lhaL experience has shown LhaL an ad J70cappmach is appropriaLe for Lhese
licenses, and we see no reason Lo change our case by case appr'oach now. We seek
commenl on Lhis LenLaLive conclusion.

71. I"inally, we do nol propose lo amend our rules for broadcasL licenses, which
are noL cover'ed by lhe WTO Basic Telecom AgreemenL. In Lhe· Jo/'t!/ffJ7 Carrier'lo!IY Order; we
did noL adopL an ECO analysis for broadcasL licenses because we found LhaL lhey presenL
differenl issues lhan common carrierlicenses.64 We do nol propose Lo disLurb Lhal finding
here.

1. WTO Member Counlries

72. In lhe for't'igJ7 Carrier l'rJtrf Ordel,' we adopLed a separaLe ECO Lesl as parL of
our pu bJic inleresl analysis of applications under Section 31 O(b)(4) for common carrier
licenses. Under Lhis LesL, we firsL delermine Lhe applicanL's "home markel(s)" by using a
"principal place of business" approach. NexL, we look al lhe particular wireless service in
which lhe foreign invesLor seeks lo participale in the U.S. markel and deLermine wheLher Lhe
applicanl's home markeL (or markels) offers effecLive competiLive opporlunities for U.S.
invesLors in Lhalservice. Our' analysis of lhe home markeL's effecLive competiLive
opporlunities focuses firsl on the de jurereslricLions imposed by lhe foreign governmenL
and also considers de lactolimilalions on U.S. parlicipalion in the foreign market We also

62

63

64

See47 U.S.C. §§ 307(a), 309(a).

See /'oreigfl Carrier !f!ltrf Order'll 196.

See f'oreigfl Carrier !f!ltIY OrdeAm 190.194.
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decided LhaL, if a foreign mar'keL allowed U.S. invesLor'::; Lo hold only a less Lhan conLrolling
inLeresL in providers of the relevanL service, Lhen we would allow an applicanL wiLh
invesLmenL from LhaL counLry Lo exceed the 25 percenL benchmar'k only up Lo the level of
owner'ship permiLLed Lo U.S. invesLor·s. 55

73. We LenLaLively conclude LhaL we can now furLher open the U.S. markeL Lo
compeLiLion by eliminaLing Lhis !.SCO LesL for pending as well as fuLure applicaLions as par'L of
our public inLeresL analysis under SecLion 310(b)(4). We believe LhaL Lhe W'I'O Basic Telecom
AgreemenL subsLanLially achieves our goal of opening foreign markeLs, parLicularly for
common carrier wireless services. TwenLy seven oLher' counLr'ies, including virLually all of
Lhe world's major markeLs, have agreed Lo open Lheir' markeLs Lo 100 percenL foreign
invesLmenL in wir'eless services as of Januar'y 1, 1995, and 17 oLhers will phase in full
openness beginning in 1999. OLhers will permiL lesser' degr'ees of foreign ownership. We also
noLe LhaL 65 of Lhese countries have commiLLed Lo enforce fair' rules of compeLiLion. In Lhis
new environmenL, we believe LhaL faciliLaLing foreign invesLmenL in U.S. wir'eless markeLs will
significanLly enhance compeLiLion in Lhese markeLs. Moreover, we see liLLIe concern wiLh
anLicompeLiLive conducL as a r'esulL of foreign invesLmenL in Lhese markeLs, which, for Lhe
mosL parL, consisL of wholly domesLic services. They Lherefore do noL implicaLe the same
kinds of anLicompeLiLive dangers as in the inLernaLional Section 214 conLexL.55 Finally, we
believe thaL eliminaLing Lhe !.SCO Lest will speed foreign invesLmenL inLo U.S. wireless markeLs
and relieve applicanLs and Lhis Commission of unnecessary regulaLory burdens.

74. We therefor'e propose Lo eliminaLe the !.SCO LesL as a componenL of Lhe SecLion
310(b)(4) public interesL analysis for common carrier applicanLs wiLh investmenL by en LiLies
from WTO counLries. InsLead, we propose Lo simplify our review of such foreign invesLment.
If an applicanL's foreign invesLor has iLs horne markeL in a WTO Member counLry, Lher'e would
be a strong presumpLion LhaL denial of the applicaLion would noL serve the public inLeresL.
We would, of course, conLinue to consider public inLeresL factors in deLermining whether Lo
granL or deny a common carrier application under' Section 310(b)(4), including any national
security, law enforcemenL, foreign policy, or trade concerns brought Lo our attenLion by the
Executive Branch.57 We propose to apply Lhis new policy to all proceedings pending before
the Commission in any procedural status at the Lime our new rules become effective.

75. We do not anLicipate thaL we would easily be persuaded LhaLLhe public
inLerest would be served by denying a license based on SecLion 310(b)(4) concerns, absent

65

66

67

See Foreigll Carrier //IlI17 Order'lfll 199.214.

..see liJlraTI 90.

See sl/praSeclion IlI.A.1.a.
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serious concerns raised by the ExecuLive Uranch. NeverLheless, some applicaLions may pose
a ver'y high risk Lo compeLiLion. In Lhese circumsLances, we would deny an applicalion even
if the applicanl's foreign invesLmenl is from a VITO Member' counLr'Y. AparLy peLiLioning lo
deny an applicaLion would have Lo show Lhal granL of the applicaLion would pose a ver'y high
r'isk Lo compeLilion in the U.S. LelecommunicaLions markeL LhaL could noL be addressed by
condiLions LhaL we could impose on the license. We requesL commenL on Lhis lenLalive
conclusion and ask wheLher' oLher' specific cr'iLeria may be relevanL under SecLion 310(b)(4).
In parLicular', we ask wheLher we need Lo review an increase in foreign ownership by a
licensee LhaL already has more lhan 25 percenL foreign ownership. IL is clear Lhat we will
need lo review applicaLions LhaL involve a Lransfer' of conLrol of a licensee, buL we soliciL
commenL here on wheLher we need Lo review addilional invesLmenLs LhaL do noL effecL a
Lransfer of conLr-ol. CommenLers should also address wheLher we should examine the exLenL
of a VITO Member"s cornrniLmerlL or iLs implemenlaLion of iLs commiLmenL in delermining
wheLher a parlicular' applicaLion presents compeliLion pr-oblems Lhal musL be addr·essed.

76. We LenLatively conclude LhaL we will conLinue Lo deLermine a foreign invesLor's
horne markel by applying the "principal place of business" Lesl LhaL we seL ouL in lhe
Jiore;gll Carrier Lnl/Y Ordet8 We noLe lhaL under the CATS, a corporalion formed under' Lhe
laws of a Member and doing subsLanLive business in the lerrilory of lhal or anolher Member
is a "service supplier" of a VITO Member.59 Thus, a "ser'vice supplier" of one counlr'y could, in
some inslances, have ils "principal place of business" in anolher counlry. Il has been our
exper'ience thal equaling a foreign enlily's home markel Lo ils principal place of business
has been a workable definilion lhaL has r'eJiably deLermined the mar'kel wiLh which il is
fairesllo associaLe the foreign enlily. We accor'dingly LenLaLively conclude lhaL we should
relain lhis approach. We neverLheless requesl commenl on wheLher Lhis CATS concepL
should affecL our analysis of a for'eign invesLor's home markeL.

2. Non-WTO Member Countries

77. If a common carrier applicant is unable to show lhal ils foreign invesLor' is
from a WTO Member country, we propose lo relain the exisLing ECO test as a componenl of
our public inlerest analysis under SecLion 310(b)(4). We would conlinue lo examine whether
lhe foreign inveslor's principal place of business offers effective compelilive opporLunilies lo
U.S. inveslors in the particular service seclor in which the applicanl seeks lo compele in lhe
U.S. markel. We tentatively find lhaL our goals of increasing compelilion and opening
foreign markels would conlinue to be served by opening the U.S. markel Lo foreign invesLors
only lo the exlenllhallhe foreign investors' horne markels are open to U.S. inveslors. We

68

69

Set' Fort'/ffll Carrier Edr)' Order'll 207.

St't' GATS art. XXVIII.
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70

conLinue Lo believe LhaL the incenLive or being allowed Lo parLicipaLe in the U.S. rnar'keL will
encourage the governrnenLs or non W'I'O Member' counLries Lo lirL de Jureand de /ac/o
barTiers Lo U.S. invesLmenL.70 We seek cornrnenL on Lhese LenLaLive conclusions and on ways
LhaL the exisLing ECO LesL rnighL be revised Lo be less adrninisLmlively burdensorne.

D. Regulatory Issues

78. We believe it is appropriate to revisit in this proceeding the regulatory
safeguards that we apply to U.S. carriers in their provision of U.S. international common
carrier services. We have attempted in recent proceedings?l to focus our regulatory
safeguards on our primary goal of promoting effective competition and on the necessary
corollary of preventing anticompetitive conduct in the provision of U.S. international services
and facilities. We are particularly concerned that our regulations be effective but no more
burdensome than necessary to prevent such conduct. Our intention in this proceeding is to
ensure that each of the regulations we impose on U.S. international carriers serves a necessary
function that is not duplicated by some other regulation or statute.

79. Our review of our regulatory safeguards is also prompted by the GATS
obligation, under Article VI, that Member countries' domestic regulation be administered in a
reasonable, objective and impartial manner. The GATS also requires that any regulatory
safeguards that we impose on carriers from WTO Member countries are consistent with our
commitments under the WTO Basic Telecom Agreement, including our MFN and National
Treatment obligations. Moreover, the safeguards that we propose in this Notice serve to
fulfill the U.S. obligations, negotiated as part of the WTO Basic Telecom Agreement, to
maintain measures to prevent anticompetitive conduct. The Reference Paper on Pro
Competitive Regulatory Principles not only allows, but requires, countries to maintain
appropriate measures to prevent anticompetitive practices in the basic telecommunications
market. We believe that the rules that we propose in this section not only will be effective in
fulfilling these regulatory commitments made by the U.S. Government but will be consistent
with other relevant provisions of the GATS in that they are a reasonable, objective, and
impartial means of attaining legitimate public interest goals.72

Jee Foreign Carrier fi'ntrf Oroer1l 186.

71 See, e.g, Jibrelgn Carrier l'ntrf Oroer'frrI 256.271 (modifying dominant carrier and olher operating
safeguards); Regulation of Inlernalional Accounting Rales, CC Dockel No. 90·337, Phase II, lourth lIeport and
Order, FCC 96- 459 (Dec. 3, 1996) (Ji'lexibili(y Oroeh, recon. penoliJg(adopting rules permitting flexible
selLJemenl arrangemenls); Rules for Filing of Inlernalional Circuil Slatus Reporls, CC Docket No. 93 157, Report
and OroeJ; 10 FCC Rcd 8605 (1995); Benchmarks ;Votic~ supranole 9; liJ/ra'llll119.121.

72 SeeGATS arl. VI.
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80. We conclude above that opening our markets to carriers from WTO countries
is in the public interest. We believe, however, that even in this new competitive environment,
we must maintain safeguards against the potential for a foreign-affiliated U.S. carrier to
leverage the market power of its foreign carrier affiliate to the detriment of unaffiliated U.S.
carriers. We also believe that foreign carriers that have market power in a destination country
and that are not subject to competition in that country have a heightened ability to
discriminate in favor of their U.S. affiliate. Lacking competitive choices, unaffiliated carriers
would be forced to use termination facilities provided by the foreign incumbent, who could
use such monopoly control to discriminate in favor of its affiliate. Monopoly control could
extend over a variety of network elements essential to the termination of international service,
such as international half-circuits, cable head-ends, and digital access cross-connection
switches. Foreign monopolists would also have an unfair advantage in providing service to
customers who have a presence in both the U.S. and foreign markets and who wish to be
served by the same international carrier on both ends. Such customers would have no option
but to rely on the foreign monopolist for service. Our concern extends beyond the potential
for harm caused to unaffiliated carriers. Premiums extracted through monopoly control could
ultimately result in higher rates to U.S. consumers.

81. We therefore tentatively conclude that we should strengthen our rules aimed at
detecting and deterring anticompetitive conduct by foreign carriers with market power,
particularly carriers that do not face international facilities-based competition on the foreign
end of a U.S. international route. This approach allows the Commission to maintain oversight
while limiting the regulatory burden imposed generally on foreign-affiliated carriers. Finally,
in order to deter anticompetitive conduct further, we make clear here our intention to impose
specific and significant sanctions on foreign-affiliated carriers that engage in anticompetitive
conduct in the U.S. market.73 This approach is consistent with the approach taken under the
Telecommunications Act of 1996, which allows Bell Operating Companies to enter the
domestic and international long distance marketplace, but places significant competitive
safeguards on such entry .74

73 Such sanctions would apply equally to all U.S. carriers with foreign affiliates that have market power in
the foreign market, regardless of whether the carriers' primary ownership is U.S. or foreign.

74 See47 U.S.C. § 272 (b)-(e); see aJsolmplementation of the Non-accounling Safeguards of Sections 271
and 272 of lhe Communications Act of 1934, as Amended, CC Docket No. 96· 149, ji'irst Report and Order and
Further Alotice ofProposed Ru/emakinff, PCC 96489 (Dec. 23, 1996) (Alon-accounting Safeguards Order and
FAlPRJ¥. In both lhe domestic and international services contexls, we believe that competition does nol remove
the need for regulalory constraints on carriers lhat have the ability lo leverage their existing markel power
inlo new markels. See a/soRegulatory Treatment of LEC Provision of lnlerexchange Services Originating in the
LEC's Local Exchange Area and Policy and Rules Concerning lhe Inlerstate lnlerexchange Marketplace, CC Docket
Nos. 96-149 and 96-61, Second Report and Order, PCC 97 142 (April 17, 1997) (Lit" Regu/atolj treatment
Ode);.
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1. Modification of Dominant Carrier and Other Operating Safeguards

82. Our international regulations traditionally have distinguished between
"dominant" and "non-dominant" carriers. We have classified carriers operating in the U.S.
market, whether U.S.- or foreign-owned, as dominant in their provision of U.S. international
services on particular routes in two circumstances: (1) where we have determined that a U.S.
carrier can exercise market power on the U.S. end of a particular route75 and (2) where we
have determined that a foreign carrier affiliate of the U.S. carrier has market power on the
foreign end of a particular route that can adversely affect competition in the U.S. international
services market (e.g., a carrier has the ability to act anticompetitively against unaffiliated U.S.
carriers through the control of services or facilities on the foreign end that are essential to
terminate U.S. international traffic).76 Carriers regulated as dominant on a particular route
due to an affiliation with a carrier on the foreign end of the route are subject to specific
safeguards set forth in our rules.77 These safeguards are to a great extent different from the
safeguards the Commission traditionally has imposed on U.S. carriers regulated as dominant
due to market power of the U.S. carrier on the U.S. end of a route.78 Our focus in this

75 See g-ellera/lj'lnlernalional Competilive Carrier Policies, Report alld Order, 102 FCC 2d 812 (1985),
recoil. dellied, 60 RR 2d 1435 (1986).

76 See Regulalion of Inlernalional Common Carrier Services, Report alld Order, 7 liCC Rcd 7331, 7334 11 19
(1992) (/fJ!emalio/la/Service~;seea/soForeigIlCa/lierAlJlryOrder.l1116. in general, for purposes of
delermining a U.S. inlernaLional carrier's regulaLory sLaLus, we consider lhe U.S. carrier lo be affiliaLed wiLh a
foreign carrier when Lhe foreign carrier owns a grealer lhan 25 percenL inLeresl in, or conLrols, lhe U.S. canier
or when lhe U.S. carrier owns a grealer Lhan 25 percenl inleresL in, or conLrols, lhe foreign carrier. See47
C.F.R. § 63.18(h)(1)(i)(A).(B). We then apply the following presumpLions: (1) carriers wiLhout a foreign
affiliaLion on lhe route aL issue are presumed non dominanL; (2) carriers affilialed wilh a carrier thaL is a
monopoly in the destinalion markel are presumplively classified as dominanL for Lhal rouLe; and (3) carriers
affiliaLed wilh a foreign carrier lhal is nol a monopoly on lhall'Oule receive closer scrutiny by Lhe Commission.
Carriers lhal provide service on a rouLe solely lhrough lhe resale of an unaffiliaLed U.S. facilities based
carrier's inLernational swilched services are presumed nondominanl regardless of any foreign carrier affilialion
on lhe route. See/fJ!emaliolla/ServiceSlm 19, 31; see a/so 47 C.F.R. § 63.10(a).

77 Aforeign-affiliaLed carrier regulated as dominanL on a parlicular roule is required lo: "(1) file
inlernational service Lariffs on 14-days notice wilhoul cosL supporl; (2) mainlain compleLe records of the
provisioning and maintenance of basic network facilities and services procured from iLs foreign carrier affiliale
... ; (3) obLain Commission approval pursuanllo § 63.18 before adding or discontinuing circuiLs; and (4) file
quarterly reporls of revenue, number of messages, and number of minules of both originating and terminating
lraffic ...." 47 C.F.R. § 63.10(c).

78 Regulations associated with dominanl carrier classification due lo market power of the U.S. carrier on
lhe U.S. end of a rouLe include rale of reLurn or price cap regulalion lo ensure lhal rales are reasonable, see

(continued ...)

34



Federal Communications Commission FCC 97-195

proceeding is the safeguards that we impose due to a U.S. carrier's affiliation with a carrier
that has market power on the foreign end of a U.S. international route.

83. We tentatively conclude that the general requirements imposed on all U.S.
international carriers by our rules79 should permit us to scale back some of our current basic
dominant carrier safeguards without compromising in any meaningful way our ability to
monitor and prevent anticompetitive conduct. Reducing these unnecessary regulations will
have the beneficial effect of lowering carrier costs. They will also help minimize tacit
coordination of prices and facilitate carriers' ability to make rapid, efficient responses to
changes in demand and cost. We also anticipate that reduced regulatory burdens will have a
beneficial impact on consumers by allowing carriers to respond more rapidly to competitive
pressures to lower prices and improve the quality of service.

78( ...conLinued)
47 C.F,I{, § 61.41(a)(1), and more stringent seclion 214 requirements to prevenL invesLmenL in unnecessary new
planL and Lo bar service discontinuances in areas served by a single carrier. See generalif Lif'CRegulatorf
Treatment Order'ml 8586; Hotjon 01A1'&T Corp. to lJe iJee/ared !VOfl iJominafll lor IflIemational Services Order,
~'CC 96-209 (May 14. 1996) 1m 26-28; Petition 0IC1J/llalYa/i'anl'eleplJone Co., Inc, lorllee/assilicatjon asa !Von
iJominaflllJll:5' Carrier, DA 96-1748, 11 8 (lnL'l Bur. OcL. 22. 1996). In the iJ/Cl!egulatorf l'reatment Order, we
recenLly concluded LhaL lhe Uell Operating Companies' (BOCs) and independenl local exchange carriers' (IL~Cs)

markel power in lhe provision of local exchange and exchange access service did nol warranl imposing Lhese
tradilional dominanl carrier safeguards on lhe BOCs' and ILE:Cs' provision of in region and out of region
domestic and inlernational long dislance services. We concluded LhaL lhese safeguards generally were designed
to prevenl a carrier from raising prices by restricting ils own outpul and lhallhe BOCs and ILE:Cs could noL
leverage their local bolLlenecks lo this extenL in lhe long distance markelplace. We also concluded thalthe
benefils of lhese safeguards would be ouLweighed by lhe burdens lhal would be imposed on compeliLion and
thal olher stalulory safeguards and regulations applicable lo lhese carriers would address such concerns in a
less burdensome and more effeclive manner. We noled in lhe iJfC Regulatorf J'reatment Orderlhe separaLe
issue of whelher a BOC, or ILEC, or any other U.S. carrier should be regulaled as dominant in the provision of
international service because of the market power of an affilialed foreign carrier in a foreign deslinalion
markeL. Id 11 8 n.22.

79 See47 U.S.C. §§ 201.203; 47 C.F.R. § 43.51 (a).(d) (requiring common carriers engaged in foreign
communicalions lo file with the Commission certain contracts, agreements, and olher arrangements); 47 C.F.R.
§ 43.51 (e) (Inlernalional SelLiements Policy); 47 C.~'.R. § 43.61 (requiring common carriers engaged in the
provision of international lelecommunicalions service belween the United SLales and foreign deslinations lo file
reporls conlaining annual traffic and revenue data); 47 C,F,I{, § 43.82 (requiring facililies··based carriers
engaged in the provision of inLernational service to file annual internaLional circuit status reports); 47 CYR. §

63.14 (prohibiting U.S carriers authorized to provide inLernational comm unications service from agreeing lo
accepL special concessions direcLly or indirectly from any foreign carrier or administration with respecllo
traffic or revenue flows belween lhe Uniled Slales and any foreign country for which lhe U.S. carrier is
authorized lo provide service); 47 C.i".R. § 63.15 (requiring privale line resellers lo file annual circuiL addilion
reports).
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84. We also recognize, however, that foreign carriers with market power that are
not subject to competition in their markets have the incentive and a heightened ability to
discriminate in favor of a U.S. affiliate, a practice that could result in higher rates and less
innovative, lower quality service than is available under competitive conditions. We therefore
propose to adopt dominant carrier safeguards that would apply to foreign-affiliated carriers
depending on the risk of competitive harm the carrier poses. The basic safeguards would
apply to all U.S. carriers that are regulated as dominant on a particular route due to an
affiliation with a carrier with market power in the destination country. A carrier that is
affiliated with a foreign carrier that has market power but that faces competition from
multiple international facilities-based carriers in the foreign destination country would be
subject to these basic safeguards only. A carrier that is affiliated with a foreign carrier that
has market power and does not face competition from multiple international facilities-based
carriers in the foreign destination country would also be subject to supplemental safeguards.
This approach allows the Commission to maintain maximum oversight where competitive
risks are substantial while limiting the regulatory burden imposed generally on foreign
affiliated carriers.

85. We believe that this approach is a significant advance from the regime imposed
by the Foreign Carrier Entry Order. This approach, together with the other safeguards
discussed below, would allow entry by all carriers from WTO countries, but would prevent
foreign carriers with market power from leveraging that market power into the U.S. market.
We seek comment on this tentative conclusion.

86. We also tentatively conclude that we should continue our current regulatory
treatment of non-equity business arrangements between U.S. and foreign carriers. We stated
in the Foreign Carrier Entry Order that we would impose dominant carrier regulation on a
U.S. carrier for its provision of international basic service on particular routes where a co
marketing or other arrangement with a foreign carrier that has market power presents a
substantial risk of anticompetitive effects in the U.S. international services market.so We
continue to believe that circumstances may arise where a non-equity business relationship
between a U.S. carrier and a foreign carrier with market power creates a risk of
anticompetitive conduct that warrants increased Commission oversight. We therefore propose
that, where we do find a substantial risk of anticompetitive effects from a particular co
marketing or other non-equity arrangement, we will impose the basic and, where applicable,
the supplemental dominant carrier safeguards on the participating U.S. carrier. We request

80 Foreigll Carrier A!Jtry Order'll 253.
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.

comment on this proposal, including whether additional safeguards are necessary for these
joint venture arrangements.81

87. Finally, we propose that, in determining whether to classify a foreign-affiliated
U.S. carrier as dominant with respect to an affiliated destination market, we should generally
not consider the effectiveness of foreign regulation in the destination market as a relevant
factor. Currently, our rules permit carriers to argue that effective regulation in the foreign
market weighs in favor of non-dominant treatment.82 Our experience has been that analyzing
the effectiveness of regulation in a foreign market imposes significant burdens on the
Commission and on applicants and delays foreign carrier entry. Rather, we believe it would
be faster and fairer to apply dominant carrier regulation to all foreign-affiliated carriers on
routes where their affiliates have market power, regardless of the foreign country's regulatory
regime. We believe that improved safeguards should cause no additional undue burdens on
the affiliated U.S. carrier where a foreign country has adopted effective competition
safeguards. We seek comment on this proposal.

a. Purpose of Dominant Carrier Regulation

88. As the Commission has previously observed, there are two ways in which a
carrier can exercise its market power to profitably raise and sustain prices above competitive
levels.83 First, a carrier may be able to raise prices by restricting its own output (which
usually requires a large market share); second, a carrier may be able to raise prices (or
prevent prices from falling to a lower competitive level) by increasing its rivals' costs and
thereby causing its rivals to restrict their output through the carrier's control of an essential

BI SeeMCI Petition for Reconsideration of the !oreiffn Carrier ~'ntrf Orderal 6 (arguing lhat, in order to
determine whether to impose dominant carrier regulalion, we should require all U.S. carriers Lhat have enlered
into a non-equity business agreementlo file copies of Lhal agreemenl within 30 days of execulion and to file
all agreements related lo routing of lraffic and selllemenl of accounts on the affecled roule lo lhe extent nol
already required under Seclion 43.51 of the rules; file semi annual circuil slalus reporls; mainLain records on
provisioning and mainlenance of nelwork facilities and services procured from a foreign partner; and file
quarterly traffic and revenue reports); see alsoBTNA Pelilion for ReconsideraLion aL 7 (arguing lhat we should
require U.S. carriers to notify the Commission within 30 days of lhe formalion of a co markeling or olher
non-equity business agreemenl and clarify lhal we wilJ impose competitive safeguards in addilion to dominanl
carrier regulalion where necessary and appropriale).

82

B3

See47 C.F.R. § 63.18(h)(8)(ii); see also47 C.F.R. § 63.10(a)

See if/{' RegulatoJ']' T'reatment Order'll 83.
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input, such as access to bottleneck facilities, that its rivals need to offer their services.84 We
believe that foreign affiliations primarily present concerns falling into this second category.

89. We tentatively conclude that we should target our dominant carrier safeguards
at issue in this proceeding to address the ability of a carrier that has market power on the
foreign end of a U.S. international route to increase the costs of unaffiliated U.S. carriers
through its control of services or facilities used to terminate U.S. international traffic. A
foreign carrier with bottleneck control over essential foreign facilities has the incentive and
ability to restrict the supply of facilities and services needed to terminate U.S. traffic and to
discriminate in favor of its U.S. affiliate in providing such facilities and services. As a new
entrant in competition with incumbent U.S. international carriers, it is less likely, however,
that a foreign carrier will possess sufficient market share needed to raise its U.S. international
service prices by restricting output. Further, given the framework we propose to adopt in this
proceeding to govern entry by foreign carriers with market power, it is unlikely that we would
find it in the public interest to grant the Section 214 application of a foreign carrier in
circumstances where such a carrier would have the ability, upon entry or shortly thereafter, to
raise the price of U.S. international service by restricting its oUtput.85 Thus, our analysis
below focuses on retaining or modifying our safeguards only to the extent necessary to
prevent a carrier from exercising its foreign market power by raising the costs of unaffiliated
U.S. international carriers through control of bottleneck facilities.

90. Our primary concerns with anticompetitive conduct by a foreign carrier that has
market power include: (1) routing calls to the U.S. affiliate in proportions greater than those
justified under our proportionate return policy; (2) otherwise inappropriately manipulating the
calculations and settlements payments to favor the U.S. affiliate wrongfully; (3) routing low
cost proportionate return traffic to the U.S. affiliate, and leaving the rest to its competitor; (4)
providing the U.S. affiliate better provisioning and maintenance intervals and better quality of
service for essential facilities in the destination country, including the foreign circuit and
termination facilities for private network services; (5) undercharging the U.S. affiliate and/or
overcharging its competitors for use of the same essential facilities in the destination country;
(6) revealing to the U.S. affiliate the confidential information that the foreign carrier receives
from the U.S. affiliate's competitors; (7) giving the U.S. affiliate advance notice of network

84 Economists have recognized these different ways to exercise market power by distinguishing belween
"Stiglerian" markel power, which is the ability of a firm profitably to raise and sustain its price significantly
above the competitive level by restricting its own output, and "Bainian" market power, which is the ability of a
firm profitably to raise and susLain its price significantly above the competitive level by raising its rivals' costs,
thereby causing the rivals to restrain lheir output. Thomas G. KraUenmaker, RoberL H. Lande, & SLeven C.
Salop, JloIlOPOJ.y Power alld HarKe! Power ill AddJ"os! Lalf, 76 Geo. L.J. 241, 249--53 (1987).

85
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changes and other information that the U.S. affiliate and its competitors will need to know;
(8) refusing to implement a new service or capability in correspondence with an unaffiliated
U.S. carrier until the U.S. affiliate is able to provide the service or capability; or (9) either as
an agent or through an affiliated third party, selling the services of the U.S. affiliate in ways
that use the foreign carrier's home market power.86

91. We discuss below proposed modifications to our dominant carrier safeguards to
strengthen our ability to detect and deter these forms of anticompetitive conduct.8

? We also
discuss below proposed revisions to our no special concessions prohibition, which currently
prohibits all U.S. carriers from agreeing to accept special concessions from any foreign carrier
or administration. Finally, we also reiterate the benchmark settlement rate proposals raised in
the Benchmarks Notice and discuss possible remedies where anticompetitive conduct has
occurred.

b. Basic Dominant Carrier Safeguards

i. Tariffing Requirements

92. Currently, we require carriers regulated as dominant due to a foreign carrier
affiliation to file their international service tariffs on no less than 14 days' notice.88 The
international service tariffs filed by these dominant carriers are not presumed lawful. We
believe that these dominant carrier tariffing safeguards are generally designed to prevent a
carrier from raising prices by restricting its own output rather than to prevent a carrier from
raising prices by raising its rivals' costs.89 These tariffing safeguards are not well-suited to
prevent the competitive risks generally associated with a U.S. carrier operating in

86

87

SeeS/milt Corp, !Jec/aratory /?lIIJilgaod Order, 11 FCC Hcd 1850, 'fffi 56.57 (1996) (S'prJilt/j}J/f~'.

See S'llpranole 77 (lisling our currenl dominanl carrier requiremenls).

88 We adopled lhis nolice period in lhe ForeIgn Carrier Entry Order: reducing il from lhe previous
requiremenl of 45 days' nolice. We also eliminaled in lhaL proceeding lhe requiremenllhallhese dominanL
carriers file cosL supporl. We based our new lariffing requiremenls on our belief lhaL competilion in lhe U.S.
inlernalional services markel is a beller consLrainl on unreasonable prices lhan Commission review of a foreign
carrier's cost showing, and lhal a shortened nolice period provides carriers wilh addilional flexibility to
respond Lo customer demand. See also ForeIgn Carrier It/otrf Order'll 261 ("We have due authority to requesl ..
. lcost support] information under lhe Acl, and we will do so when necessary lo review lhe lawfulness of
parlicular lariff filings."). We also found a 14 day nolice period sufficienllo permil inleresled parties and lhe
Commission an opporlunily to assess lhe lawfulness of these Lariffs. See alS'o foreign Carrier .6'nlq Order'll 262.

89 See LEC/?eglliatory Treatment Order'll 85.
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correspondence with an affiliated foreign carrier that has market power in a destination
country.90

93. We also believe that applying the current dominant carrier tariffing safeguards
to a U.S. carrier that does not have the ability to raise prices for international services by
restricting its own output can dampen competition. The advance notice period and "no
presumption of lawfulness" can facilitate the tacit coordination of prices and impede a
carrier's ability to innovate and efficiently respond to changes in demand and cost. Moreover,
we believe that our dominant carrier tariffing requirements can impose significant
administrative burdens on the Commission and carriers, particularly to the extent they
encourage competitors to challenge a carrier's rates in order to impede the carrier's ability to
compete. We also believe that a shortened notice period, when coupled with a presumption
of lawfulness, will provide carriers with additional flexibility to respond to customer
demand.91

94. We tentatively conclude that the burdens imposed on competition, the regulated
firms, and the Commission by the current tariffing requirements we apply to dominant
foreign-affiliated carriers (the 14-day advance notice period and the no presumption of
lawfulness) outweigh any benefits of such regulation. We thus tentatively conclude that we
should allow dominant, foreign-affiliated U.S. carriers to file their international service tariffs
on one day's notice and that we should accord such tariff filings a presumption of lawfulness.
We request comment on these tentative conclusions. We also request comment on whether
we should maintain the longer notice period as a tool to detect predatory price squeezes.

ii. Addition or Discontinuation of Circuits

95. In the Foreign Carrier Entry Order, we retained our requirement that carriers
regulated as dominant because of a relationship with a foreign carrier obtain Section 214
approval before adding or discontinuing circuits on those routes for which the carrier is
regulated as dominant. We explained that prior authorization enables us to monitor the
addition of circuits on affiliated routes and detect deviations from expected traffic flows,
including the flow of return traffic. We found that it was necessary to retain the requirement

90 These risks are explained slJpra'll 90.

91 iJlJ! see SplliJ!/JJJ/FJ1I 107 (finding that the 14-day notice period. rather than a one day notice
period. provided a better opportunity to detect poLential predatory pricing before it occurs).
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to remedy promptly any abuses of foreign market power in the provision of U.S. international
services.92

96. We do not believe that the value of prior approval as a tool to detect and
remedy potential anticompetitive conduct justifies the burden it imposes on carriers regulated
as dominant in their provision of service to countries that have eliminated legal barriers to
international facilities-based competition and licensed multiple international facilities-based
competitors to compete with the incumbent carrier. Foreign market conditions in these
circumstances will provide some protection against discrimination by the foreign carrier
against unaffiliated U.S. carriers. We believe that we can rely on other less burdensome
mechanisms to monitor an affiliated carrier's circuit growth on the affiliated route. These
mechanisms include quarterly traffic and revenue reports, discussed below, and our annual
circuit status and addition reports.93 We also propose to require as a basic dominant carrier
safeguard that the carrier notify the Commission of the addition of circuits on the dominant
route, specifying the joint owner of the circuit. We request comment on our proposal not to
include as a basic dominant carrier safeguard prior approval to add or discontinue circuits but
to instead require quarterly notification of circuit additions.94 We also request comment
whether we should require that the quarterly notification of circuit additions specify the
particular facilities on which each circuit is added.

97. Finally, we note that certain carriers regulated as dominant on particular routes
due to a foreign carrier affiliation obtained their Section 214 authorization prior to adoption of
the BCO test in the Foreign Carrier Entry Order. As Cable & Wireless, Inc., has noted in its
petition for reconsideration of that order, the BCO test applies to applications from these
dominant carriers when they seek to add circuits on their authorized dominant routes. By
eliminating the prior certification requirement as a basic dominant carrier safeguard, a foreign
carrier that obtained authority to serve a non-WTO Member country prior to adoption of the
BCO test would be permitted to add circuits to non-WTO Member countries that have
eliminated legal barriers to entry and licensed multiple new international facilities-based

92 Foreign Carrier £:ntr:r Order1l'll 263- 65; see a/so Jd. n264 (liTo 1he exten1 a U.S. carrier is engaged in
collusive behavior with a foreign carrier, the prior authoriza1ion process allows 1he Commission 10 condi1ion 1he
gran1 of addi1ional circui1s or olherwise deny 1hem, ra1her 1han 10 engage in whaL could be a leng1hy
revoca1ion process."); accord spno(/nYLlJ1l107.

93 47 C.F.R. %% 43.82, 63.15(b).

94 When the Commission approved British Telecom's 20 percent investment in MCI, i1 did not impose
dominant carrier regulation, and therefore a prior cer1ification requirement, on MCI. It imposed other
safeguards, however, including the requiremen1that MCI notify the Commission of each addition of circui1s on
1he U.S.- U.K. rou1e. SeeMCI Communications Corporation/Bri1ish Telecommunica1ions pIc, Llee/ara/orf JllI/ing
and Order, 9 vce Rcd 3960, 'Iffl37, 39, 46 (1994) (gJ/Ucr.
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competitors, unless we otherwise prohibited these circuit additions by rule. We request
comment on whether such a rule is necessary to achieve the goals in this proceeding.

iii. Quarterly Traffic and Revenue Reports

98. In the Foreign Carrier Entry Order, we decided to retain our requirement that
carriers regulated as dominant because of a relationship with a foreign carrier file quarterly
traffic and revenue reports. We held that maintaining the quarterly traffic and revenue report
requirement was "necessary to limit the potential for anticompetitive conduct."95 We continue
to believe that quarterly traffic and revenue reports help enable us to detect and deter
anticompetitive conduct. In particular, they assist us in detecting deviations from expected
traffic flows - for example, in the flow of return traffic from an affiliated country.

99. Commenters addressing our tentative conclusion to maintain our quarterly
traffic and revenue reports should address whether, if we retain these reports, we should
change them to make them more effective in identifying anticompetitive conduct by providing
greater specificity regarding the type of information to be reported.

100. We believe that, if we revise our approach to authorizing foreign carriers with
market power to participate in the U.S. international services market as proposed in this
Notice, we must strengthen our ability to detect and deter anticompetitive conduct. We
therefore request comment on whether other measures would be useful to strengthen the
reporting requirements proposed as basic safeguards for dominant foreign-affiliated carriers.
Alternatively, we request comment whether our annual filing requirements under Section
43.61 of the rules and the reporting requirements established in our equivalency decisions and
our recent Flexibility Order96 provide sufficient information to identify anticompetitive

95 Foreign Carrier £o/;y Orderd 265; see also S'priot/PJj/iJJ'i1 107 ("ITlhe requiremenl lhal Sprinl file
quarlerly Lraffic reporls and seek prior approval for circuil additions or changes on lhe [i'rance and Germany
roules will better enable us lo monilor lraffic flows belween Sprinl and 1"1' in France and D1' in Germany and lo
remedy promptly any abuses of foreign market power.... IThis requiremenl] is necessary to aid delecLion or,
and help deler, anlicompetilive conduct").

96 RegulaLion of lnlernalional Accounting Rates, CC Dockel No. 90-337, Pllase II, FOl/rlll lIeport and Order,
FCC 96 459 (Dec. 3, 1996) (/Jexibili(y Orde);, recon. pendio§ '1'0 facililaLe our review of allernalive selliemenls,
we required in lhe fJexibJli(y Orderlhal U.S. carriers include in lheir annual reporl of inlernaLional
lelecommunicaLions lraffic filed pursuanl Lo SecLion 43.61 of our rules lhe number of minules of outbound and
inbound lraffic sellied pursuanllo each allernative arrangement. See Jd.'lI61. We also require Lhat carriers
rouling swilched traffic over privale lines lo counLries deemed lo offer equivalenl resale opportunities file
semi-annuallraffic reporls for such lraffic for lhe firsllhree years following an equivalency delerminaLion.
See, e.g, fONOROLA/EMI. 7 FCC Rcd 7312 (1992), on recoo, 9 FCC Rcd 4066 (1994).
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conduct. We also request carriers to address whether they have their own internally compiled
information that better aides them in detecting anticompetitive conduct by their competitors.

101. We further request comment on whether there should be presumptions about
what constitutes evidence of distortions in competition based on traffic flow. Commenters
should address whether there are thresholds that would allow for a normal variation in traffic
but that would in themselves be a basis for invoking additional safeguards.

iv. Provisioning and Maintenance Records

102. In the Foreign Carrier Entry Order, we required that a dominant, foreign
affiliated carrier maintain complete records of the provisioning and maintenance of basic
network facilities and services it procures from its foreign carrier affiliate. We required that
this information be available to the Commission upon request. We found that this
recordkeeping requirement would constitute a minor burden and that such information would
be useful in guarding against improper discrimination.97

103. We propose to retain the requirement that foreign-affiliated dominant carriers
maintain records on the provisioning and maintenance of basic network facilities and services
procured from the foreign carrier affiliate. We tentatively conclude that the potential for
undue discrimination in the provisioning and maintenance of foreign facilities and services by
a foreign carrier with market power in favor of an affiliated U.S. carrier presents a substantial
risk to competition in the U.S. international services market and that this risk justifies
maintaining this recordkeeping requirement. We believe this requirement serves as a valuable
deterrent to discriminatory behavior and can serve as evidence of such behavior in the event
we find it necessary to undertake an investigation and possible enforcement action. We
request comment on this tentative conclusion. Commenters on this issue should discuss
whether the provisioning and maintenance recordkeeping requirement is sufficient and
necessary to prevent discrimination in favor of an affiliated U.S. carrier by a foreign carrier
with market power. We also request commenters on this issue to address whether we should
specify a particular form and content for provisioning and maintenance records.98

foreign Carrier //nlrj' Order'll266.

98 See a/so Sf'rJRvn,All1l 119 (requiring Sprinl lo file wilh lhe Commission quarlerly reporls
summarizing ils records on lhe provisioning and mainlenance of facililies and services by F'T and DT including,
bul nollimiled lo, correspondenl or olher basic services or facililies procured on behalf of cuslomers of their
joint venlure offerings, in France and Germany); }/on~aCCOfJfl!jRg SafegfJards Order and !'}/PI?j{ sfJpranole 10
(requesting comment on procedures for implementing the service inlerval disclosure requiremenls of section
272(e)(l) of lhe Telecommunications Act).
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104. Although we propose above to remove portions of our existing dominant
carrier regulation, we believe that significant concerns continue to exist for carriers affiliated
with foreign carriers that do not face international facilities-based competition in the
destination market. We therefore propose to impose supplemental dominant carrier regulation
on U.S. carriers whose foreign affiliates have market power in destination countries and do
not face facilities-based competition for international services in these destination countries.
These safeguards would generally apply in addition to our proposed basic dominant carrier
safeguards.99 Where a foreign carrier with market power in a destination country can
demonstrate that the country has eliminated legal barriers to international facilities-based
competition and has authorized multiple international facilities-based competitors to compete
with the incumbent carrier, we would presume that supplemental dominant carrier regulation
is not necessary. Where a foreign carrier cannot make this showing, we would presume that
sufficient competition does not exist to help protect against discrimination in favor of the
foreign carrier's U.S. affiliate and would impose supplemental dominant carrier regulation as
discussed below. We seek comment on these tentative conclusions. We also seek comment
on whether a different standard than the presence of multiple international facilities-based
competitors is an appropriate measure of competition in the foreign market.

105. We propose to prohibit a u.s. carrier that is subject to supplemental dominant
carrier regulation from entering into an exclusive arrangement with the affiliated foreign
carrier for the joint marketing of basic telecommunications services, the steering of customers
by the foreign carrier to the U.S. carrier, or the use of foreign market telephone customer
information (including names and addresses). Where the carrier authorized to enter the U.S.
market is itself a foreign carrier with market power, we would similarly prohibit that carrier
from marketing U.S. and foreign services jointly, steering foreign market customers to its
U.S. operations, and using foreign market telephone customer information unless these
arrangements were made available on a nondiscriminatory basis to other U.S. carriers. We
request comment on this approach, including whether these exclusive arrangements should
instead be treated as special concessions under Section 63.14 of the rules!OO Our concern
with adopting a blanket prohibition of these arrangements is that it may unnecessarily limit
potential U.S. consumer benefits, such as one-stop shopping.

99 To the extent any supplemental safeguard we adopt is duplicative of, or inconsistent with, a basic
safeguard, we would require a carrier subject to the supplemental safeguards to comply with the supplemental
safeguard only_ For example, if we require dominant carriers subject to supplemental safeguards to obtain
prior approval before adding circuits and to file quarterly circuit status reports on the dominant route, it
would appear unnecessary to require that they also notify us quarterly of their circuit additions_

100 SeeJolra'll'l1114.118.
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106. We also specifically request comment whether a U.S. carrier's use of foreign
market telephone customer information is subject to the provisions of Section 222 of the Act
and should be subject to any rules the Commission may adopt to implement this provision of
the Act. IOI We note that Section 222 of the Act applies to all carriers, not just carriers that
would be subject to the supplemental safeguards.

107. We further believe that, where a foreign carrier with market power does not
face international facilities-based competition in the destination country, it is critical that we
enhance our monitoring of the carrier's traffic and circuit growth for that country and have the
ability to remedy promptly any anticompetitive conduct. We therefore propose that foreign
carriers subject to supplemental dominant carrier regulation on an affiliated route be required
to obtain prior approval to add circuits on that route. We also propose to require these
carriers to file quarterly circuit status reports for their facilities-based circuits and resold
private line circuits and to make these reports publicly available in order to facilitate detection
of improper routing of traffic. We believe that both of these requirements would allow for
more timely oversight of the level of traffic carried by the foreign carrier on the affiliated
route and would enhance our ability to remedy more promptly any anticompetitive conduct in
the routing of U.S. international traffic. We seek comment on these tentative conclusions.
We also request comment whether, if we adopt a quarterly circuit status reporting
requirement, it is necessary to require carriers to specify the particular facility on which each
of their circuits on the dominant route is either active or idle.102

108. We also propose to require that carriers subject to supplemental dominant
carrier regulation make available an electronic summary of contracts filed under Section 43.51
and to identify in the summary particular provisions in other agreements that the new
agreement supersedes.103 We believe that this requirement would facilitate the ability of the
Commission and other carriers to more easily become aware of the subject matter of a given
contract and the extent to which a newly concluded agreement supersedes existing
agreements. We tentatively conclude that such carriers should file an electronic summary (on
a 3~-inch diskette, formatted in ffiM-compatible form, using WordPerfect 5.1 software) of
contracts that would be made publicly available. We also propose that foreign-affiliated

101 47 U.S.C. § 222; see Implementation of the Telecommunications Act of 1996: Telecommunications
Carriers' Use of Customer Proprielary Nelwork Informalion and Olher Cuslomer Information, CC Dockel No. 96
115, IVoliceoIProjJosed/?l/lemaiiJJ5{ 11 FCC Red 12,513 (1996).

102 The annual circuil slalus and add ilion reports filed by all U.S. inlernalional carriers under Seclions
43.82 and 63.15 of the rules are not facility-specific. See Rules (01" Ihe fHilJ,ff olllJlemaliolJal CirclIl[ Sialus
Report" CC Dockel No. 93-157, 10 FCC Rcd 8605, 8606119 (1995); Public Nolice, Annual Circuit Status Reports
Due on March 31, DA 97577, released March 18, 1997.

103 47 C.F.R. § 43.51.

45



Federal Communications Commission FCC 97·195

carriers subject to supplemental dominant carrier regulation file quarterly reports summarizing
their records on the provisioning and maintenance of facilities and services by their affiliated
foreign carriers. 104 We seek comment on these tentative conclusions.

109. Our goal in proposing these heightened safeguards is not to impose
burdensome regulations that might deter foreign carrier entry. On the contrary, we have
attempted to craft safeguards that are no more burdensome than necessary to address our
competitive concerns. With this goal in mind, we ask for comment on whether we should lift
these supplemental safeguards for any dominant foreign-affiliated carrier whose foreign
affiliate offers settlement rates at or below the low end of the benchmark range proposed in
our Benchmarks Notice on the affiliated route. We believe that the ability of any such carrier
to distort competition on this route would be significantly reduced if the settlement rate were
at this low level. 105

110. We propose to streamline all applications from carriers that are willing to
accept such heightened regulation. 106 We seek comment on this tentative conclusion.

d. Structural Separation

111. We seek comment on whether we should adopt an additional safeguard that
would apply to carriers regulated as dominant on a particular route or routes due to a foreign
carrier affiliation. Specifically, we seek comment on whether we should require some level
of structural separation between the U.S. carrier and its affiliated foreign carrier. We seek
comment on the level of separation that should be imposed and on whether the U.S.
interexchange marketplace is an appropriate model. We note that Bell Operating Companies
(BOCs) will be subject to strict structural separation requirements when they are authorized to
enter into the long distance market on an in-region basis. Non-BOC LECs currently are
authorized to enter the in-region long-distance market and are also subject to separation

104 See also Sprilll/fii/JJlll 119 (requiring Sprint to file with the Commission quarterly reports
summarizing its records on the provisioning and maintenance of facilities and services by F'T and DT including,
but not limited to, correspondent or other basic services or facilities procured on behalf of customers of their
joint venture offerings, in France and Germany); IVoll-accolJoIillg SafeglJards Order aod ff1lPI?Jf slJpranote 10
(requesting comment on procedures for implementing the service interval disclosure requirements of section
272(e)(1) of the Telecommunications Act).

105 In the BeIlc!JmarJrs IVotic~ we proposed to condition Section 214 authorizations Lo serve foreign
affiliated markets on the foreign affiliate's offering U.S. carriers a setLlement rate within the relevant
benchmark range for traffic on the route in question. See lJellchmarks IVot/cell 76.

106 See /iJ/ra'Hll 131.137.
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requirements. These requirements, however, are not as stringent as those that apply to BOC
provision of in-region service. to?

112. We seek comment on whether either of these approaches is an appropriate
model to apply as a basic safeguard for U.S. carriers regulated as dominant on particular
routes. Alternatively, should we instead only require such carriers to maintain separate
accounts, in particular, for facilities and services acquired from its foreign carrier affiliate?
Or, should we require that, to the extent a U.S. carrier regulated as dominant uses any of its
or any affiliate's foreign market facilities or services on the dominant route to carry U.S.
outbound or inbound traffic to or from third countries, it must do so only pursuant to rates
that are published in the foreign country or publicly filed with the Commission? This
requirement may be necessary in the prevention and detection of anticompetitive conduct.

113. We also seek comment on what level of separation is warranted as a
supplemental dominant carrier safeguard for foreign carriers seeking entry into the U.S.
market where such carriers have market power in the destination country and do not face
competition from multiple international facilities-based carriers. As discussed above, we

107 See47 U.S.C. § 272 (requiring that a DOC provide in- region, interLATA service (ie, service between
local access and transport areas) through a separate affiliate that meets the strucLural and transactional
requirements of SecLion 272); /d § 272(b) (the Seclion 272 separate affiliate: (I) is required to "operate
independently" from the DOC; (2) is required to maintain separate books, records, and accounts from the DOC;
(3) is required to have "separate officers, direclors, and employees" from the DOC; (4) "may not obtain credit
under any arrangementthaL would permit a creditor, upon defaull, to have recourse to the assets of the
InOe]"; and (5) is required to "conducL alltransaclions with the IDOCI ... on an arm's length basis with any
such transacLions reduced to writing and available for public inspecLion"); see also #on-accoudiJlg Safeguards
Order and!'iVPRJIffif 15, 146 191 (in implementing the structural separaLion requirements mandated by Section
272, the Commission determined, iJlter alia, that (1) a DOC and iLs Seclion 272 affiliate are prohibited from
jointly owning transmission and switching facilities 01' the land and buildings on which such facilities are
located and (2) a BOC and its affiliates, other than the Section 272 affiliate itself, is prohibited from providing
operating, ins Lallation, and maintenance services associated with the facilities owned by the Section 272
affiliate (and, similarly, that a Section 272 affiliate is prohibiLed from providing such services associated with
the noC's facilities)); LEeRegulatorf J'reatmed OrdeJifll2, 7, 179 (requiring incumbent independent LECs (ie,
exchange telephone companies other than the BOCs) that control local exchange and exchange access facilities
to provide their in region, interstate, domestic, interexchange services through a separate affiliate that (1)
maintains separate books of account; (2) does not jointly own transmission or swiLching facilities with its
affiliated exchange telephone company; and (3) acquires that exchange telephone company's services at tariffed
rates and conditions); /d~ 164 ("In addiLion to taking exchange services by Lariff, the LEC may alternatively
take unbundled network elements or exchange services for the provision of a telecommunications service
subjeclto the same terms and conditions as provided in an agreement approved under secLion 252 to which
the independent LEC is a party."); /d1! B(requiring the independent LECs to provide in-region, international
services through a separate affiliate that satisfies the same separaLion requirements that apply to their
provision of in-region, interstate, domestic, interexchange services).
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believe such carriers have greater ability to discriminate in favor of affiliated carriers/os and it
may thus be appropriate to apply stricter separation requirements than we apply to carriers
that face competition in their markets.

e. Other Operating Safeguards

i. "No Special Concessions" Requirement

114. We currently prohibit all U.S. carriers, regardless of their regulatory status or
whether they have a foreign affiliate, from agreeing to accept special concessions from any
foreign carrier or administration. l

OO Although this provision, on its face, applies to any
foreign carrier or administration, regardless of its market power, we stated in the Foreign
Carrier Entry Order that we would look favorably upon requests to waive the special
concessions prohibition in circumstances where a U.S. carrier could demonstrate that the
foreign carrier granting the concession lacks market power. We found that a waiver process
is necessary in order to assess the market power of the foreign carrier granting the concession
but stated that we would revisit our approach as foreign markets eliminate restrictions to entry
and adopt competitive safeguards. 110

115. With the WTO Basic Telecom Agreement, competition will become more the
rule than the exception on the foreign end of major U.S. international routes. We therefore
propose to modify our no special concessions prohibition to apply only to concessions granted
by foreign carriers with market power in the provision of services or facilities necessary for
the provision of international services, including inter-city or local access facilities on the
foreign end. lll

116. We request comment on how best to implement this proposal in circumstances
where the Commission has not made a specific market power detennination for a particular
foreign carrier.112 For example, is there a "bright-line" test that we can use to identify a class

108 See supra'll 104.

109 See47 C.P.1t. § 63.14.

110 Fore/pI {Iirrie/' liJlry Oroer'll 257.

111 See Foreign Carrier Entry Order'lf 116 (defining market power).

112 We may make market power determinations, for example, in circumstances where a foreign carrier has
ilself filed an inlernalional Section 214 applicaLion and requesled classificalion as a nondominanl carrier
under Sec lion 63.10 of lhe rules.
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of foreign carriers that do not raise market power concerns?1l3 Fonnulating such a bright-line
test could reduce the need for U.S. carriers to file petitions for declaratory ruling to determine
whether it is permissible to enter into exclusive arrangements with such carriers.

117. We also propose to give greater specificity to our "no special concessions"
requirement by delineating in this proceeding the types of conduct that we consider to be
prohibited by that requirement. We propose to interpret the no special concessions
prohibition of Section 63.14 of our rules to prohibit any U.S. carrier from agreeing to accept
from a foreign carrier with market power in the destination country an exclusive arrangement
that affects traffic or revenue flows to or from the United States not offered to similarly
situated U.S. carriers involving (1) operating agreements for the provision of basic services;
(2) distribution or interconnection arrangements, including pricing, technical specifications,
functional capabilities, or other quality and operational characteristics, such as provisioning
and maintenance times; (3) any information, prior to public disclosure, about a foreign
carrier's basic network services that affects either the provision of basic or enhanced services
or interconnection to the foreign country's domestic network by U.S. carriers or their U.S.
customers; (4) any proprietary or confidential infonnation obtained by the foreign carrier from
competing U.S. carriers in the course of regular bu:siness activities with such U.S. carriers,
unless specific permission has been obtained in writing from the U.S. carrier involved; and
(5) arrangements for the joint handling of basic U.S. traffic originating or tenninating in third
countries.

118. We request comment on our tentative conclusion that we should interpret
Section 63.14 to prohibit these special concessions between a U.S. carrier and a foreign
carrier that has market power in the destination country. In particular, we seek comment on
whether we should pennit any of these exclusive arrangements where the foreign carrier has
market power in a country that has eliminated barriers to international facilities-based entry
and licensed multiple international facilities-based competitors. Finally, we propose to revise
the text of Section 63.14 specifically to cover circumstances where a foreign carrier has
entered the U.S. market directly and without creating a separate legal entity to operate on the
U.S. end.

113 Our processing rules for "streamlining" Section 214 applications con lain a brighl-line test to identify
those facilities applications filed by foreign -affiliated carriers that do not appear likely lo raise markel power
concerns and that, as a result, can be granted without conducting an ECO analysis or imposing dominant
carrier safeguards. See47 crR. § 63.12{c)( I). We request commenl infra. in paragraphs 133.137, on whether
we can modify the bright-line lesl used for processing Section 214 applications to expand the class of carriers
that appear unlikely to raise market power concerns and lhal therefore can be authorized on a slreamlined
basis_
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119. We proposed in the Benchmarks proceeding to condition the facilities-based
switched and private line authorizations of U.S. carriers to serve affiliated markets on the
affiliated foreign carrier offering authorized U.S. international carriers a settlement rate that is
within the benchmark range proposed in that proceeding.114 Consistent with our existing
International Settlements Policy (lSP), all U.S. carriers would receive the same settlement rate
for traffic on that route. 115 If, after the carrier has commenced service to the affiliated market,
we learn that the carrier's service offering has caused a distortion of competition on the route
in question, we proposed in the Benchmarks proceeding to order that settlement rates to that
country be reduced to the bottom of the range (which in our view approaches cost-based
termination) or to revoke the authorization of the carrier to serve the affiliated market. 116 We
emphasized in the Benchmarks Notice that the purpose of this proposal is to prevent carriers
from distorting the IMTS market through service to affiliated markets with excessive
settlement rates. 1l7 We will decide whether to adopt this proposed condition in the
Benchmarks proceeding.

120. We also proposed in the Benchmarks Notice a competitive safeguard to address
the potential market distortions resulting from one-way bypass of the accounting rate
system.us Specifically, we proposed to grant carriers' applications for authority to resell
international private lines to provide switched services on the condition that accounting rates
on the route or routes in question are within the settlement rate benchmark ranges to be

114 l/e/lchmarls #o!lce11 76. We proposed in the l/eflchmarls #o!/ceLo revise our seLLlemenL rate
benchmarks adopted in 1992. We proposed three benchmarks ranges, based on countries' level of economic
developmenL . upper income, middle income, and low income. We proposed lo calculaLe the upper end of each
range using foreign carriers' tariffed raLes for the three network elements used Lo provide international
termination services (ie, internaLional lransmission facilities, inlernational swilching facililies, and domestic
lransporl and lerminalion) and lhe lower end of each range using an esLimale of lhe long run incremenlal cosl
of providing inlernalional Lerminalion services. 1d.'IffI43 52.

115 See /iJlranote 138 for an explanation of lhe ISP.

116 l/mchmarls #o!/ce1176. An aulhorizaLion granted lo a facilities-based carrier would lhus be granted
subjecL lo a condiLion Lo this effect. Id n.76.

117 l/e/lchmarls JVo!lce~ 77.

118 One-way bypass exacerbates the net settlements deficiL by allowing a foreign carrier to route U.S.
bound traffic over private lines, where traffic is not subjecl to settlemenls payments, while lhe U.S. carrier is
prohibited from rouLing iLs foreign-bound traffic over privale lines and must therefore make settlement
payments for the foreign bound traffic. The prevenLion of such one -way bypass is the basis for the
Commission's equivalency policy. See slJpra'lffl 4849.
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