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FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Telephone Number Portability

In the Matter of

OPPOSITION OF THE
UNITED STATES TELEPHONE ASSOCIATION

TO PETITION FOR FURTHER RECONSIDERATION
OF KMC TELECOM, INC.

The United States Telephone Association ("USTA") hereby submits this opposition to

the Petition for Further Reconsideration of KMC Telecom, Inc. ("KMC") in the above-

captioned proceeding, 1 pursuant to §§ 1.429 and 1.4(b)(l) of the Commission's rules, 47

C.F.R. §§ 1.429, 1.4(b)(l). As the principal trade association of the local exchange carrier

(LEC) industry, USTA comprises approximately 1,200 in carriers that are directly affected by

the Commission's actions in this docket. USTA has been an active participant in all phases of

implementing telephone number portability.

1 In the Matter of Telephone Number Portability, First Memorandum Opinion and
Order on Reconsideration, FCC 97-74, CC Docket No. 95-116 (reI. Mar. 11, 1997)
("Reconsideration Order"). Notice of this petition appeared in the Federal Register on May
27, 1997.
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I. INTRODUCTION

On May 8, 1997, KMC Telecom, Inc. filed a Petition for Further Reconsideration of

the Commission's Reconsideration Order. 2 The Reconsideration Order, inter alia, limited

deployment of telephone number portability within the largest 100 MSAs to switches for which

another carrier has made a specific request. KMC alleges that the Reconsideration Order

creates a "distinct likelihood" that requests might cover "substantially fewer" switches and

thus leave "significant unused vendor capacity."3 Accordingly, it requests that the

Commission modify the implementation schedule applicable to switches outside the largest 100

MSAs. Pursuant to the Reconsideration Order, carriers may submit requests for deployment

of number portability in areas outside the 100 largest MSAs at any time.4 However, the

Reconsideration Order did not alter the deployment deadline, which is six months following

any request filed on or after Jan. 1, 1999.5 In its Petition, KMC proposes deadlines for

requests made between Nov. 1, 1997 and Dec. 31, 1998, which would run from the date of

the request unless the LEC obtains a statement from the vendor that-based on the orders is

has received to date-it does not have sufficient additional capacity to accommodate the

2 Petition for Further Reconsideration of KMC Telecom, Inc. (filed May 8, 1997)
("Petition").

3 [d., at 2.

4 Reconsideration Order at para. 107.

5 [d., at paras. 2, 107.
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request. 6 To the extent that the LEC is required to comply with the request, the applicable

deadlines would be the same as those provided in § 52.23(b)(2)(iv) of the Commission's rules,

47 C.F.R. § 52.23(b)(2)(iv),7 which range from one month to six months.

II. THE PETITION DOES NOT COMPLY WITH THE COMMISSION'S RULES AND
SHOULD BE REJECTED

Section 1.429(i) of the Commission's rules specify that:

"Any order disposing of a petition for reconsideration which modifies rules
adopted by the original order is, to the extent of such modification, subject to
reconsideration in the same manner as the original order. Except in such
circumstance, a second petition for reconsideration may be dismissed by the
staff as repetitious. "

The Commission established the deployment deadline applicable to smaller MSAs in the First

Report and Order in this proceeding, and, as discussed in further detail below, declined the

requests of KMC and others to modify the deadline on reconsideration. KMC's proposal is

virtually identical to the set of alternative proposals contained in its Petition for

Reconsideration. 8 There, KMC proposed to allow carriers to file requests in smaller MSAs

6 Petition, at 6.

7 [d.

8 Petition for Reconsideration of KMC Telecom, Inc. (filed Aug. 23, 1996).
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after Jan. 31, 1997 and to require implementation within 6 months.9 Alternatively, KMC

proposed to allow carriers to file requests immediately and to require implementation within

24 months, or to allow carriers to file requests after June 30, 1998 and to require

implementation within 6 months. 10

The Commission granted the petition of KMC and others in part, and denied them in

part. Specifically, the Commission modified its rules to allow requests for deployment in

smaller MSAs to be submitted at any time, while declining to require that deployment be

completed within six months of request for requests filed prior Jan. 1, 1999. 11 The

Reconsideration Order did not alter in any way the deployment deadline applicable to smaller

MSAs.

The Commission also concluded in the Reconsideration Order that carriers may

negotiate private agreements specifying that a carrier will not request that certain switches be

deployed according to the Commission's schedule if the LEC from which deployment is

requested agrees to deploy other number portability-capable switches, either inside or outside

the 100 largest MSAs, at an earlier date than the deadlines in the Commission's schedule. 12

9 [d., at 6

10 [d., at 10, 12.

II Reconsideration Order at para. 107.

12 [d., at paras. 63, 106.
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Nowhere in its petition does KMC allege that it has encountered any problem with these

flexible approaches. Indeed, there is no indication that KMC has attempted or even plans to

attempt to avail itself of these opportunities as it prepares to offer competitive services in the

markets in Texas and Louisiana identified in its Petition, each of which is presently served by

a large incumbent LEC.

Since the Petition seeks a modification that is outside the scope of the rule changes

contained in the Reconsideration Order, and since KMC's proposal is virtually identical to

earlier proposals to accelerate the deployment schedule in smaller MSAs, the petition should

be rejected. KMC's contention that an order on reconsideration is subject to further

reconsideration to the extent that it changes the "underlying premise" of the original order13

should be rejected. In the precedent cited by KMC, the Petition for Further Reconsideration

was rejected as repetitious by the Chief of the Mass Media Bureau where, as here, petitioner

attempted to challenge a rule which was adopted in the Report and Order, not on

reconsideration. 14

13 Petition at 4.

14 In the Matter ofAmendment of Part 73 of the Commission's Rules to Permit Short
Spaced FM Station Assignments by Using Directional Antennas, 7 FCC Rcd 2954 (1992) at
para. 3.
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III. THE COMMISSION HAS ALREADY STRUCK A CAREFUL AND APPROPRIATE
BALANCE BETWEEN COMPETITIVE CARRIER DESIRES TO ENTER A
SMALLER MSA AT AN EARLIER DATE AND INCUMBENT CARRIER
BURDENS

The Commission correctly concluded in the Reconsideration Order that "acceleration

of our schedule is more properly determined by private agreements among carriers. "15 In

declining to require deployment at an earlier date(s) in smaller MSAs, the Commission noted

that the current schedule is based on projected software availability and "recognizes the burden

on carriers serving multiple regions and the fact that more significant upgrades may be

necessary for carriers operating in smaller areas. "16 The Commission also found that there is

no evidence upon which to conclude that the "necessary software, hardware and other

resources" will be adequate to support deployment in additional areasY Significantly, KMC

proffers no such evidence here.

It would be wholly inappropriate to saddle LECs and vendors with a paperwork

exercise that could well prove burdensome and wasteful on the basis of mere conjecture by

KMC. Even assuming, arguendo, KMC's wishful thinking concerning the potential

availability of new software, the deployment schedule is not and should not be predicated

solely on the basis of software availability. Either way, the current deployment schedule,

15 Reconsideration Order, at para. 106.

16 [d., at para. 104.

17 [d.
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which the Commission appropriately designed in response to several compelling

considerations-including, but not limited to-the availability of new software, should stand.

IV. IF ADOPTED, THE PETITION WOULD CREATE ADDITIONAL
UNCERTAINTY AND BURDEN FOR INCUMBENT LECs

Not only would KMC's proposal require LECs serving smaller MSAs to act on

requests for number portability a full 14 months sooner than the Commission intended, but it

would also eviscerate the six month deadline currently allowed by the Commission in the case

of certain types of switches. The Commission decided to allow six months for the deployment

of all switches in smaller MSAs for which a specific request has been made, commencing on

Jan. 1, 1999. Yet, under KMC's proposal, LECs serving smaller MSAs would be required to

comply with the deadlines provided in § 52.23(b)(2)(iv) of the Commission's rules, 47 C.F.R.

§ 52.23(b)(2)(iv). The deadlines in § 52.23(b)(2)(iv) were designed by the Commission to

apply solely to additional switches within the largest 100 MSAs. In the case of Equipped

Remote Switches and Hardware Capable Switches, these deadlines are as short as 30 days and

60 days, respectively. 18

18 See Reconsideration Order at para. 66.
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KMC cavalierly observes that an incumbent LEC may request a waiver if it cannot

meet the deadline for a particular switch. 19 However, in a similar context, the Commission

has rationally stated its desire to prevent the necessity of otherwise avoidable waiver requests,

noting the burden they impose on LECs and the Commission itself.20

The Commission's current rules have other beneficial aspects which would be swept

away if the petition is not rejected. Specifically, the current phased implementation schedule

provides a modest amount of time for the testing and refinement, under actual operating

conditions in larger MSAs, of the new databases and switching software needed to deploy

telephone number portability and also allow the Commission and interested parties to develop

and implement cost recovery rules before smaller LECs, who the Commission recognizes have

more limited resources than larger LECs,21 are required to invest substantial effort and

financial resources to deploy telephone number portability.

19 Petition at 8.

20 Reconsideration Order at para. 70.

21 [d., at para. 105.
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V. CONCLUSION

For the foregoing reasons, USTA respectfully requests that the Commission deny the

Petition for Further Reconsideration of KMC Telecom, Inc.

Respectfully submitted,

UNITED STATES TELEPHONE ASSOCIATION

Its Attorneys

June 11, 1997

Opposition of USTA

By: ~~--
Linda Kent
Keith Townsend
Hance Haney

U.S. Telephone Association
1401 H Street, N.W.
Suite 600
Washington, D.C. 20005
(202) 326-7255

9 June 11, 1997
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Suite 700
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