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fering with the right of nonsubscribers to the Cluiet enjoy-
ment of their own radio and tele~;ision reception. And l unlike
the service a system provides to its own subscribers. there are
few, if any, marketplace incentives for such leakage to be
repaired. The individual subje.ct to the interference may have
ho idea that the poor quality picture he recei\·es is anything
other than the result 5-f natural propagation difficulties and
general radio noise. 'While there may well be cable operators
In rural areas and backwoods hills and hollows whose radia,
bon seems at this time to cause no injury to anyone, we see no
practical way of differentiating in the rules between this mi
nority and the majority of cable operations whose leakage has
a potential for creating real reception problems.

The FCC's present enforcement tools of cease and desist and reVOf-a_ •
tion of certificates of compliance are totally inadequate in the cable l
television area. The forfeiture alternative is essential. The purpose of f
S. 154:7, as reported, is to treat all parties subject to the Communica.
tions Act eqUItably and fairly and is not exclusively aimed at CATV,
Any exceptIOn for CATV would work great unfairness on other in.
dustries which are less likely than cable operators to be familiar with
FCC rules and regulations but are nevertheless subject to forfeiture
authority.

The committee notes that S. 1547, as reported, is prospective in its ef.
fect for cable operators. Section 7 of the bill, as reported by the com- >
mitteel specifically provi,des that any act or omission which occurs priOI' \
to the effecti'\Te date of this act shall incur liability under the provisions !
of existing forfeiture authority as then in effect. Therefore, cable I

operators will not be subject retroactively to increased forfeitures fore
Yiolations which occurred prior to the effective date of S. 1541.

11

POLK ATl'ACHKENT REGULATION

It is the general practice of the cable television (CATV) industry
in the construction and maintenance of a. cable system to lease space
on existing utility poles for the attachment of cable distribution fa- I

cilities (coaxial 'Cable and associated equipment). These leasing
agreements typically involve the rental of a portion of the com
munications space on a pole for an annual or other periodic fee as
well as reimbursement to the utility for all costs aSSOCiated with pre
paring the pole for the CATV attachment. The. FCC estimates that
there are currently over '7.800 CATV pole attachment agreements
in effect. Approximately 95 ,percent of all CATV cables are strung
above ground on utility poles, the remainder being placed under
ground in ducts, conduits, or trenches. These poles, ducts, and conduits
are usually owned by telephone and electric power utility companies,
which often have entered into joint use or joint ownership agreements
for the use of each other's poles. It is estimated that approximately 'i0
percent of all utility poles owned by either telephone or electric
utilities are actually jointly used. These joint utility agreemell:ts c?m
monly reserve a portion of each pole for the use of commUlllcatlOns
services (telephone. telegraph, CA..TV, traffic signaling, municipal fire
and police alarm systems. et cetera). This communications pole spare
is usually under the control of the telephone company.

,
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ina' to a yurietv of fuctors. including environmental or zoning re-
9~·o;s and the costs of erectinO' separate CATV poles or entrench

stflC
C\.TV cables under<Yround. there is often no practical alternative

iI1g C:\.TV system oper~tor except to utilize available space on exist
~o(: vies. The number of poles owned or controlled by cable companies
~l~ P"!a'nificant estimated to be less than 10,000, as compared to the
s !Il~ l::l ' 1 h' h C \T~T I'I , 10 million utility-owned or controlled po es to w IC A v mesare1 _. _
. rC attached. . , , - , .
l1- :3lla,ring arrangements mlll~n:ll~e unnece~saryand costly c~uph<:atlOn
f phIlt for all pole users. ntllltles as well as cable compame<:5. ); ever

~hele~s, pole at~achment agreement? ?etween uti1iti~s which owr: and
. I'litain pole hnes, and cable teleVISIOn systems wInch lease a"[ulable

Ul,i >. 1 b d b C-' fl' , 1 d5 ace have generated conSlC era le e ate. o~:ct .arl~es. nne erstan -
ablv. from efforts ?y. each type. of. ~~m to !ilmiffilze Its shure 0.£ !he
tot,;l fixed c<?sts of JOIl1t1y used faCIlitieS. Of the more than 10 nullion
oles on ",1111ch cable operators lease space. fewer than half are con

frolled u,y ,t~lephone, compu.ni~s, while 53 percent are controlled by
0\\'('1' utihties. public .a~cl prIvate: )lost <;;ATV systems lease space
~rom more than one utIlity. An estImated ,2 percept of all ci1?le sys
temS lease pole space from Bell Telephone .ope~atmg compallles, ap
proximately 65 percent have agreements WIth lll\'estor-own!'cl power
companies, an additional 21 percent lease space from independent
telephone companies, while 10 percent attach to poles owned by REA
cooperatiyes and 1± percent acquire space from utilities owned by
municipalities.

Due to the local monpoly in ownership or control of poles to which
cable system operators, out of necessity or business convenience. must
attach their distribution facilities, it is contended that the utilities en
joy a superior bargaining position over CATV systems in negotiating
the rates, terms and conditions for pole attachments. It has been alleged
bv representatives of the cable television industry that some utilities
ha\'e abused their superior bargaining position by demanding exorbi
tant rental fees and other unfair terms in return for the right to lease
pole space. Cable operators, it is claimed, are compelled to concede to
these demands under duress. The Commission's Office of Plans and
Polic:v, in a staff report released in August 1977, concluded that,
"[a]lthough the reasonableness of current pole attachment rates re
mains open to question, public utilities by virtue of their size and
exclusive control over access to pole lines. are unquestionably in a posi
tion to extract monopoly rents from cable TV systems in the form of
unreasonably high pole attaclunent rates" (page 34).

The committee received testimonY that the introduction of broad
band cable services may pose a competitive threat to telephone com
panies, and that the pole attachment practices of telephone companies
could, if unchecked. present realistic dangers of competitive restraint
in the future. The Commission has investigated the competitive inter
relationships of telephone and cable companies in various proceedings
and contexts. and has taken action to curtail potential anticompeti
tive practices in several instances. (See fOf example. Common Oarrier
Tariffs for OATV System~,4 FCC 2d 257 (1966) ; Ge'Mral TelepluYM
00. of Oalifornia. 13 FCC 2d 448, af'd. 413 F, 2d 390 D.C. Cir. cerl.
denied, 396 U.S. 888 (1969). See also, General TelephO'ne 00. of tM
Southwest v. United States, 449 F. 2d 8-1:6, 857 (5thcir.19T1).)
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JURISDICTIONAL BASIS FOR FCC REGULA-TION

:Moreover, the Federal Communications Commission has recentll
decided that it has no jurisdiction under the Communications Act ~
1934, as amended, to regulate pole attachment and conduit rental ar.
rangements between CATV systems and nontelephone or teleph~

utilities. (0aliforrda Water and Telephone Co., et al., 40 RR. 2Q

419 (1977).) This decision was the result of over 10 years of prOCe@lj.
ings in which the Commission examined the extent and nature of i~

jurisdiction over CATV pole attachments. The Commission's decisiOl
noted that, while the Communications Act conferred upon it expansi,
powers to regulate all forms of electrical communication, whether~
telephone, telegraph, cable or radio, CA.TV pole attachment arrallg\
ments do not constitute "communication by wire or radio," and &1\
thus beyond the scope of FCC authority. The Commission reasoned: r

The fact that cable operators have found in-place facilities t
convenient or even necessary for their businesses is not suffi- •
cient basis for finding that the leasing of those facilities is i
wire or radio commumcations. If such were the case, we might ~

be called upon to regulate access and charges for use of public t

and private roads and right of ways essential for the laying ~
of wire, or even access and rents for antenna sites. t

In addition the Commission concluded that there was no reason III
separate resolution of the purely legal question of jurisdiction on t!II
basis of whether the party owning or controlling the pole was 8r teIt
phone or nontelephone company. .

The committee believes that S. 1547, as reported, will resolve thi t
jurisdictional impasse, by creatin~within the FCC an administntiw.
torum for the resolution of CATV pole attachments disputes and bJ~

prompting the several States, should they wish to involve thernselll'
in these matters, to develop their own plans free of Fed6M \
prescriptions.

The committee believes that Federal involvement in pole attacluneS
arrangements should serve two specific. interrelated purposes: To.,
tablish a mechanism whereby unfair pole attachment practices IDIJ I
come under review and sanction. and to minimize the effect of unjd .\
or unreasonable pole attachment practices on the wider develop_
of cable television service to thepublic.)

The pole attachment policies and practices of utilities owning or c
trolling poles are generally unregulated at the present time. Curren~i:
only one State-:-Co.nnecticut-a~tually regulates pole attachment }
rangements, while In another eIght States, regulatory authority a~.
parently exists but has not been exercised-California. Ha",~~
Nevada, Alaska~ Rhode Island~ Vermont~ :New Jersey, and ~ew Yo~
A.ccording to a recent sur~ey conducted by the Commission's Cab
Television Bureau~ entitled "Cable Television Pole Attachmen~
State Law and Court Cases," very few States have specific statuUl
provisions governing attachments to utility poles. Only 15 S~
includ~ng the. District of Colum~ia, appear to have e~acted statutor,
authOrity whIch may be of suffiCIent breadth to permIt regulation ~
an appropriate State body.

J
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I
, 'I'M basic design of S. 1547, as reported, is to empower the Federal

J1111lunications Commission to exercise regulatory oversight over the
Co no-ements between utilities and CATV sYstems in any case where
ll
rrap~rties themselves are unable to reach~ a mutually satisfactory

(heanO'ement and where a State or more local regulatory forum IS

I ;lr~"ailable for resolution of disputes between these parties. S. 1541,
• tJ~ reported, accomplishes ~his design i~--the most direct and least

I :t:>trusiV"e manner. Federal mvolvement m pole attachments matters
1~'11 occur only where space on a utility pole has been desjgnated and
,,1 :tctuallv being used for communications serV"ices by wire or cable.
1~hUS regardless of whether the owner or controller of the pole is an
'fntity engaging in the provision of communicati.ons service ~y ,,:ire, if
erOvlsion has been made for attachment of WIre commumcatIOns a
~ornDlunications nexus is established sufficient to justify, in a jurisdic
~ional sense. the intervention of the Commission. The underlying con·
'ept of S. 1547, as reported, is to assure that the communications space
~n utility poles, cr~ated as a result of private ,agreement between non·
telephonecompames and telephone compames, or between nontele
phone companies and cable television companies, be made available, at
Just and reasonable rates, and under just and reasonable terms and
conditions, to CATV systems.

S. 1547. as reported, stops short of declaring the provision of pole
space to CA.:rV "wire or. r.adio c0t?~unications" per se, or that l?ol~s
constitute "'mstrumentalIhes, faCIlItIes. apparatus," et cetera InCI
dental to wire communications (as used in section 3(a) of the Commu
nications Act, 47 U.S.C. 153(a)). However, S. 1547, as reported, does
~~pand the Commission's authority over entities not otherwise subject
to FCC jurisdiction (such u electric t>Owercompanies) and over prac
tices of communications common ctl.1Tlers not otherwise subject to FCC

, regulation (principally the intrastate practices of interstate or intra
state telephone companies). This expansion of FCC regulatory au
thority is strictly circumscribed and extends only so far as is necessary
to permit the Commission to involve itself in arrangements affecting
the provision of utilit;y; pole communications space to CATV systems.
Even in this instance ~. 1547, as reported., does not contemplate a con
tinuing direct involvement by the Commission in all CATV pole at·
tltChment arrangements. FCC regulation will occur only when a utility
or CATV system invokes the powers conferred by S. 1547, as reported.,
to hear and resolve compaints relating to the rates, terms, and condi
tions of pole attachments. The Commission is not empowered to pre
scribe rates. terms, and conditions for CATV pole attachments gen
erally. It may, however, issue guidelines to be used in determining
whether the rates, terms, and conditions for CATV pole attachments
are just and reasonable in any particular case.

)Ioreover, the Commission's jurisdictional reach extends only to
those entities which participate in the provision of communications
space on utilitv poles. Thus. an electric power company which owns or
controls a utilIty pole would be subject to FCC jurisdiction only if two
preconditions are met: (1) the power company shares its pole with a
telephone companv. or other communications entity; and (2) a cable
television svstem shares the communications space on the pole with
the telephone utility or other communications entity, or occupies the
communications space alone. An electric power company owning or

,

\
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controlling a pole on w~ich no com~lU~ic3:ti~ns space has been des' \'
nated would not be subJect to FCC JurIsdlCtIon. S. 1547, as repOrte~'
does not vest within a GA.TV system operator a right to access to .
utility pole, nor does the bill, as reported, require a power compan.l
to dedicate a portion of its pole plant to communications use. ~

It has been made clear in testimony by CATV industry representa.l
tives to this committee that ~<:cess to utility poles does not in itself ~
constitute a problem, among other reasons because CATV offers a I
income-producing use of an otherwise unproductive and often su:
plus portion of plant. CATV industry representatives estimate th~

about 15 perc~nt of all utility. poles owned or control~ed by electric .
power compames are not OCCUpIed by telephone ,compames as well. and I
that CATV ~ystems a~ ~lready attached to a hl~~ percentage of the~ ;
power poles In commumtIes served by cable televIsIon. .

'Vhile S. 15-17, as rep?~ted, does not legisl~te a guaraI:tee of a~ ;
by C..:\-TV systems to utllIty poles, th~ ,commIt,tee recogmzes that it is ~
conceIvable that a nontelephone utilIty whIch currently pro"ide.~ ,
CATV pole attachment space might discontinue such provision simply I
i~ o~der to avoid FCC re~lati~n.,The committee ~lieves that under
~. 1<:1-1:7, as reported, the CommIssIon could deterrmne that such con.. ;
duct would constitute an unjust or unreasonable practice and take:
appropriate action upon a finding that CATV pole attachment rights
were discontinued solely to avoid jurisdiction. -

Furthermore, S, 1547, as reported, would not require the Commis.
sion. as it stated in its California lVater and Teleplwne C~. decision, :
noted above, "to regulate access and charges for use of publIc and pri.
vate roads and right-of-ways essential for the laying of wire, or even
access and rents for antenna sites." The communications space must
already have been established, meaning that FCC jurisdiction arises
only where a pole, duct, conduit, or right-of-way has already been ~

devoted to communications use, and the communications space must
already be occupied by a cable television system. Hence any problema
pertaining to restrictive easements of utility poles and wires over pri.
vate property, exercise of rights of eminent domain, assignability of
easements or other acquisitions of right-of-way are beyond the sco~

of FCC CATV pole attachment jurisdiction. Any acquisition of any,
right-of-way needed by a cable company is the direct responsibility of I
that company, in accordance with local laws. S. 1547, as reported, ism" I
intended to disturb such matters in any way. '

STATE OR LOCAL CATV POLE ATTaCHMENT REGULATION

S. 1547, as reported, permits any State which regulates the rate!,
terms, and conditions for CATV pole attachments to preempt th& •
Federal Communications Commission's regulation of pole attach·
ments in that State. The committee considers the matter of CATV
pole attachments to be essentially local in nature, and that the various
State and local regulatory bodies which regulate other practices of
telephone and electric utilities are better equipped to regulate CATV
pole attachments. Regulation should be vested with those persons or
agencies most familiar with the local environment within which utili.. t

ties and cable television systems operate. It is only because such State:
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, r local regulation currently does not widely exist that Federal supple
a ental regulation is justified.
IIIfIowever, the framework for such State and local regulation is
lready in plac~. C~-\..TV s~stems and electric power and telephoJ?-e

s,tilities are subJect, m varymg degrees, to local or State regulatIon m
t ~UUlerous ways. State and local public service commissions and other
l s,geucies already possess a wealth of experience in regulating intra-

I state power and telephone companies." OATV systems are granted
franchise permits from the officials in the communities in which they
operate. Several States have cable television commissions which per-
form re~lato~y. functions.i~ addition to those performed by the com
[llunitv franchismg authontles.
~eYertheless. in the absence of regulation by these State and local

authorities of CATV pole attachments, the Federal Communications

I
commission should fill the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental scrutiny are
assessed on a just and reasonable basis. The committee looks to a
replacement of interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since this is
a relatively novel issue in many States. there will be a time before
[llRny assert CATV pole attachment jurisdiction. Most States will
require special le~islation in order to empower their utility commis-

t sions with the requisite authority. Some States may wish to conduct
studies of local needs prior to considering legislative action. There
is, too, the possibility that some States may not choose to regulate in
this area.

S. 154j, as reported, establishes a simple notification process
whereb:y a State may recapture CATV pole attachment jurisdiction
bv certifying to the Commission that it regulates the rates, terms.
and conditions for CATV pole attachments. The bill as reported
makes clear that the Commission shall be foreclosed from regulation
with respect to pole attachments in any State which has so certified to
the Commission. Receipt of such a certification from the State shall
be conclusive upon the Commission. The FCC shall defer to any State
regulatory program operat~ tmder color of State law, even if debate
or litigatlon at the State level is in prolZress as to the authority of the
State or local body to carry out a CATV pole attachment regulatory
program. However~ since the purpose of the bill as reported is to create
a forum that is, in fact, available to adjudicate pole attachment dis
putes, State preemption of FCC jurisdiction would not occur if a
State only haa authority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulating, or is pre-
pared to regulate upon a proper request, the FCC is preempted.
Litigation challenging the State's authority would not affect that
preemption unless the reviewing court or other authority had imposed
a stay of State regulation ~ending outcome of the litigation.

S. 154-7, as reported, unlike the bill as introduced, imposes no rate
setting formula upon the States. The committee believes that the States
should haye maximum flexibility to develop a regulatory response to
pole attachment problems in accordance with perceived State or local
needs and priorities. The committee is of the opinion that no Federal
formula could accommodate all the various local needs and priorities
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i~ an entirely s~~isf.actory manner. 4~S noted a~ove, th.e committell '
heves that famIlIarIty wIth the specIfic operatm~ enVIronment Of ~
utilities and cable television systems within a State, as well a th~
needs and interests of State or local constituents, is indispensab~th~
efficient and equitable regulation. etJ

Furthermore: imposition of a Fede~al ratesett~Ilg formula on t
States would dIscourage- State regulatIOn by leavmg only miniRte ~~
functions to the State public utility commissions or other re~latl'\" I'
agencies of the States or localities. The committee wishes to facilit°l)
the replacement of FCC regulation in this area, not to vest within ~~
Commission permanent nationwide pole attachment duties. ,.

Ultimately, CATV pole attachment ratesetting involves equitv Con i
siderations. Decisions regardin~ the allocation of pole costs amon' !
users should reflect in some rough sense the ability of cable sllbscri~~ '\
and the utilities'. cu~tomers to pay for ,costs ~hi~h are passe,d along to
them. Another sIgmficant eqmty conSIderatIOn IS the relative impor..
tance of each of the respective services to the communities serl1ed r
Considerations of equity should turn on the needs and interests of loeai i
constituents. Given the fact that State public service commissions Qr 'I
local regulatory bodies are better attuned to these needs and interest!
than a Federal agency, juriSdiction over CATV pole attachmenlll I
should rest with non-Federal officials. .

Because the pole rates charged by municipally owned and coopera. ~
tive utilities are already subject to a decisionmaking process based upon i

constituent needs and interests, S. 1547, as reported, exempts these utH. ~

ities from FCC regulation. Presently cooperative utilities charge thll
lowest pole rates to CATV pole users. CATV industry repr.esentatives
indicatB only a few instances where municipally owned utilities are
charging unsatisfactorily high pole rental fees. These rates presum.
ably reflect what local authorities and managers of customer-owned ~
cooperatives reg-ard as equitable distribution of pole costs between'
utilities and cable television systems.

As to municipally owned utilities. in many cases the same local en
tity-the city council-is responsible finally for granting CATV' ;
franchises, and setting pole rates and electric and CATV subscriber :
rates. There are today approximately 2.228 local jurisdictions owning I.
local public power systems. Of these, about 2.112 have the authority to 1
.zrant CATV franchises as well, and about half or 1.008 of these munic·
ipal power systems have granted cable franchises. Thus these localities
are in -the best position to determine the respective responsibilitil's of
pole users for the costs of erecting and maintaining these facilities. :

Cooperatively owned utilities, by and large, are located in rural areas t
where often over-the-air television service is poor. Thus the customers
of these utilities have an a.dded incentive to foster the growth of cabl~ t
television in their areas. :\fany stockholders of power or electric coop-' I
eratives also subscribe to cable television sYstems. Moreover, the Rural ,
Electrification Administration of the Department of Agriculture \
advises this committee that over 60 percent of existing REA loan
recipient plant is buried underground~ mostly in ~renches, and that
approximatelv 95 percent of all new plant is bemg buried under- t

gronnd. Therefore, as to most cooperative .utilities, CATV pole atta~h. !
ment arrangements are unnecessarv smce there are no leasmg .
agreements associated with use of trenches. •
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, Railroads likewise play an insignificant role in CATV pole attach
, !lent matters and are also exempt from FCC regulation under S. 1547,

I \5 reported. It is not the committee~s intention that S. 1547, as
;'eportecl, should affect in any way existing circumstances regardingIe.\.TV pole attachments on Indian lands.

FCC IXTERDI R.\TE-SETTIXG FOiDICL..\

I 5. 154:7~ as reported, sets forth a rate-setting formula to be employed
bv the Comn~ission in d~terminingwhet.her the rates for CATV pole
'lttachments m any partIcular case are Just and reasonable. The for
;llula describe~ a range of permissible ra:tes between "additional costs"
and a proportlOnate share of the "operatmg expenses and actual capital
costs~' of the utility pole. In essence, the standard permits the contract-

I illg parties~ or the Commission, to determine a CATV pole attachment
rate somewhere between avoidable costs and fully allocated costs.

The level of pole attachment fees is ,intimately connected with theI terms and conditions of pole space leasing agreements. The reason
ableness of a utility's pole attachment practices must be judged with
reference to the compensation that it receives from cable companies
for the service provided. For example, a pole attachment fee designed
to reco\-er all of the utility's fully allocated costs might justify giving
cable operators all of the rights with respect to poles as other utility
users, subject only to the hIgher priority that exists for the mainte
nance of telephone and electric service. Alternatively, a fee designed to
recover only the utility's avoidable costs, which could be expected to
be minimal since most of those costs are the outlavs that should be
fully recovered in the make-ready charges, would justify treating cable
as a clearly secondary use subordinate in every respect to the provision
of electric and telephone service. This interim formula reflects a belief
that the annual pole attachment fee should be set somewhere between
a\"oidable and fully allocated costs in order to avoid inhibiting the
O'rowth of cable television and to insure that cable operators and their
~ubscribers make some equitable contribution to the fixed costs of the
utility systems they use.

The tenn "additional costs" means those costs which would not be
incurred by the pole owner or controller "but for" the CATV attach~

ment. Within this category would fall such items as preconstruction
sur\"ey costs and engineering, make-ready, and change-out costs
incurred in preparing the utility pole for the CATV attachment. Make 4

ready costs are those necessary to rearrange existing telephone and
power lines to maintain clearances between different pole lines required
b:v individual utility construction and safety standards and national
electrical safety codes and to reinforce poles when necessary to increase
load capacity. In a few limited instances it may be necessary for the
utility to replace an existing pole with a larger facility in order to
accommodate the CATV user. In those cases it would be appropriate to
rharge the CATV user a certain percentage of these pole "change-out"
replacement costs, sometimes referred to as the "nonbetterment costs."
All of these costs arise solely by virtue of the CATV occupation of
space within the communications space on the pole.

The term "operating expenses and actual capital costs of the utility,"
as used in S. 1547, as reported, refers to the costs to the utilities, irre-
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Such costs include interest on debt, return on equity (profit), depree~
tion, taxes, administrative and maintenance expenses. There l,a.

remain some dispute, it is anticipated, as to whether a particular cap~
or expense item is "attributable" to the pole or whether a determinati
of rates based on. future as opposed to elTI:b~dded costs is appropria~
For example, mamtenance expensesot-utlhty pole crews may be di~'.
cult to assign where the same crew performs functions other tha'
maintaining utility poles. Likewise, general office salaries and expen~.
may not be susceptible to clear attribution to pole maintenance ca~

gories. Further, there may be some difficulty in determinin~ th
components of "actual" capital costs. As to some of these factors th~ .
committee expects that the Commission will have to make its ~
estimate of some of the less readilv identifiable actual capital cos~'
Special accounting measures or studies should not be necessary. :
. The cOI?mittee is a~,:ised that the majority of cos~ and expe~ t
Items attnbutable to utIhty pole plant are already estabhshed and that:
publicly available accounts reflecting total annual pole costs are filed .
by utilities with the various regulatory agencies with ratemaking juris
diction over their activities. Smce the rate-setting formula set forth in
S. 1547, as reported, merely establishes a methodology for assigning
pole costs, however determined, under applicable accounting proee. '
dures, the committee sees no need for the Commission to establish a I

separate system of accounting- to determine operating expenses and,
capital costs attributable to poles, or to reexamine on its own initiative .
the reasonableness of the cost methodology made by the utilities and
sanctioned by State or local regulatory agencies.

Once these expense items and capital costs are determined, the
formula provides a method for determining a maximum portion of ,
these total pole costs which may be assigned to the CATV system. The '
allocation formula provides that a cable system may bear a propor.
tionate share of the total pole costs in exactly the same proportion that
its attachment and attendant clearances take up usable space. By way
of example, on a typical utility pole 35 feet in length there are
11 feet of usable space (that space above minimum grade level
clearance used to attach cable, telephone, and electric wires and associ·
ated equipment). By what is virtually a uniform practice throughout
the United States, cable television is assigned 1 foot out of the 11 •
feet of usable space. (While cable only physically occupies approxi.
mately 1 inch of this space, the clearance space between CATV and
the next adjacent pole user is attributed to CATV.) Cable's share of
the total capital costs and operating expenses for the entire 35-foot
pole would be one-eleventh. Cable would pay its share of not just the •
costs of the 11 feet of usable space but of the total costs of the entire
pole, including the unusable portion (below grade level, and between
grade and minimum clearance levels). This allocation formula reflects
the concept of relative use of the entire facility. To the extent that a
pole is used for a particular service in greater proportion than it is
used for another service, the relative costs of that pole are reflected
proportionately in the costs of furnishing the service which has the •
greater amount of use.

In regard to the rate-setting formula set forth in S. 1547, as reported,
the committee wishes to make one point very clear. The particular
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The committee desires that the Commission institute a simple and
expeditious CATV pole attachment program which will necessitate a
minimum of staff, paperwork and procedures consistent with fair and
efficient regulation.

Since S. 1547, as reported. does not define the provision of pole
attachments as a common carrier service. the full panoply of regula
tory procedures and enforcement mechanisms provided in title II of
the Communications Act of 1934. as reported. would not automatically
extend to utilities subject to FCC pole attachment regulation. The bill
as reported affords the Commission discretion to select the regulatory
tools necessary to carry out its new responsibilities. consistent with the
simple complaint procedure specified in the bill. as reported. S. 1547,
as reported. charges the Commission to develop, after an appropriate

FCC CATV POLE ATrACHME~T REGUL.\TORY PROCEDURES
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thodology selected in this bill is only one of many plausible ap
meol1ches to assigning pole costs to a GA.TV system, and should not be
Pfosidered to reflect the committee's judgment that allocation of pole
COots according to relative use is the optimal methodology. The com
L~ttee~s decision to incorporate a specific rate-setting formula in S.
~5.J:7, as reported, is based en~ire~y on the fo~lo:vingco.nsiderations: To
,,;;-ist the Federal CommumcatlOns CommIssIOn durmg the first few
l.':ars of regulation in this new area; and to provide the Commission
) ith a sense of congressional intent as to the meaning of the term. "just
~~ld reasonable rate," so as to avoid lengthy initial proceedings at the
commission to determine what just and reasonable CATV pole attach
I1lent rates should be. The rate-setting fonnula of S. 1547, as reported~
-hould be regarded as an interim measure only, having no precedential
~tfeet whatsoever on other rate-setting responsibilities of the Commis
-ion. Nor should this interim formula be deemed to reflect the commit
;ee~s preference that the Commission indefinitely emI;Jloy this
particular methodology or the underlying concept of relative use in
the instant case of CATV pole attachments. A 5-year tennination of
this formula is imposed to afford the Commission greater leeway to
~eloct a more appropriate methodology should experience and
'changed conditions so dictate. After this 5-year period the Commis
~ion would be guided by the "just and reasonable" statutory standard.

. 'The bill as reported sets forth no specific guidelines to the Commis
sion to determine whether any term or condition for CATV pole at
tachments is just and reasonable. Such tenns and conditions usually
include matters relating to inspections. extent and duration of license,
liabilitv for a portion of future capital costs, insurance. surety bonds.
lease revocation. and like matters. The committee believes that the
open standard of "just and reasonable" is at the same time sufficiently
precise and flexible to permit the Commission to make determinations
when presented with specific contractual provisions alleged to be ex
cessively onerous or unfair. In any event, the fairness of any term or
condition of a CATV pole-leasing agreement will have to be judged in
relation to other contract provisions, prevailing practices in the indus
tries involved. and the particular pole rate charges, matters which
cannot be precisely translated into statutory language.

reported,
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rulemaking proceeding, a flexible program to adjudicate complaint~
relating to CATV pole attachment rates. terms, or conditions. 1'h~

Commission's adjudicatory authority would not come into play until a
complaining party has brought a matter to the Commission's attention
After hearing the complaint and responsive pleadinp:s. if the Commis:
sion determines that a particular rate_Jerm. or condition is unjust Or
unreasonable. it shall take any action it deems appropriate and neces.
::;nrv, including ordering the parties to undertake further negotiation~

to arrive at a just and reasonable settlement of the dispute to thei;
mutual satisfaction. Alternatively. the Commission may order a parh
to show cause why it should not cease and desist from practices found
to he uniust or unreasonable.

The Commission may by rulemaking establish regulations .zovernin<t
the form and content of complaints relating to CATV pole atta('h~
ments, including requirements that the complaining party establish
prima facie the unjustness or unreasonableness of any rate. term. Or
condition and show that the parties involved are unable to resolve the
matter themselves and that all available State or local administrative
rpmedies have been exhausted. To assist parties in their private resolll.
tion of CATV pole attachment disputes. the Commission may publish
guidelines to be used in determining whether a particular rate, term, or
condition would be just and reasonable. ~

The Commission may also prescribe such rules as it deems appropri. \
ate relating to the conduct of the complaint procedure established bv
the bill as reported. Such rules may include such matters as assignment \
of the burden of proof on contested rates, terms. and conditions, or
on such documentation offered by a utility to justify any rate. term, or I
condition under challenge.

In determining the lawfulness of a utility's rates. terms, and condi· •
tions for CATV pole attachments. the Commission may accept in I
whole or in part the depreciation rates, property valuations. systems I

of accounts. rates of return and the like established or determined bv
any State or local agencv or any agency of the Federal Government. it
is not the intent of S. 1547. as reported, to require the Commission to
embark upon a large-scale ratemaking proceeding in each case brought
before it. or by general order. It would be extremely difficult for the
Commission to attempt such a task. The annual charges for poles vary
from one region of the conntry to another, from one company to an·
other within a region. and within one company by reason of particular
historical patterns of development~ acquisition. accounting and con·
struction practices, and the varying terms of joint user agreements
with other utilities. Any general ratemaking principles which did not
take into account such factors would be inherently inefficient. as well '
as unfair. Rather, the FCC is to focus more narrowl~ on the just and I
reasonable assignment of utilitv pole costs to the CATV user. l
Among those costs are the utility's rate of return and other capital !
cost factors, which will already have been established by a State or
local agenc)·. There is no need for the Commission to make independ
ent determinations as to each element of a utility's annual pole costs, as
S. 154i. as reported, merely requires the Commission to follow, for
an interim period of 5 years, a method for assigning pole costs, how
ever determined under applicable accounting procedures.

11
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SECTlON-By-SECTIOX ANALYSIS

Section 1
This section sets forth the short title of the bill-the "Communica

tions ~\.ct Amendments of 19i7".

Secti~n:2 . .. .
ThIS sectIon amends subsection (bLof sectIon 503 of the Communi-

I ':ltions Act of 1934 (47 U.S.C. 503 (b) )~ to provide as follows:
'-' Paragraph (1) simplifies and unifies the provisions of the Com
munications Act which invoke civil penalty (forfeiture) liabilitv. It
enlafO'es the category of those subject to forfeiture liability for v'iola
tions~f the Communications Act~ the criminal code as it relates to com
munication by wire or radio, or the rules and regulations of the
Federal Comm!lnications Commission. The paragraph provides that
anY person subJect to FCC regulation is subject to forfeiture liability.
It'thus extends forfeiture liabil}ty under the Communications Act to
many persons not currently subject to any type of forfeiture liability,
such as cable systems, users of part 15 or part 18 devices (radio fre
quency or industriaL scientific, and medical equipment subject to FCC
reQ'Ulation), persons operating without a valid FCC license. and some
co~munications equipment manufacturers. Any person is'liable for
forfeiture who (1) willfully or repeatedly fails to comply substan-

. tially wi~h the tenns and con~itio.ns ~£ any license. permit, 'certificate,
or other mstrnment or authorIzatIon Issued by the Federal Communi
cations Commission; .o~ (2) willfully or repeatedly fails to comply
with any of the prOVISlOns of the Communications Act, or any rule,
reO'ulation, or order of the Federal Communications Commission if
5u~h FCC rule. regulation, or order was lawful under either the au
thority of the Communications Act or the authority of any interIm
tiona1 treaty, agreement. or convention binding on the 'Gnited States.

The actions by broadcasters which are subject to forfeiture liability
are unchanged. However, people associated with broadcast activities
are now subiect to forfE:'iture liabilitv for violations which were
formerly enforceable only against the broadcast station licensee,
including:

(l; Section 509 (a) (4) of the Communications Act which makes it
unlawful for any person to participate in any way in a rigged contest
program: .

(2) Section 1304 of the Criminal Code (18 F.S.C.) which makes
it a crime for anyone to broadcast or permit the broadcast of lottery
information; .

(3) Section 1343 of the Criminal Code (18 U.S.C.) which makes it
a crime for anyone to commit fraud by means of wire, radio, or tele
vision communications: or

(4) Section 1464 of the Criminal Code (18. U.S.C.) which makes it
a crime for anyone to use obscene language on anv type of radio.

The amended subsection continues present law ~by stating that
forfeiture under this section shall be in addition to other penaltie.s
provided by the Communications Act. and by exempting from the
general forfeitures in section 503 (b) conduct subject to other forfeiture
provisions i.n title II (Common Carriers) or parts II (Radio Equip-

~ ment and Radio Operations on Board Ship) and III (Radio Installl1-
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amount and show cause procedures are amended and consolidated' ,
proposed s~ction 503 (b) as .discussed above. The rcq:uirement that th~ ,
FCC provIde an opportumty for a personal field mterview to non~ :
broadcast station licensees after issuing a notice of apparent liabili~ J
is deleted. '
Section 5.

This section modifies existing section 2 (b) of the Communications '
Act of 1934 (4:7 U.S.C. 152(b)) which limits the jurisdiction of the'
qommission over co:~mecting. carriers to sections 201 through 205 of l
tItle II of the act. Smce sectIOn 6 of S. 1547, as reported, would !!i:~e ,
the Commission CATV pole attachment regulatory authority ~"\t~!
connecti~g communications common carriers other~ise e;tempt frol'.!l :
the prOVISIOns of the 1934 act as noted above, a conflIct arIses between:
the limitation on the Commission's jurisdiction of section 2(b) and i~ "I

duty to regulate under proposed new section 224, set forth in section 6
of S. 1547, as reported. Section 5 of S. 1547, as reported, removes this i
conflict by removing the jurisdictional limitations of section 2(b) as i
they would otherwise apply to proposed section 224. .
Section 6.

This section adds a new section 224 to title II of the Communications ~
Act of 1934, as amended, relating to regulation by the Commission of
the provision of pole attachment space to cable television systems by I
owners and controllers of utility poles. Subsection (a) of proposed sec.
tion 224 sets forth definitions of terms used in the succeeding subsec. f

tions. The term "utility" is defined to include entities such as electric .
power and telephone companies whose rates or charges are regulated by
Federal, State, or local bodies. If such a utility owns or controls utility
poles used for wire communication, it ,is subject to the jurisdiction of
the FCC for purposes of section 224. "Wire communication" is defined t

in section 3(a) of the 1934 act (47 U.S.C. 153(a)). Certain of such
utilities are exempted from the provisions of section 224: Railroads, .
munioipally owned power systems, electric and telephone cooperative I

companies, and like entities owned by the Federal Government, any I

State, or any political subdivision, agency or instrumentality of any ;
State. The term "pole attachment" is defined to mean the attachment I
of the cables of a CATV system to a pole or occupation of a duct or ;
conduit, or other right-of-way owned or controlled by a utility. Duct I
or conduit systems consist of underground reinforced passages for 1

electric and communications facilities as well as underground dips, lat
eral members, hand holes, splicing boxes, or pull boxes.

Subsection (b) of this section directs the Commission to regulate
the rates, terms, and conditions whereby CATV systems attach their
cable distribution facilities to poles owned or controlled by utilities.
The Commission regulations shall provide that such matters are just
and reasonable to all pole users. Subsection (b) also directs the Com
mission to adopt rules and regulations to implement its regulatory ~u
thority within 180 days from the date of enactment. ThIS subsectlon
requires the Com~ission to adopt proced~res to adjudicat.e c.ompla-ints
relating to CATv pole attachments and dIrects the CommISSIOn to ta~e
appropriate action upon a finding that a particular rate, term, or condI
tion for pole attachments is unjust or unreasona.ble. Among other ac'
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ions the Commission may or:ier a party violatip.g t?e provisions of
ihiS section to cease a~d desIs~ ,from further vIOlatl(~n, pursuant to
e:tisting cease and desIst provIsIOns of the CommulllcatlOns Act of

93-1:. as amended. . . . ....
1 Subsection (c) of thIS sectIOn restrlC.ts the ]urlsdlCh~:m~1 reach of the
Commission's pole attachment authorIty. The CommIssIOn shall have
00 such authority in any State which regulates the rates, terms, and
conditions ~or. pole attac~lmen~s. A State I?a~ recapture p~le,attach
ment jurisdictlOn at any time sImply by notlfymg the CommIssIon that
it re!!ulates the matters encompassed by this section. Such notification
would have the effect of automatically preempting the Commission's
authority as to CATV pole attachments in that State.

';;:'ubsection (d) of this section defines the term "just and reasonable
rate~' bv describing a range within which a reasonable and just CATV
pole attachment rate must fall. The lower end of this range would be a
rate ~hich reimburses the utility for its costs borne to accommodate
the CATV pole attachment, costs which it would not have incurred but
for the presence of CATV cable on its poles. The upper end of this
range is expressed.in terms of a charge to the CATV pole user which
reflects its proportIOnate share of the total costs of the pole, such total
costs being the recurring operating expenses and capital costs attrib
utable to the utility pole. Cable's proportionate share would be calcu
lated by determining the percentage of usable space used by the CATV
System (i.e. the actual physical attachment plus clearance space be
tween the CATV attachment and adjacent attachments) and multi
plying that percen~ageby the total of the capital costs and operating
expenses of the entIre pole.

Subsection (e) of this section limits the effectiveness of the rate
setting formula set forth in subsection (d) to 5 years. Thereafter the
Commission shall be guided by the "just and reasonable" standard set
forth in subsection (b) of this section.

Section 'I.
This section provides that these amendments shall take effect 30

days after the date of enactment. Any act or omission which occurs
prior to the effective date of this act shall continue to be subject to
forfeiture under the provisions of section 503(b) and 510 as then in
effect.

REGUL..1TORY I:llPACT STATEMENT

S. 1541, as reported, would expand the scope of the Commission's
regulation in several significant respects. As to that portion of the bill
relating to forfeitures, the Commission's authority to fine persons or
businesses found to violate thelrovisions of the Communications Act
of 1934, Commission rules, an related matters, would extend to en
tities not previously subject to such forfeiture authority. The Commis
sion already exercises regulatory oversight of the activities of most of
these entities. S. 1541, as reported, provides the Commission with an
a.dditional enforcement mechanism to assure compliance by these en
tities ,,-ith existin~ rules and re~ulationsapplicable to their communi
cations-reluted activities.

As to the pole attachment regulation sections of S. 154:1. as reported,
the Commission would be granted regulatory authority over entities

, I
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and persons not previously subject to FCC jurisdiction. such ~s Pl~,;
tric powe~c~mI?a~ies,and would e~q:~an~ the score, of the Commlssion\ i
existing JUflSd!ctlOn over con:mumcatlOns entltl~s (telephone cOIl).: i
panies) whose lllterstate practIces are already subject to FCC regul&, i

tory supervision. Railroads and several types of entities which fa\1'
within ~he overall catego~ies of electric, P?wer and telephone ntilit, I

compames are exempted frt>m the Comml,sslOn's pole a~tachment re~,
lation (publicly owned power compames, cooperatIvely organii~.
telephone and power companies). It is estimated that at least 122 in.l
vestor-owned electric power companies presently have pole attachment I

agreements with cable television systems. In addition to the Bell S\"3- i
tem operating companies, there are an estimated 1.600 independent;
telephone companies which may fallllnder FCC pole attachment jUt. ,
isdiction. The Federal Communications Commission estimates that CUt. ~
rently there are 7,800 CATV pole attachment contracts in eifect. most i
of which involve entities not specifically exempted from S. 1547. as /
reported.

S. 1547, as reported, contemplates the assumption by the State~ of
CATV pole attachment rE'gulation, resulting concurrently in preemp.
tion by such States of FCC involvement in CATV pole attach.
ment matters in those States. Accordingly, the extent of the Commis
f;ion's regulatory responsibilities in this area should grndually dimin..
ish. It is not possible at this time to estimate the number of States which )
will eventually recapture CATV pole attachment jurisdiction from the
Commission. At present there are about 15 States which could tab I

such action without enacting special legislation or taking other neces
sary initial steps.

The committee has been unable to obtain specific predictions of the
economic impact on businesses or individuals affected by this bill. Th,
committee has no reason to believe that there will be any impact 01 :
personal privacy of businesses or individuals as a result of enactment
of S. 1547. as reported. FCC paperwork requirements would not ~ ;
substantially increased as a result of granting the Commission ex- l
panded forfeiture authority. 'Vbile the Commission's new CATV pole J
attachment authority might require some increased paperwork as a 't·

result of regulations prescribed pursuant to this bill. the commitree
estimates that such paperwork will gradually diminish as the Com~ .
mission's initial implementation of CATV pole attachment regulation
becomes settled. and as the States act to implement their own CATV
pole attachment regulatory plans, thereby replacing FCC involvement
in situations where State plans exist. .

No additional recordkeeping requirements would be imposed on en~ !
tities subject to expanded FCC forfeiture authority as a result of this i
bill. ~0 significantly increased recordkeeping burdens would neces- :
sarily fall on entities subject to FCC CATV pole attachment jurisdic. I
tion. The bill contemplates that the Commission may accept all rele. ;
vant data and records which affected electric power and telephone i
companies file or maintain with the various State or local public utility
C'ommissions which otherwise regulate the practices of these entities. oj

Furthermore, the bill directs the Commission to institute a simple com· ..
plaint procedure to adjudicate CATV pole attachment matters on a
case-by-case basis, and does not require the Commission to engage in a
large scale regulatory program.
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C. G. NUCKOLS,
(For James L. Blum,

Assistant Director for Budget .A.naly81.3) ,

*

COMMUNICATIONS ACT OF 1934

*

(b) [Subject] E;])cept M provided in section ~~4 and subject
to the provisions of section 301, nothing in this Act shall be construed .
to apply or to give the Commission jurisdiction with respect to (1) I
charges, classifications, practices, servIces, facilities, or regulations for
or in connection with intrastate communication service by wire or
radio of any carrier, or (2) any carrier engaged in interstate or
foreign communication solely through physical connection with the
facilities of another carrier not directly or indirectly controlling or
controlled by, or under direct or indirect common control with such
carrier, or (3) any carrier engaged in interstate or foreign communi·
cation solely through connection by radio or by wire and radio, with
facilities, located in an adjoining State or in Canada or Mexico (where
they adjoin the State in which the carrier is doing business), of
another carrier not directly or indirectly controlling or controlled by.
or under direct or indirect common control with such carrier, or (4\
any carrier to which clause (2) or clause (3) would be applicable
except for furnishing interstate mobile radio communication service
or radio communication service to mobile stations on land vehicles in
Canada or Mexico ~ except that sections 201 through 205 of this Act.
both inclusive. shall, except as otherwise provided therein, apply to
carriers described in clauses (2), (3), and (4).

* * * * *

•
SEC. 2.(a)

...

CHANGES IN EXISTING LAw

In compliance with subsecti?n (4) ?f Rule XXIX of the ~tanding
Rules of the Senate, changes III eXlstmglaw made by the bill, as reo
ported, a~e shown as follows (existing l~w p~opose~ t~ b,:, omit~ed is
enclosed In black brackets; new matter IS prmted In Itahc; eXIsting
Iaw in which no change is proposed is shown in roman) :

quirements will result in an estimated cost of $173,000 during the lat4
part of fiscal year 1\)'48, increasing to $575,000 when fully implemen4J
in fiscal year 1979. Costs in the following years reflect the increase in.
personnel for forfeiture regulation, inflation, and shifts in manpo",~
resources as actual processing of complaints begins. ~

7. Estimate comparison: None. _
S. Previous CBO estimate: ~one. -
9. Estimate prepared by: ~Iark Berkman (225-7760).
10. Estimate approved by:

REGULATIONS OF POLE .4.TTACHltlENTS

8('c. 224. (a) As used In this section:
(1) The term "utility" means any pt3'rson whose rates or charqe8

are regulated by the Federal Gove7'1lment or a State and who oW'/ll

SEC.
[(b)

stl
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controls poles, ducts, conduits, or rights-of-u'ay used, in whole 01'

~r art for wire comm1tnication. Such term does not incl11.de any
[fl,i&oad, any person 'loho is cooperatively organized, 01' any person
~c}!ed by the Federal Government or any State.
o .7.) The term "Federal Government" mearuJ the Governrnent of
h~;:;[lnited States or any, agency or in8tru1JU3nta~ity thereof. .

, t (3) The term "State' mearuJ any State; terrztory, or possessUJn of
the lJnHed State:~, the District 01 Oolumbia, or any political subdivi
',ion. aqency, on instrumentality thereof·
~ (4) The term "pole attachment" mea1'tfJ ooy ~ttachrruNLt by a cable
tele.~'iswn system to a pole, duet, conduit, or 1"lght-of-w~y o'UYl1ted or
ontrolled by a utility.

c (b) (1) Subject to the provisions of subsectioo, (c) of this 8ection,
the Commission shall regulate the ratea, te1"l'nl1, and conditiom for
pole attachment8 to provide that 8uch ratea, terms, and conditions
are just and reaarmable, and shall adopt proeedu'res necessary and
appropl~ate to heOfT' and 'resolve compktints concerning sueJt rates,
term8, and conditions. For purp08es of enforoing flIny determinations
re81.tlt~ng frmn eomplmnt procedu're8 established purmant to this sub
section, the Oommis8wn shall take such action as it deems appropriate
and necessary, mcluding issuing ceMe and desist m-ders, as authorized
by section 312(b) of title III of the Oommunicati()-'M Act of 1934, as

"

amended.un Within 180 days from the date of enru:tment of this sectionI the Commission shall prescribe by rule regulations to carry out the

I provisioruJ 0 f th~s se~tion.. .
(c) (1) Noth~ng ~n th't8 8ect'lOn shall be cQllUltrued to apply to, or

I to give the Oommiasion jurisdiction with respect to rates, te1'm8, and
conditions for pole attachments in any case where such matters are

I regulated by a State.
(~) Any State 'l()hich regulates the rates, terms, and conditix.m..a

I JOT pole attachments shall certif'!} to the Oommission that it regulate8

I the rates, terms, and conditions tor pole attachmenta.
(d) (1) For purposes of subsect~on (b) of this section, a rate is

I, ju.st and reasonable if it assure8 a utiliJty the 'recovery of not less than
the additi{)nal costs of providing pole attachments, nor more than an

I.
amount determined by multiplying the percentage of the total usable
space, or the percentage of the total duct or conduit capacity, which

I is occ'llpied by the pole attachment by the BUm of the operating e~-

I penses and act'Ulll capital cost8 of the utility attributable to the entire
pole, duct, conduit, or right-ai-way.

I (:B) As used in this 8ubsection, the term "usable space" meam the
space above the minimum grade level 'lvhich can be used for the at-I tachment of 'loi1'e8, cables, and associated equipment.

(e) Upon the expiration of the 5-year period that begins on the

I
date of e'IULctment of this Act the prO'Visions of subsection (d) of this
section shall cease to have any effect.

I * * * * * * *
SEC. 503. (a)
[(b)(l) .Any licensee or permittee of a, broadcast station who

(A) willfully or repeatedly fails to operate such station sub
stantially as set forth in his license or permit,
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is engaging in activities for which a license, permit, certificate, or oth~
authorIzation is required'. Whenever the ~uirements of this~
grar>h are satisfied with respect to a particular pel'50n, such~
shall not be entitled to receive any additional citation of:the viol~
charged, with respect to any conduct af the type described in tha~
tion sent under this para~ph., _ ,

.. (6) No forfeiture penalty shan be dewnnined or imposed aga~ ~
any person under this subsection if-' i

" (A) such person holds a broadcast station license issued un\ietI
title III of this Act and if the violation charged occurred-

" (i) more than 1 year prior to the date of issuance of~
re:\wrednotice or notice of apparent liability; or 'I

• (ii) prior to- thQ date of. commencement of the CU1'l'ellt
tenn of such license, •

whkhe\':er is earlier so long as such vio!a.tion occurred within 3 ,
years ~rior to the, date of issuane~of such. requir~d n~tice; ~r

" (B) .such person~s not hor~ a bJ.:o&~as~ station. lIcense lSSUe4
under tltle III of this Act and If the vLOlatioB: charged occu~

mote. than 1 year prior to the date of. issuance of the requireti
notice or notice of apparent liability.".

SEC. 3. (a.) The first sentence of sectioIl5Q4(a.) of the Communica.
tions Act of 1934 (47 U.S.C. 504(a)) is amended by insert~ Un, '~

mediately after "recoverable" the following: ", exce~t as otherwia
provided with respect to a forfeiture penalty determmed under sec
tion 503(b) (3) of this Act!!'.

(b) Section 504(b) of such Act is amended (1) by striking out
"parts II and III of ti tIe III and section 503 (b), sections 507, and
510" and inserting in lieu thereof "title II, parts II and III of title
III. and sections 503(b) and 507"; and (2) by striking out ", upon.
application therefor,".

SEC. 4. Section 510 of the Communications Act of 1934: (4:1 U.S.C.
510) is repealed in its entirety.

SEC. 5. Section 2(b) of the Communica.tions Act of 193-1 (47 U.s.C.
152(b)) is amended by striking the word "Subject" and inserting in
lieu thereof the following "Except as provided in section 224 and
subject". ..

SEC. 6. Title II of the Communications Act of 1934: is amended by I
adding at the end thereof the following new section: I

"REOULATIOXS OF POLE ATI'ACHME~TS

..SEC. 224. (a) As used in this section:

.. (1) The tenn 'utility' means any person whose rates or charges •
are regula.ted by the Federal Government or a State and who owns
or controls poles, ducts, conduits, or rights-of-way used, in whole or
in part, for wire comml.Ulication. Such tenn does not include lUly
railroad,. any person who is cooperatively organized, or any person
owned by the Federal Government or any State.

"(2) The term 'Federal Government' means the Government of
the rnited States or any agency or instrumentality thereof. ,

"(3) The term 'State' means any State, territory, or possession oi.
the "Cnited States. the District of Columbia, or any political sub- '
division, agency, or instrumentality thereof.
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•• (4:) The tenn 'pole attachment' means any attachment by a cable
1 vision system t? .R pole, duct, conduit, or right-of-way owned 01'

te e rolled by R utIhty.
cO~~b) (1) Subject to the provisions of subsection (c) of th~s,section,

Commission shall regulate the rates, terms, and condItlons forthie attachments to provide that such rates, terms, and conditiona
po just and reasonable, and shall adop~ procedures:--necessary anq.
jI"e ropriate to hear and resolve complamts concernmg such rates,
a~~s. and conditions. ,For purposes of enf~rcing any determi~ations
te ~ultinO' from complamt procedures establIshed pursuant to this sub
:e~tion the Commission shall take such action as It deems appropriate
se d n~essary, including issuing cease and desist orders, as authorizedb; section 312 (b) of title III of the Communications Act of 1934, as

• mended.
11 "(2) ",Vithin 180 days from the date of enactment of this section
the commission, shall. prescribe by rule regulations to carry out the

rovisions of thIS sectIOn.
P.• (c) (1) Xothing in this section shall be construed to apply to, 0"
to give the CommIssion jurisdict~on with respect to rates, terms, and
conditions for pole attachments m any case where such matters are
regulated by a State.

.. (2) Any State which regulates the rates, terms, and conditio~
for pole attaclunents shall certify to the Commission that it regulates
the rates, terms, and conditions for pole attachments.

"(d) (1) For purposes of subsection (b) of this section, a rate is
just and reasonable if it assures a utility the recovery of not less than
the additional costs of providing pole attachments, nor more than an

'

amount determined by multiplymg the percentage of the total usable
space, or the percentage of the total duct or conduit capacity, which

'\ is occupied by the pole attachment by the sum of the operating ex-
penses and actual capital costs of the utility attributable to the entire

I
pole. duct, conduit, or right-of-way.

.. (:2) As used in this subsection, the term 'usable space' means the
space above the minimum grade level which can be used for the at-

I tuchment of wires, cables, and associated equipment.
"(e) Cpon the expiration of the 5-year period that begins on the

,• date of enactment of this Act the provisions of subsection (d) of this
section shall cease to have any etfect.~'.

I
SEC. 7. The amendments made by this Act shall take effect on the

thirtieth day after the date of enactment of this Act; except that the
provisions of sections 503 (b) and 510 of the Communications Act of

I 1934:. as in effect on such date of enactment, shall continue to consti-
tute the applicable law with respect to any act or omission which oc..
curs prior to such thirtieth day.
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