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This is to notify the Office of the Secretary that
Christine Gill and Thomas Navin, attorneys with the law firm of
McDermott, will & Emery, and representatives from Commonwealth
Edison Company, Duke Power Company and The Southern Company
(collectively "the Electric utilities") made an oral ex parte
presentation to Suzanne Toller, Senior Legal Advisor to
Commissioner Chong ("the FCC staff").

The substance of the Electric utilities' conversation with
the FCC staff concerned the issues addressed in the Petition
for Reconsideration and/or Clarification of the First Report
and Order and Reply to Oppositions to Petitions for
Reconsideration filed on behalf of American Electric Power
Service Corporation, Commonwealth Edison Company, Duke Power
Company, Entergy Services, Inc., Northern States Power Company,
The Southern Company and Wisconsin Electric Power Company in
the above-captioned-proceeding. A copy of those filings,
without the associated exhibits is being filed in duplicate
with this notice.

In accordance with the Section 1.1206 of the Federal
Communications Commission rules, a copy of this notice and its
attachments have been hand-delivered to Ms. Toller.

Very truly yours,

C~t)J1G( !
Christine C. GiilJ

cc: Ms. Suzanne Toller
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P'Cqt;D sNA't

In 1:. Fir,; alpor; and 90;.r the Commission found :~at

Sectl:n 224 of the Communications Act of 1934, as amended :y :~e

7elec=~m~~i:a:~=ns Ac~ of 1996, mandae•• acce•• eo uci:~:~es'

poles, duc:s, conduits and rights-of-way on a nondiscri~inat:~

basis and establish.d fiv'e "rules of g.n.ral applieabili:y" and

s.veral "guidelin.s" regulating that nondiscriminatory access.

~he Commission also promulgated rul.s to implem.nt the newly

enacted written notifieation provision of S.ction 224.

The Infrastructure Owners, a group of el.ctric utilities

with infrastructure networks eonstructed and maintain.d for the

purpose of providing electric servic., take exception to a number

of the Commi.sion'. "rules" and "guid.lin.s- and s••k ~

reconsideration of them. Th. def.cts in the Commi.sion's

:indings fall into three broad eat.gori.s.

First, the Commission exce.d.d its statutory authority under

Sectlon 224 in sev.ral reapects. ~h. Commission w.nt w.ll b.yond

the scope of th. statute in requiring utiliti.s to expand the

capacity of th.ir existing infra.tructur. to accommodate new

requests for acc.ss by tel.communications carriers or eable

operators; ind••d, its d.cision ignores on. of the four expr.s.

bases on which acc.s. to infra.tructure may b. d.nied. In

addition, the Commis.ion'. finding that utiliti.s mu.t permit the

use of reserve electrie space until an actual n••d d.velop. go.s

beyond the Commission's provine., ignor.s the realiti.s of

electrie operation., and threatens the public int.re.t. Finally,
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:he :~mmillion has impermissibly intruded -- without a Sta:~::~y

basis :nerefor -- in matters of state jurisdiction • n ~ .. --d.; _-.
,. --.. -..~

that ~ti~i:ies should use eminent ~omain authority granted ~nde~

sta:e :aw :~ expand their rights-of-way for the benefit 0: non-

Second., some por~ions of the Commission's decision are

arb~:rary and capricious. The Commission adopted a 4S-day

r.~pcn~. r.quir.m.nt withcut .ver ncticing the i.au. and withc~:

any ~ention of it in the Commission'S decision. Similarly, the

modi:ication cost. i.sue was not noticed. Several other aspects

of t~e Commission'. decision are arbitrary and capricious because

record support for them is lacking.

Third and finally, the Commi••ion'. deci.ion embraee. a

const=uc:ion of Section 224 that impermi••ibly violate.

:ongressional intent in .everal re.pects. The requirement that

rates, terms· and conditions of acce•• be uniformly applied

~:fec:~vely emasculates the Congre.sional intent -- illustrated

=o:~ ~n :he expre•• language of the statute and in its

:egls:atlve history -- in favor of negotiated acce•• agreements.

7he agency'.-findinv"lncluding tran.mi••ion facilities in the

scope of Section 224 and allowing for the placement of equiPment

other than coaxial or fiber cable on or in utilitie.'

:n:rastr~cture also contradict. the expre.. language of the

5:at~te and, therefore, Congres.ional intent.

--

:n addition to those aspect. of the Fir" B.pgr; lAd Ordlr

on which they seek recon.ideratioD, the Infra.tructure owner.

iv



also seek clarification of cwo ambiguous a.pee~s of the

=:mmission's decision. Specifically, the Commission should

:::arl.:Y chat the 60 day writ:en noeice period will not apply In

:~s:ar.::es ~=: a non-emergency or non-routine nature) where :~e

~:i:i:y i:self does not have the discretion to delay 60 days

before under:aking the modification or alteration because::

is either subject co a state or local requirement or because :he

public interest dic:atea that the modification be performed more

quickly. The Commis.ion also should clarify that i: intends to

permit a respondent to an acc••• dispute to file a re.ponse to a

complaint, and that the Commis.ion will co~ider that respon.e,

before the Commission act. upon the c=mplaint.

In sum, the Infrastructure Owners .upport the Commis.ion'.

efforts to implement rules and regulations that further the de-

regulatory and pro-competitive policies of the Telecommunications

Act of :996. The Infrastructur. owners' reque.ts for

~econ.ideration and clarification are conaistent with tho••

policies and should be adopted by the Commi••ion.

v



BEFORE THE

Federal Communications Commission

WASHINGTON, D.C. 20514

In the Matter of

Impl..-ntatioD of ehe Local
C~.e1t1oD 'rov1.1OD. 1A tbe
Telec~1catiOD.Act of 1'"

)
)

) CC Docket Ho. 9'-9'
)
)

.ft%'fZOIf rca UCQIIt~"ZOIfAIID/oa
CLAU.ZCAftOlf O. TIll .ZaftI aDO." AIID OBB

011 .wnr.. O.

~%CAIr m.JICD%C ..... 'DV%ca c:ouou.~%OII,
COIIIIOIIWBL'ftI .%.011 CClDun', DaD i'CW& c:a.AIIY,aT'" .aYtC3a, D1C., ..1·_ ''fADS

.OWD CClDAft, TIll.~ CClltAIIY
AlII) W%.coaDl a.ac:ft%C POWD CCKPANI'

American Electric Power Service Corporation, Commonw.alth

Edison Company, Duk.'Power Company, Entergy Service., Inc.,

Nor~hern St.te. Power Company, The Southern Company, and

Wisconsin Ilectric Power Company (collectively referred to a. the

"Infrastructure Owner."), through their under.igned coun.el and

pursuant to Section 1.429 of the rules and regulation. of the

Federal Communication. Commis.ion ("rCC" or "Commis.ion") suDmit

this Petition for Recon.ideration and/or Clarific.tion of the

Fie', R.por, and Qrd.r, CC Dock.t No. 96-98, r.l••••4 August a,



·_':l.~6 I\ .... e .....e.;naf~er ,-' ~t'O")' •• d33 ,. • _ I~;rl; OX , In tne acove-captione

-,..--··d- ...~ ,.'.:-' - ...", -- - - - •• ""= •

INDOPtlCTXglf

:~e :~:rastr~c:ure Owners are i~vestor-owned .~.~- ... ---- .... _---
~r ;~wer ~:i:i:ies (or parents, subsidiaries or affi~iates ::

'electric or power utilities) engaged in the generation,

:ransmlssion, distribution, and sale of electric energy.~1 :~e

:nfrastruc;ure Owners own electric energy distribution systems

:~at include millions of distribution poles and thousands of

~iles of conduits, ducts and rights-of-way, all of which are used

to provide electric power service to millions of residential and

business customers. To the extent those facilities are used for

communications and the state in question has not preempted the ~

FCC's jurisdiction, the Infrastructure owners are subject to

regulation by the Commission under the federal Pole Attachments

Act, 47 U.S.C. S 224, as amended. ll The Infrastructure Owners

have a vital intere.t in, and are directly affected by, tho.e

:&' firs; Rig, In ;p MAI;;IE of ;.11-01;.;ioo of ;hl LgcIl
C;mp';i;ionProyilipp. in ;hI I,llsgmmuAiel;ion. As; of 1"', CC
Docket No. 96-9., released August 8, 1996, 61 Fed. Reg. 45,476
(Aug. 29, 1996).

11 A general de.cription of each of the Infrastructure owners
is attached hereto .s Appendix I.

l' Some of the Infrastructure owners provide energy service in
states that have preempted the Commission's jurisdiction under
Section 224 by making the certification required by 47 U.S.C.
§ 224(c) (2), and are therefore subject to atat. regulation of
pole attachments. Nonetheless, becaus. the federal atatute
servea as the loose "benchmark" on pole actacbment and related
issues, all of the Infrastructure ownera have a significant
interest in the Commisaion's actiona concerning such is.ues.

2



pore~ons of ehe Commission's fir't RiO addressing Sec:~=n 224:: ,

access and denial of access C~ poles, duces, conduits and .... -.i--­•• ~ •• _.:t-

=:-way, and Seccion 224(h), wri::en noc~f:cati=n of :~:ended

~odi::=a:~=~s to poles, ducts, conduits and r~ghts-of-way.:1

2. rngeneral, che !~frastr~cture Owners seek

~ecor.sideration of the Commission's Fir't 8iO in the above-

capt~oned proceeding for the following reasons:

• The FCC's requirement that utilities expand capacity to

accommodate requests for access is in excess of its statuto~

authority and is otherwise an impermiaaible construction of the

Pole Attachments Act;

• The FCC'. requirement that a utility allow the use of

ic. reserve space until it has an actual need for the .paceis ~n

exce•• of its statutory authority and is otherwise an

impermissible construction of the Pole Attachments Act;
.

• The FCC'. requirement that electric utilities exercise

their powers of eminent domain to expand capacity for third party

eelecommunication. carriers is in exce•• of its statutory

authoricy and is otherwi.e an impermissible con.truction of the

statute;

• The FCC failed to provide sufficient notice of agency

action in requiring that acce.. to pole. be granted within 45

days of a requ••tfor acce•• ;

~I The Commi••ion'. di.cu••ion of the.e is.ue. i. found in'S lll9-l240 of the Fir., RiO.

3



• rhe FCC's suggescion chat other chan wire1ine e~~:p~e~:

:an :e .=laced ~n a u~_·_~.; __ y/s ~.-••~~ast~.~!~-_"~e .'5 an ·:r.~e~-·ss·-·-- - - - ........ - _. 'I:'" .'''. • .... '=

:=~s:=~:::on of :~e Pole Accachmen~s Acc;

• :~~ 2::'s determination t~at a u:i1i:y ~ay ~ot =~str:=:

ac:ess :0 i~:=ast=uccure to its own highly skilled and trained

e~pl=yees :s arbitrary and capricious;

• rhe Commission improperly promulgated r~les

:':nplemencing Section 224(i) of the Pole Attachments Act in a

=ulemaki~g relating to Section 224(hl;

• rhe FCC violated the express language of the Pole

Attachments Act in requiring uniform application of the rates,

terms and conditions of acce•• becau•• that requirement fail. to

give effect to t~e statutory provi.ion for voluntary

negotiations, which are not limited by the requ.irements of the

Pole Attachments Act;

• The FCC violated the expre.. language of the Pole

Attachments Act in finding that tran.mis.ion facilities are

subject to access; and,

• The FCC violated the plain language of the Pole

Attachments Act to the e~ent it concluded that the u.e of any

single piece of infra.tructure for wire communication. triggers

access to all other infrastructure.

3. In addition, clarification is sought by the

!nfrastr~cture Owners with respect to the following i ••ue. since

the intent of the Commis.ion is unclear from its decision:



• That only reasonable effor~s are required to prov::e ._

1av.s advance not.;ce f n~~ ~~ t' , or ~ me~o .~ ••-_~u:~ ..on-, .gency

~odi:i=a:ions; and,

• 7hac t~e procedures for resolution of acces. comp:a~~:3

i~c~u:e full consideration of the position of both the

complainant and the respondent.

4. In their Comments and Reply Comments in the r~lemaki~;

proce.dings b.low,ll the !nfra.tr~cture Owner. alao aaaere.d

thac, :0 the extent the Commission interpreted Section 224(f) as

mandating access to utilities' poles, ducts, conduits and rights­

of-way, the statute raises con.titutional taking. que.tions.

Although the Commis.ion held that Section 224(f) (1) doe., in

fact, mandate access to utilitie.' poles, ducts, conduits and

rights-of-way, unless one of the exceptiona provided in Section

224(f) (2) for denial of acce•• is applicable, aaa, A.a., fir.t

BiQ, , 1187, it declined to addre•• the conatitutionality of

~andated access, finding that it did not have jurisdiction to

:eci:e the constitutionality of a federal statute. lQ. Secause

the fCC has already .~knowledged its lack of jurisdiction to

address the conatitutionality Qf mandated acce•• , the

Infrastructure Owners have not argued that que.tion here. The

failure to argue the issue should not, however, be interpreted as

an admission on the part of the Infrastructure Owners that

11 No;iS' of ProRP"q Rul'mtkinq, In ;h, Mat;'; gf
Impl'man'l;ion gf ;he LoSal Cpmp.;i;ipn p;gyi.iQQI in ;bI
r,l,;ommuniSI;ign. As; of 1991, CC Cocket No. 96-98, released
April 19, 1996) ( II NPRM" ) .

5



nor shou:'d :::'e

:~~Ss~:n :~ argue

C""ns~;""f",;"''''a''y ·';rm·.... '-- ....._-..,.... ... ,

:~e issue be c:nst:~ed as a waiver := ar:y ........_­
.-:: ..-

- ..... lD,.. -,.. ....-lDlD .;-~ c!" ~orum.11
..,1_ •• _- :------ - •• ::r --

s~bm~: :::'at :::'e FC: exceeded its statutory author~:y in

::r.s:=~i~g Section 224(f) (1) as mandating access :: uti:i:~es'

po:'es, ducts, conduits, and rights-of-way. ~,~, 24 F.3d

::41 ~.C. Cir. :994) (statutes should be construed to defeat

administrative orders that raise substantial constitutional

questi:ns) .Z.t

11 The Commission's stat.ment that a "utility'S obligation to
pe~it access under s.ction 444(~) doe. not d.pend upon the
execution of a formal writt.n attachment agr••ment with the party
seeking acces.," Fir.; BiQ, 1 1160, fureh.r supports the
constitutional taking argument. Th. permanent physical
cccupation of a utility'. infra.tructur. without any type of an
agreement as.to the earm. and condition. o~ ace••• (especially an
allocation of risk and liability) con.titut•• a gro.. inva.ion of
private property. Such an inva.ion i. a taking without regard to
the public int.r••t involved. iaa Ler.,:; v, I.l.;romp:er
Mlnh.;t," CAtv CoER·, 45. O.S. 41', 446 (1'82). The
Infrastructure Owner. seek recon.ideration and rescis.ion of the
Commission'. finding that a writt.n agreement i. not required
before the acc••• obligation ia trigg.r.d; the Commi••ion should
find that ace••• may not be grant.d to a utility'. in~ra.tructur.

ab.ent a binding agreem.nt setting forth the rat•• , t.rm. and
conditions of ace•••.

!' Wisconsin Electric Power Company do•• not join in the
constitutional argument.

6



:~~=astr~cture Owners have s:and~ng to seek reconsiderat:cn a~~

I. A;pli;ibl. L,gal S~an4a;4.

5. An agency constr~i~g a statute should be m:~df~: of :~e

:wo-s:ep ~~quiry set forth by the Supreme Court.!1 7he :::5:

step :5 to determine if Congress has directly spoken :0 ......_..-
issue. If the intent of Congres. is clear, either from the

:anguage of the statute itself or from the use of "tradi:~onal

:ools of statutory construction," an agency, like a reviewing

court, must give effect to the unambiguously .xpres••d will of

Congress.~1 Furthermore, courts require that an Agency

adequately articulate the reasons underlying it. con.truction of~

a statute so that a r.viewing court can prop.rly perform the

analysis set forth in Ch'vrgn. U1

7. :n the section. that follow, the Infra.tructure Owners

demonstrate that the Commission hal failed to follow thes. well-

settled principle. of statutory con.truction in a number of

!I ~. Panhandle ga.cern Pipeline Co., 4 FCC Red 8087, 8088
(1989) .

11 :;ey;gn. g.S.A.. Iae. v. NBpC. Ine., 467 O.S. 837 (1984).

~I ACLU v, E'4Irl1 Cgmmunis.tion. Cgmm'n, 823 F.2d 1554, 1568
(D.C. Cir. 1987) (citing Lln4r.;h IimQIr Cg. v, LAndr.;h, 471
U.S. 681, 685 (1985)).

~I ~ Agm. Oi, CI.ting y. NLBI, 26 F.3d 162, 156 (D.C. Cir.
1994); L••e; y, Hay., 965 F.2d 1081, 1085 (D.C. Cir. 1992) ("In
the ae.ence of Iny explanation ju.tifying [the Ig.ncy's po.ition]
a. within the purpos•• of the act I • • , w. ar. unab1. to
sustain the Commis.ion'. deci.ion a. r.a.onably d.f.n.iele.").

7



:~stances inpromulgacing rules :~ i~plement new Sect~:ns ~2~:

and ~,,'2 ..~ ',·hl of ~~ ~ 1 A.--a~· ,....e :",0 e .......~men:s ",C:. ... "''''''''r''';'''' ....1"\....... .." .... _ ••;.y, _..e

_:~~:ss::n ~ust ~se t~e pr~cess ef rec:nsideratien and

II. a,coD.ia.ratieD I. NaDdat.a ••cau•• the Comai••ioD
&xcl.d.d It. Statutory Authority

A. Th. C=-i••iOD be••aeeS It. Statutery
Autherity in R.quiring ebat Utiliti•• &xpaDd
Capacity t; Aqcnmre4a;' BtIp••t. ror Aqq•••

8. ~he Commission's determination that utilities must

~xpand capacity to accommodatl reque.t. for acce•• is contrary to

the express intent of Congres.. In the fir.; RiO, the Commi••ion

reasoned that becau.e "Ca] utility is able to take the step.

necessary to expand capacity if it. own need. require such

expansion(,] (t]he principle of nondi.crimination e.tablished by

Section 224{f) (1) require. that Ca utility] do likewi.e for

telecommunication. carri.r. and cable op.rator•. "~1 aa••d on

:h~s reasoning, the Commi••ion d.termined that "lack of capacity

on a particular facility do•• not automatically entitle a utility

to deny a reques; for ace••• ," and therefore "b.for. a utility

can deny acces. it muat explore all accommodation. in good

:aith. "UI

9. Th. Commi••ion'. interpretation of the

nondiscrimination provi.ion fail. to give effect to the

limitatiens set forth in Section 224{f) (2). The plain language

:~I ,
~ first RiO, 1162.

8



of Sec:i.on 224 (f) (2) clearly gives a utility t~e ri.;ht :0 ~e:'.y

ac:ess based on insu::i.:ient :apaci:y. Section 224(:) ~2) states:

~otwl:hstanding paragraph (:), a utility providing e:ec:~~:

se:'l::e may deny a cable television system or any
:elecommunicatlons carrler access to its poles. duc:s,
:ondu.:.:s, ~r ~:;hts-of-way, on a non-discriminatory oasls
where :~ere is insufficient capacity and for reasons 0:
safety, reliability and generally applicable englneer::-.;
purposes.

7he only quali~ication t~at Congre•• included in this sec~i=n :3
:ha: any denial of access due to insufficient capacity must be

done on a "nondiscriminatory basis." This language is

unambiguous and, as such, lends itself to only one

interpretation. An electric utility has the right to deny access

if it determines that there is insufficient capacity, so long as

that determination is made on a nondiscriminatory basis.

10. Although the plain language of the statute includes

only one qualification, the Commission's interpretation reads

another substantial qualification into it. Onder the

Commission'. interpretation, Section 224(f) (2) would read as

follows:

Notwithstanding paragraph (1), a utility providing electric
service may d.ny~ cable television syatem or any
telecommunication. carrier acc.s. to its pole., ducts.
conduits, or rights-of-way,' on a non-discriminatory basi.
where there is insufficient capacity, '11 t'e V&i14'¥ ;'p,e;
.....,·bly 7F1'" ie. ! ..ili~ " i.IX..•• 114- ;...ci;y,
and for r.a.ona of safety, reliability and generally
applicable engineering purposes.

I: Congress had intended to qualify a utility'S right to deny

access in the manner suggested by the FCC, Congress would have

drafted the statute to include such language.



1:. Sec~ion 224{fl (2l manifes~s congress's unde=s:a~d~~g

::-'a: "a u.:~lity providing elec:=i: servi.:e" :nusc be give~ '<lIl:e

:a:::~:e :~ making decerminacions about access :0 i:s

:~:=as:~~::~=e because of the na:ure and :~por:ance of ::-'e

~~de=lYl~; service for which the infrascr~c:ure is used -­

elec:=~c service. Congress in~ended to bes~ow on eleccr:c

:.J.:i:i:ies the "righ~" to make this determination withouc havi~g

:0 justify a decision ~ to expand its capacity. Section

~24{f) (2) reveals Congress's conclusion that the deeermination of

whether sufficient capacity exises to accommodaee acce•• to a

pole, duct, conduit or right-of-way must be left to the judgment

of the electric utility, ba.ed on i~sas.es.ment of whether

access comports with safety, reliability and generally applicabla

engineering standard•.

12. A second glaring fault in the Commis.ion's logic is its

attempt to expand the nondiscrimination principle in

Section 224(f) (1) so that a telecommunications carrier reque.ting

access is afforded the same infrast'ructure rights a. a utility

engaged in its core utility service.. In fact, this

interpretaeion of the nondiscriminatory acce.. provision of

Section 22t(f) (1) conflicts with Congre.s's intent. Congre••

expressly addr••••d the i ••u. of nondi.crimination with resp.ce

to a utility sub.idiary that offers telecommunication. or cable

:elevision service., by requiring that a ueility treae that

subsidiary in the .ame manner a. it doe. other provider. of such

services. The Commis.ion itself ob.erved that "the

10
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::ondis"'~i.m';n·t.;on r._qui~emen!" o~ Se"'t'''''n "'1"'14 (.) (1)- ~-- . - . -- - - ~ -- .. - '"

;~=t:b::s a ut.ility from favor:::; i:self or its affiliates ~;;~

~.S~."'- -... -~A =~o~·'s:"'- ... ~ -.i .......m-u··"'a·· ...•• ~~~ ·'·~eo=,_==== xc ye·: ~._"._=.:: we ··,.M" ill •••• Jr.·.ve •..• e.

-, ......,~ ... ·5 II ~IX • 'r•• 7hus, a utility'S aCility :0 expand capacity --.--- ..
::S core utility services should have no bearing on, ::or :o::fer a

s:milar right on, telecommunications carriers seeking access to

such facilities.

B. Th. C~••iou axe..... It. Itatutory Au~ority by
aequiriDg I atility to Allow tb. a•• ot It.~•••erve
Spac. tlp~il It Ia. M Mual Jftlcl !pl' ~. 1,lq.

:3. :n the Fir" RiO, the Commission determined to allow

"an electric utility to reserve space if such reservation is

consistent with a bgn& t1Qa development plan that reasonably and

specifically projects a need for that 'pice in the provision of ~

its core utility service. "UI The Commission further decided

that" (tIhe ~lectric utility must permit us. ot its r ••erved

space by cable operators and telecommunication. carriers until

such time as the utility hal an actual need for that space."UI

:4. As discus.ad above, Congr••• plainly and unambiguously

gave electric utilitie. the right to make capacity determinations

when considering r.que.t. for ace.... A denial need only be

administered in a nondi.criminatory manner vi.-a-vi. cable

operators and telecommuni,=ation. carrier.. Nothing in Seceion

224(f) (2) limits a utilit.y's abilit.y to plan for future expansion

~I firs, RiO, 1 1168 (empha.is added) .

~I 1Fira, RiO, 1169.
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by ~~servi~g capacicy. :ndeed, Con~~ess was well aware 0 ..# a~ n

~:ec:~:: ~:ility's need to ~eserve capacity when i: gave

~::::::es :~e right to deny access based on insuf:ici~nc

:apac::y. .~:: ~ad incended to change :~e s;a:us ~, Congress

~oul: ~ave included language in the statute that could reascnably

be :"n:erpr~:ed to limit this ucility praccice. Thus ,the.

Commission's determination to further qualify a utility's right

:0 reserve capacity violat.s Congressional intent.

:5. As noted above, :he Commission limited a uCility's

righc to use its reserve space to instance. where such

reservacion is "consistent with a~~ development plan that

reasonably and specifically projects a need for that space."

This standard is vague, ambiguous and unworkable, and ignore. th.'

realities of a utility'. core bu.ine•• of providing electric

service. Ma~y utilitie.' development plan. are under constant

review and revision to account for regulatory and market

~ncertain:ies caused by federal efforts to deregulate the

electric industry. By re.tricting a utility'S right to reserve

capaCity, the Commi.sion is forcing a utility to either expand

its business ba.ed on .heer speculation of load growth, or to

:ace repeated complaint. by entities seeking acce•• to re.erve

capacity. The provi.ion of safe, reliable electric service

cannot be conditioned on a utility'S ability to satisfy this

·_..'.~'orkable standard.

16. As a practical matter, the reservation of capacity must

remain within the exclusive authority of the utility, and any

12



reservation of space by a utility should be considered

;~esump:ively reasonable. :~st because a u:i:~:y is ~o:

:~~~e~:_y using ~:apaci:y" does no: mean that such capac~:y

shou:d ce avai:ab:e for use by others, such as :elecommu~::a:::~s

carriers and cable companies. Utilities routinely allocate

:er:ain space to be used in the event of an emergency. :or

example. if certain ducts collapse, the utility'S conti~gency

:lan calls for the i~medi.te .ub.titution of other ducts.. .

Surely, this space cannot be con.idered "reserve." At a min~mum.

the Commission mu.t clarify th.t the oblig.tion to prOVide access

does not extend to sp.ce th.t i. n••d.d for em.rg.ncy purpo•••.

17. The idea that a p.rty can u•• sp.c. on an interim

b••is is simply impr.ctical .nd unworkabl.. One.

telecommunication. carrier. .nd cable companies .r. u.ing a

utility'S infra.tructure, and serving tel.communications

interests, a utility simply will not b. able to recapture such

reserved space in the tim. n.c••••ry to effectively serve its

core utility busin.... Inde.d, according to the Commi••ion, at

the time the utility s••k. to rec.pture its re••rv••p.ce, the

utility mu.t provide the u••r an "opportunity to . . . maintain

its attachment" by expanding cap.city ..lll Thi. r.quir.ment

could be u••d by att.ching entities to claim th.t the utility

must allow the user to .tay on or in the facility until the

utility construct additional cap.city. A utility'. ability to

provide dependable service would b. severely threatened by such

ll/ First RiO, • 1169.
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an :bligation because 0: the signi:icant engineering and

==r.s::~c::on time involved i~ expanding capacity.

:9. Sven i: the C:mmission c:af:ed a rule that a::owed a

.. ~ ... - y - """ .....me~l· a~ e' y ....ecact'· e '.. ., .... ----- _ ... _... - - - .. l_S reserve space, 1:'1. t~e ::ea;.

~or:~, cnce a telecommunications carrier or cable company is

~sing a utility'S infrastructure, it will be difficult :0 reclal~

:~at =apaci:y. Telecommunications carriers simply will not·

vacate a utility'S facility short'of litigation if the withdrawal

wi:: likely result in the interruption of service to

telecommunications customers. For this reason, any requirement

to allow telecommunications carriers and cable operators access

to a utility'S reserve space will effectively eliminate a

utility'S us. of that .pace altogether. Aa such, and in light Of

the above reasons, the Commission's determination on acce•• to

reserve space is arbitrary and capricious and must be re~.rs.d.

C. The PCC ... Mo AUebo~ity to aeqQire .1eat~ie ati11ti••
to axereise Their Powe~. of ~eDt na.aiD to~
eava,iSjra'

19. ::'1. its discus.ion of ace.ss to pole., conduit., and

:ights-of-way in the-rir't liO, the FCC articulates it. view of

~tilities' obligationa with regard to private property rights.

Specifically, the PCC stat•• :

al Wiaconsin Electric Power Company doe. not join in this
section of the pareies' Petition for Reconsideration and/or
C:'arificaeion.

14



We believe that a ucili:y should be expec:ed :~ exe~::se ::5
eminent domain authori:y co expand an eXilti~g ~igh:-c:-Nav
over private propercy ~n oraer to accommodace a re~~esc :::
access, jusc as it would be ~e~ired :~ modi:y l:S ;cles ==
::~:uics co permic ac:achmen:s. al

:~ sup;:=: :f :his posicion, the FCC :urcner scates:

Congress seems co have contemplated an exercise 0: e~i~e~:

domaln authority in such ca.e. when it made provisions ::~

an owner of a right-of-way that 'intends co modify o~ al:e~

such ... ~ight-of-way... ' .Ut

7he FCC's posicion goes well beyond Congres.ional incenc or any

~easona~le construction of Section 224 with regard to access :~

~::li:y infrastructure. Requiring electric utility owners co not

only prOVide access co establi.hed right.-of-way but also to

condemnpropertie. a~ the reque.t of telecommunications carriers

is without any support in the statute. U1 Accordingly, this

position must be reconsidered.

20. ~ the FCC notes in the Firlt BiO, the scope of a

utility'S ownership or control of an easement or right-of-way is

at 1Fir.t RiO, at 1181, (footnote omitted) .

ut ~. (fOOtnote omitted) .

ill Although the Pole Attachment. Act wa. enacted .ome 18 years
ago, requiring utilities to exercise their eminent domain
authority to expand right.-ot-way has never been con.idered a .
part of that .tatute. Typical pole attachment agreement. requlre
the party .eeking acce•• to secure whatever additional rights.are
needed by that party before ace••• can be granted con.istent with
the underlying ea.e.ent or right-of-way. Thi. practice correctly
as.igns cne obligation of securing additional right. to the parcy
requiring cho•• rights. Th. 1978 Pole Attachment. Act and the
1996 amendments to it permit 'piggybacking' on the utilitie.'
exi.;inq pole., duct., conduit. and rights-of-way -- they do not
require ucilities' to .ecure additional pole., ducts, conduits
and rights-of-way.

15



a mat:er of state law. U' 7he authori:y granted by many s:a:e

em.·-.•·_~..~.. ~..·oma;n s~a~"~es e~~·ssly .;~.- -~e use o~ 'ands• ... ........ .....1:'.... . ...1.... .... .. _
==~demned by a u:~li:y to the utility's own operations. 7~e

A:aoama ::de, ::r example, provides that electr:: o~ power

=:mpanies:

... may acquire by condemnation for a right-at-way for
:h.i:,. ,lin.s, ;.nn.ll, ...•xsaya;ion. or work., land.
for way. or r~ght.-of-way". I

Many other state., including those identified to the FCC in :he

Comments,UI limit :he exerci.e of eminent domain authority,UI

The Ohio Code, for example, provides:

Any company organized for manufacturing, generating,
.elling, supplying, or tran••itting electricity, for public
and private u.e. , , may appropriate so much of such lana,
or any right or intere.e therein, including any tree.,
edifices, or bUilding thereon, a. i. d....d nece••ary for ~

the erection, operation, or maintenance of an electric
plant, including its generating statioftS, sub.tation.,
switching stations, tranamis.ion and di.tribution lines,
poles, towers, piers, conduits, cable., wire., and other
necessa~ structures and appliances. BI

UI fir.; RiO, • 1179,

III Ala. Code S 10-5-4 (1996) (emphasis' supplied) ,

i!/ ~,.e-s., Co~nts of Duquesne Light Company at 15 n.26,
identifying the Stat•• of Florida, Georgia, Ne. Hampahire, Ne.
~exico and Virginia; Comment. of PICO Energy at 2, identifying
the Commonwealth of Penn.ylvania as having such restrictions in
place.

UI ~,~, Arkan.a., Ark. Stat. Ann. S 11-15-503 (1995),
Cali!ornia, Cal. Pub. Utile Code I 612 (Deering 1996), Delaware,
Del. Code Ann. I 901 (1995), Indiana, Ind. Code Ann. I 32-11-3-1
(Burn. 1996) Minn.sota, Minn. Stat. 5 300.4 (1995), Texas, Tex.
Rev. Civ. Stat. art. 1436 (1996), Wisconsin, Wia. Stat. S 32.02
(1994), all restric~ ~he exercise of eminent domain authority to
purposes that further the utility'S own operations.

a' Ohio Rev. Code Ann. S 4933.15 (1996),
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As :~e above passage demonse~aces, st.ce seaeuces :requen::y

;r:v::e ::r only a limited exercise of eminent domain power, :~

~es~::a~: ~se of condemned lands, restricted co :~e ac:~al

A·.,.. .. _·- - s,...1: ".e .;, ..________ ... __ '-'_ 1.... u y. Otilicies, of course, can~o:

;rov:de to :elecommunicacions carriers authority thac c~ey do ~c:

~ave :~emselves. Accordingly, che FCC's position is untenable :n

a substantial number of jurisdictions across the country.

2:. Section 224, furthermor., do.s not provide any

stat~:ory basis for application of the FCC's position in chose

jurisdictions where eminent domain authority has not be.n

expressly limited. Section 22'(c) (1) mak.s clear that it does

not grant to the FCC jurisdiction over "rat.s, t.rms, conditions,

or access to poles, ducts, conduits, and rights-of-way .s

prOVided in subsection (f) in any ca•• wh.r. such matters are

regulaeed by.' State." In ord.r to as.um. and retain

:urisdic:ion over rat.s, term. and condition. for pol.

at:achmencs under Section 224, a state must make certification Co

the FCC, i~plement rules and respond promptly to complaints. UI

No such conditions are plac.d in Section 224 on·a state's

jurisdiction over, or its regulation of, ICC'" to pgl••. duC;s.

;;ndui;. Ind riqbt.-gf-w'Yi the fact of regulating this subject

matter is alone sufficient to establish state jurisdiction over

~ ..-- .

U,I 47U.S.C. S 224(c)(2)-(4).

17



22. !n the :;:=; RiQ, the Fe: has po.ited eminent :oma:~

auttori:y as a vehicle ::r access :: rights·of-way by

:elec:mmunications carriers. :n :ight of :he fact that powers ~:

eminent ==ma~n are conferred by, and regulated under state :aw.

however, Section 224 confers no jurisdiction to the Fe: to

dictate the scope or the terms of their application. :esplte

this jurisdictional deficiency, the FCC has articulated a

pOSition that suggest a ~ f'c;o preemption, unauthorized by

Congress, of the states' jurisdiction over the exercise of .

eminent domain authority. In accordance with the FCC'. position,

a reque.ting carrier could effectively as.ert eminent domain

authority co-exten.ive with that of the utilities; by making a

request of a utility, a carrier could, indirectly, cause the·

condemnation of property solely to benefit it. own

telecommuni~ations operations.

23. This extraordinary result wa. not contemplated by

Congress, as is evidenced by the specifie provision. detailing

the respective extent of federal and state jurisdiction over such

matters. llf .Had Con~e•• intended to dramatieally rework local

regulation of eminent domain authority, it would have done so

Uf Congre.. may delegate eminent domain authority to a person
or corporation under federal statute. iII,~, 47 U.S.C. S
717(£) (h) (granting certain natural ga. eompanie. eminent domain
authority to expand a right-of-way). Congre•• had the authority
to make a delegation of eminent domain authority to utilities to
acquire additional rights-of-way under the Pole Attachments Act
but chose not to. The FCC should not do indirectly what Congress
did not do directly.
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