ORIGINAL

LAW OFFICES

KOTEEN & NAFTALIN, L.L.P

BERNARD KOTEEN®* 11SO CONNECTICUT AVENUE TELEPHONE
ALAN Y. NAFTALIN WASHINGTON, D.C. 20036 {202) 467-5700
ARTHUR B. GOODKIND TELECOPY
GEORGE Y. WHEELER (202) 467-S9i5

MARGOT SMILEY HUMPHREY
PETER M. CONNOLLY
CHARLES R. NAFTALIN
GREGORY C. STAPLE

R. EDWARD PRICE DOCKET FILE cory OR'G‘NAL

* SENIOR COUNSEL

August 4, 1997

Mr. William F. Caton !
Acting Secretary e
Federal Communications Commission £U3
1919 M Street, N. W. R
Washington, DC 20554

Re:  WT Docket No. 97-1 12/
CC Docket No. 90-6

i

Dear Mr. Caton:
Transmitted herewith on behalf of Aerial Communications, Inc. and Western PCS BTA I
Corporation, by its attorneys, are an original and nine copies of their Reply Comments in the

above-captioned proceeding.

In the event there are any questions concerning this matter, please communicate with the
undersigned.

Very truly yours,

George Y.




ORIGINAL

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Cellular Service and Other Commercial WT Docket No. 97-112
Mobile Radio Services in the Gulf of
Mexico

Amendment of Part 22 of the Commission’s CC Docket No. 90-6
Rules to Provide for Filing and Processing
of Applications for Unserved Areas in the
Cellular Service and to Modify Other
Cellular Rules

To: The Commission

REPLY COMMENTS OF

AERIAL COMMUNICATIONS, INC. AND
WESTERN PCS BTA I CORPORATION

Aerial Communications, Inc., and Western PCS BTA I Corporation (“Western PCS”), by
its attorneys, submits its reply comments with regard to the Commission’s Second Further Notice

of Proposed Rulemaking (FCC 97-110) released April 16, 1997 in the above-captioned

proceeding.

The comments filed in these proceedings demonstrate that the demand for voice, data and
other services in the Gulf of Mexico is expanding rapidly and that the licensing and service rules
for broadband PCS already permit incumbent licensees to establish wireless networks to meet such
demands. The Commission has ampie grounds to retain its established rules and policies which
provide for the nationwide deployment of PCS service, including in the Gulf of Mexico, using

existing MTA and BTA service area definitions.
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DISCUSSION

1. The Record Demonstrates Ample Legal and Factual Grounds To Sustain the Established
Rights of Incumbent PCS Licensees to Serve the Gulf of Mexico.

Aerial and Western have previously described in their comments that the Commission’s
proposed re-examination is unnecessary to promote the rapid deployment of competitive service
for the Gulf of Mexico and is fundamentally inconsistent with the nationwide scope of existing
PCS licensing. We strongly support the comments of Primeco Personal Communications, L.P.
(“Primeco”) and Sprint Spectrum, L.P. (“Sprint”) in these proceedings which demonstrate that
under the Commission’s established rules and policies, PCS licenses for the MTA/BTA service
areas encompassing the Gulf coast are already authorized to serve the Gulf of Mexico. '

2. The “Rededication” of Broadband PCS Spectrum Exclusivity for Private Microwave Uses
Proposed by Shell Offshore Services and the American Petroleum Institute Should be
Rejected as an Improper Attempt to Seek Reconsideration of Long-Settled Allocation
Decisions.

The arguments of Shell Offshore Services (“Shell”) and American Petroleum Institute
(“API”) requesting that the PCS band be effectively “rededicated” to fixed point-to-point services
should be summarily rejected.> The request for rededication of the PCS band to fixed point-to-

point service in the Gulf improperly seeks reconsideration of long-settled spectrum allocations

decisions.> This request is based solely on unsupported and self-serving claims that PCS

! The Comments of BellSouth Corporation (“BellSouth™) also confirm the fact that
existing MTA and BTA service areas encompass significant areas of the Gulf. (BellSouth
Comments, pp. 4-5).

2 Shell Comments, pp. 7-8 and API Comments, p. 6, 8-9.

3 Redevelopment of Spectrum to Encourage Innovation in the Use of New
(continued...)
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operations are “technically unfeasible” in the Gulf.* Aerial and Western strongly disagree for the
reasons previously presented in their Comments. (pp. 4-5).

3. The Efforts of Commentors Seeking To Delay the Competitive Entry of PCS Licensees
in the Gulif of Mexico Should be Rejected as Fundamentally Contrary to the Commission’s

Pro-Competitive policies and the Rights of PCS Licensees.

Aerial and Western also strongly object to the requests of Shell and Petroleum
Communications, Inc. (“Petro”) to restrict the rights of PCS licensees to compete in the Gulf.’
Adoption of either of these requests would be a fundamental abrogation of the Commission’s pro-
competitive goals in its PCS proceedings,® the abandonment of its Congressional mandate under
Section 309())(3)(B) of the Communications Act’ and a modification of PCS licenses for which
the U.S. Treasury has received payments or commitments amounting to hundreds of millions of
dollars. Neither Shell nor Petro has offered any credible factual or legal argument to justify this

outcome.

3(...continued)
Telecommunications Technologies, ET Dkt. No. 92-9, First Report and Order and Third Notice
of Proposed Rulemaking, 7 FCC Rcd. 6886 (1992).

4 API Comments, p. 8.
3 Shell Comments, p. 8 and Petro Comments, p. 17.

6 See, for example, Amendment of Commission’s Rules to Establish New Personal

Services, GEN Dkt. No. 90-314, Notice of Proposed Rulemaking and Tentative Decision, 7 FCC
5676, 5679 (1992).

7 47 U.S.C. § 309G)(3)(B).
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4, Contrary to the Claims of Petroleum Communications, Inc., the Evidence in the Record
Demonstrates the Public Benefits Which Will Result From PCS Operations Serving the

Gulf of Mexico.

The Petro claim that “...sufficient demand likely does not exist to justify geographic
licensing of broadband...PCS services into the Gulf...”8 is directly contradicted in Shell’s
Comments. Shell, which is the largest producer of petroleum and natural gas in the Gulf,
describes the demand for communications services as follows:

“...In the past three years...the amount of drilling and exploration activity
in the GOM [Gulf of Mexico] has increased dramatically...The resurgence
of exploration and production activity in the GOM...has been accompanied
by an increase in the demand for reliable voice, data and video
telecommunication services. Providers of these services, however, have
been unable to keep up with the growing demand...”°
Based on this estimate of overall demand, the public benefits from preserving competitive

opportunities for incumbent PCS licensees to develop services for the Gulf are self-evident.

CONCLUSION

The Commission has ample factual and legal basis to confirm the rights of incumbent PCS
licensees for MTA and BTA service areas comprising the portions of the Gulf of Mexico adjacent
to Florida, Louisiana and Texas to serve the Gulf. The Commission should not alter its service

area or other licensing rules as they apply to PCS service in the Gulf of Mexico.

8 Petro Comments, p. 18.

9

Shell Comments, p. 5.



George Y. Wheeler, Esq.
Koteen & Naftalin, L.L.P.

1150 Connecticut Avenue, N. W,

Suite 1000
Washington, DC 20036
(202) 467-5700

Its Attorneys

August 4, 1997
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Respectfully submitted,

AERIAL COMMUNICATIONS, INC.

By:

Buan 7.0 Guanc &

Brian T. O’Connor, Esq.
Director, External Affairs
8410 West Bryn Mawr
Suite 1100

Chicago, IL 60631

(773) 399-7464

WESTERN PCS BTA I CORPORATION

By:

L/m o

Gene DeJordy, Esq.

Western Wireless Corporatlon

2001 NW Sammamish Road, Suite 100
Issaquah, WA 98027

(206) 313-7775



CERTIFICATE OF SERVICE
I, Judy Norris, a legal secretary in the firm of Koteen & Naftalin, L.L.P., hereby certify
that on the 4th day of August, 1997, copies of the foregoing “Reply Comments” were deposited

in the U.S. mail, postage prepaid, addressed to:

Wayne V. Black
Brian Turner Ashby
Keller and Heckman LLP
1001 G Street, N.W.
Suite 500 West
Washington, DC 20001
Counsel for Shell Offshore Services
Company and The American Petroleum
Institute

Andre J. Lachance

1850 M Street, N.W.

Suite 1200

Washington, DC 20036

Counsel for GTE Service Corporation

Richard S. Myers
Jay N. Lazrus
Myers Keller Communications Group
1522 K Street, N.W. Suite 1100
Washington, DC 20005

Counsel for Petroleum Communications,
Inc.

William L. Roughton, Jr.

Primeco Personal Communications, L.P.
1133-20th Street, N.W., Eighth Floor
Washington, DC 20036

Kurt A. Wimmer

Donna M. Epps

Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

Counsel for Sprint Spectrum L.P.

Jonathan M. Chambers

Vice President of Public Affairs
Sprint Spectrum L.P.

1801 K Street, N.W. Suite M-112
Washington, DC 20036

William B. Barfield

Jim O. Llewellyn

1155 Peachtree, N.E. Suite 1800
Atlanta, GA 30309-2641

David G. Frolio

David G. Richards

1133-21st Street, N.W.
Washington, DC 20036

Counsel for BellSouth Corporation

Kathryn A. Zachem

Wilkinson, Barker, Knauer & Quinn
1735 New York Avenue, N.'W.
Washington, DC 20006

Counsel for Benbow PCS Ventures, Inc.
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Counsel for Paging Network, Inc.

Richard Rubin

Robert E. Stup, Jr.
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1400-16th Street, N.W. Sixth Floor
Washington, DC 20036

Counsel for Bachow/Coastel, L.L.C.

Cathleen A. Massey

Douglas 1. Brandon

1150 Connecticut Avenue, N.W.

Suite 400

Washington, DC 20036

Counsel for AT&T Wireless Services, Inc.

Howard J. Symons

Michelle M. Mundt

Mintz, Levin, Cohn, Ferris, Glovsky and
Popeo, P.C.

701 Pennsylvania Avenue, N.W. Suite 900
Washington, DC 20004

Jill Lyon

American Mobile Telecommunications
Association, Inc.

1150-18th Street, N.W. Suite 250
Washington, DC 20036

James F. Ireland

Cole, Raywid & Braverman, L.L.P.
1919 Pennsylvania Avenue, N. W,
Suite 200

Washington, DC 20006

Counsel for Centennial Cellular Corp.

Kevin C. Gallagher

360° Communications Company
8725 W. Higgins Road
Chicago, IL 60631

David L. Hill

Audrey P. Rasmussen

O’Connor & Hannan, L.L.P.

1919 Pennsylvania Avenue, N.W. Suite 800
Washington, DC 20006-3483

Jerome K. Blask

Daniel E. Smith

Gurman, Blask & Freedman, Chartered
1400-16th Street, N.W. Suite 500
Washington, DC 20036

Counsel for Pronet, Inc.
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