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dependent on the jurisdiction of the call. Mel and ATiI have noted that

both parties requested that interconnection be available by unbundled

network transmission elements, which includes both dedicated and common

transport.

B. Issue No. 16; AC:C08S to Po1.elil, Conduits and R1gnta-o;f-Way:

SWBT has contended that it may be a violation of state law for

SWBT to bring a condemnation action on behalf of a LSP, The Commission's

requirement on thi~ issue is that SWBT would do so iff and only if, it is

necessary and if it is provided for by state law. .According to the

response of AT&T and Me!, in an agreement entered into in Texas, SWBT has

already agreed to act as AT&T's agent at AT&T'S expense in any condemnation

proceedings to the extent such a proceeding is required and consistent with

any applicable state statute. similarly, the COmmission ~ould expect that

SWBT would do likewise in Missouri and that SWBT ~ould act as the agent and

at the requesting party's expense in any condemnation proceeding where

SWBT's actions on behalf of the local service provider are required and so

long as. they are consistent with the applicable state statute.

C. Ia.ue No. 22. Operational Support syatama:

The Arbitratio~ Order required SWBT to provide electronic

access to its operations support systems (aSS) pursuant to conditions and

time lines established in the COllUl1ission's order. That order directed SW'BT

to provide re~l-time interfaces that allow LSFs to perform preorderi~q,

ordering r provisioning, maintenance and repair, and oilling for resold

services and unbundled network elements.

However, the Commis~ion fines that the neceesary standards have

not yet been developed for electronic bonding as required to implement

real-time ordering interfaces. Therefore, SWBT cannot provide such real-
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time interfaces. The Commission finds that SWBT shall utilize the EDI

interface ordering, and shall implement a real-time interface as soon as

standards for electronic bonding are developed.

D. ~.sue No. 23: How should Network 21~nts be P~~Qed?

(1' (9) Fill Factor.:

The Commission notes tha.t the Arbitration Order incorrectly

stated that the fill factor for distribution cable was 50 percent. The

commission, in fact, utiliz~d a fill factor of 40 percent in calculating

the cost of di.'itribution cable in the preparation of its arbitration

report. The Commission hereby corrects the Arbitration Order, nunc pro

tunc, so that the fill factor shall read 40 percent instead of 50 percent.

(2) (go) Bad ~t. Expenso:

SWBT argues in its Motion that it wa.s inappropriate for the

Commission to remove Dad de~t as cost of the local loop. In support of

this argument SWBT has ~tated that it~ co~t studie5 did not include any

costs tor, bad deDt. Inasmuch as the Commission is establi~hin9 interim

rates and not final rates, and considering the fact that it was unclear as

to whet.her or not bad debt was inoluded in the original figures, the

Commission will modify the figures to include the $0.45, plus appropriate

common cost, which wa. originally removed a3 bad debt. (See Attaohment A)

E. X.sue 36. ttJ:'icing' Re••le Service.

The Commission initially ordered a resale discount rate of

21.61 percent. After further reviewing the record and the other

information available to it, the Commission has determined that a lower

resale discount rate is more appropriate. Specifically, the Commission

finds that the discount rate o! 20.3Z percent, which was arrived at by

using the FCC's recommended methodology, i~ the more appropriate interim
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discount rate for re~old service~.

In its Arbitration Order the Commi'5ion applied the Fcc

methodology ~o Missouri data and arrived at the 20.32 percen~ figure l but

decided to adjust the ~ncollectible factor. In reconsidering t.hat

decir;;ion, c.he conuni:uion has determined that it would. be more appropriate

to adopt the FCC Inethodology and. the 20.32 percent on an interim basis

without adjustment. There may well be other factors in the !CC methodology

that need to be adj~~ted to arrive at a ~a~i~factory permanent rate, but

the data to make those adjus~~ents is not available to the Commission at

thi~ time. withQut more data and the time and opportunity to examine the

FCC's methodology and underlying assumptions in detail, the Commission is

not in a po~ition to adjust the percentage of one isolated facto~. It ia

more appropriate to establish the 20.32 percent on an interim basis, and

then pursue the information necessary to obtain accurate data, determine

appropriate levels of avoided costs and arrive at a per~anent discount

rate. {See Attac~~ent B)
"

Similarly, the Commission's Arbitration Order set out a service

order charge in Issue 31 which wo~ld be applied to orders for unbundled

elements. The Corr~ission hereby correcta this issue, nunc pro tunc, to

indicate that the service'charge applies once per order and not once per

each element ordered,

IV, Schedule for OCiJveloptMint of l'armanent Ratea

This arbi 'Cration was conducted under the ninety-day time

constraint imposed by the Act which did not permit the detailed analysis

the Commission consi~ers neoessary for establishinq per=anent rates for

unbundled elements and resale. Accordingly, the Co~ission has determined
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that the rates ~stabli5hed in this arbitration shall be interim rates only

and that further proceedings shall be conducted to ~&tablish permanent

rates.

In order to implement permanent rates, the Statt in its

capacity as advisor to the Commission is instructed to conduct a sixteen-

week investigation beginning February 10, 199;, with a special focus on

identifying the cri~1cal inputs and analyzing the costing models. Two to

three day5 each week the Commission's advisory Star!, SW8T personnel and

a re?re~entative of ope ~hall meet in S~~T offices in st. Louis where so!t-

ware, data and subject matter experts re~ponsible for critical input values

will be readily available. Similarly, Staff shall meet with AT&T and MeI

during this 16-week period at a mutually agreed upon location to identify

critical inputs and to analyze costing models which ATiT and Mer endorse.

SWBT will not p~rticipate in these meetings. Because aWBT will perhaps be

required to di5close extraordinarily confidential informationr inclUding

trade secret and other proprietary matter, AT'T and Hel will not

participate in these meetings. 8ecause of its status under Missouri law,

o~c will be allowed to participate in these meetings. S88 § 386.710, B.S.

Mo. (1994). In addition, ope haa nQ capacity to profit from usinq such

confidential data in the competitive marketplace. This process will allow

the parties the opporeunity to work with the Commission'! advisory staff

to explain in a thorough, detailed and analytical fashion their c05tinq

models and final costing inputs,·

After reviewing Staff's analysis, the Commission will announce

proposed permanent rates and ask all parties to comment, If deemed neces-

sary by the Commission, prior to setting permanent rates the Commission
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wi 11 conduct an on-the-record proceeding to allow statements frQm the

parties and question~ by Commissioners.

The part:.ie:'J are ext3ected to provide full Goopera tion with

commission Staff in this effort, including providing necessary training of

Staff, documentation for all inputs and calcUlations, and access to each

ot its cost models. The parties shall allow the Staff to analyze the

models using various inputs and f1B:nuuptions and make availat>le all

necessary data inclUding data it considers to be proprietary. The analysis

shall proceed on the following schedule, unless otherwise ordered by the

Commission:

aeginning February 10, 1997:

Weexs 1-4
Feb 10
through
Mar 7

Weexs 5-7
Mar 10
through
Mar 28

'Weeks 6-9
Mar 31
through
Apr 11

SWBT, hT&T an~ Mel ~hall ~evelop a preliminary flQ~ chart
identifying each cost ~odel component, input source, input
value and outp~~ value, inclu~inq zcquential analY5is, inter­
relat.ed model segments and background analy$i5 and d.ata
source for inputs.

OVerview o! costing analysis via flow chart. Identification
of critical paths and input values. Identification of
critical inputs Py SMEs. Analysis of certain common inputs
such as depreciation rates, cost of capital, bad debt,
inflation, income tax, common cost allocator and
productivi ty facto.r. State-specific M\HtS data by
subaccount will be developed for resale cost studies.

Review of local lOOp. and. cross ..connect model. segments,
inputs, proce3s and output, inclucting basis tor geQgraphic
deaveraging, costing of poles and conduit~ as well aB fill
factors. Review resale cost study accounts.

Review of ports and local and tandem switching segments,
inputs, process and output.
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WeeklS 10-11

Apr 14
through
Apr 2S

Weak:- 12-14
Apr 28

through
May 16

Week::! lS-1fi
May 19
through
May 30

May 30, 1997

Review of dedicated and cornmon transport, recurring charges
a~d segments, ~nputs, process and output.

Run costing models with specific inputs identifyinq varying
sen5itivity to ditt~ring inputs, order of input3 and ne~work

assumptions. Include analysis of ~iscellaneou3 cost ~tudies

such as dark fi~er.

Prepare report of xesults of analy~i~ and output to
Commission recommending permanent price5 for unbundled
network element and a permane~t discount on resale services.

Commi3sion announces proposed permanent rate"

3Une 30, 1997 Commission issues order setting permanent prices.

V. Ordered Paragraphs

IT IS 'tB:EREFON: ORDERJ!:D:

1. That the Motion to Identify and Produce Intormation

filed by Southwestern Bell Tele?hone Company on December 20, 1996, is

hereby denied.

2. That the motions for rehearinq as filed by

Southwe:stern Bell Telephone Company, and also jointly filed by Mel

Telecommunications corporation and AT&T communication~ of the Southwest,

Inc., are hereby denied.

3. That the motion to strike the reply of Southwestern

Bell Telephone company, as jointly filed by AT&T Communications or the

Southwest, Inc. and Mer Telecommunication~ corporation i5 denied.

4. 1hat the Applications tor Clarification as filed by

Mel Telecommunications Corporation, Southwestern Bell Telephone Company and
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AT&T Communications of the Southwest, Inc., are hereby granted as set forth

within this order.

5. That the Arbitration order issued on December 11,

1996, shall remain in full force and effect except as specifically modified

by this order.

6. That the parties shall comply with the schedule for

the development of permanent rates 5et out in this order.

7. That this order shall become effective on February 4_

.1997.

BY THE COMMISSION

rk:.P...J~"7ar-
Cecil I. Wright
Executive Secretary

(S E A L)

Zobrist, Chm., McClure, Kincheloe,
and Drai~er, ce., Concu~.

Crumpton, C., Concurs, with
concurring opinion to follow.

ALJ: Roberts

12
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PSC Modified Monthly loop Costs
S.:sed upon psc ModlflC8Uons to Cost Study Datil ,
SUbmlltlCl by SOlltnwestarn Bell T"~Ma

Unbundled Loops
Sdb Loop
ISDN-BRI Loop
08-1 Loop

GeographIc
lane 1

$10.50
$29.36
$87.87

Geographic Geographic Weighted
Zone 2 Zone 3 Avg. Rate

$16.92 $27.63 $13.60
$38.56 $55.76 $33.96
$97.35 $105.16 $91.n

Attachment l\
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Resale Cost Study for SWBT
.. ,

TOllill MIS$OOri % SWBT
Costa: RllQuhued Alialded Avo/did
OIf~I; ($000)

00.1 Product MMogemenc 690a 00% 6217
0012 SalQll 25SS0 90'>'. 23:)55
0013 PI'OCilCl. A<l¥ertioinll 5725 IIO'Y. &153
~1 eilll Canpl«Jon seMces 12297 100% 12297
6622 Number s.Mces 34450 100% :344S0
6623 CUlll_8~ 85212 90% 76691

Incllnacl:
6301 \A1Qo!lectiblo~ 11845 20.45% 2423
6112 MoIQ' VeNc/. E"p. 1069 O'll. 0
&1'3 AltcnaA E~. 0 0"l4 0
611" Spec: Purpos.a Vehic:;~ 0 0% 0
8115 G;ngeW~Eq.il1t 19 0% 0
8116 Ott!« Work Eqvipmenl 141 0% 0
612' I..Ind " Buld ~. ·31.9 20.45% -644
6122 FumituAi .. "'-nwori\ -2035 20.46% -416
S1Z3 OfliQ9E~. 762 20.45% 156
8124 GM~CompulM ·2D131 20.4~% -<4117
1211 ANlog EkIctmnlc~. 15825 '0% 0
6212 DIgital El8CltQfllc: Elp. 32248 0% 0
621S E~-m~~. 144 0% 0
6220 ~a"IIElq:J. 1004 0,.. 0
6Z31 RtilCJO 6)'lllem~. 5AS 0% 0
8232 Circuit SysCan Ell;). 22007 O'V. e
8311 Stallon "'watlllus E)fl. 4 0% 0
6341 L.g PSX IE lip. 409 ~ 0
6951 p~ Til Term Eq Exp. "512 0% 0
W2 0tIw TItTI'lInal Eq~. 19182 0% 0
8411 P_EJp. 1486 0% 0
&4~1 AIINI ca. Exp. 42237 0'110 0
&f22 .. I.lnr:IIlfgrcalnd CablQ E~. 1156 C"IIo 0
&f23 St.rIed QIbI. e~. 1;'801 D% 0
lW24 Sui:lln1lllM CIt:lII li);). 4 0% 0
64215 Deep seaClDle ElIP. 0 0'% 0
8A2S Inttlbullc//ng NIfWOlt e.atH E)f'. 14 ~ 0
6431 Aeriel Wire Ellp. 212 0% 0
6W1 Ccn1J11 &~lKT'a E~. m 0% 0
6511 fll60ccmm Use~. 0 ,,% 0
6512 PrcMilanlntl ~. 327 0% Q

6591 POIJOHr Elq), -4757 0% 0
6532 Networll. Admin ElOf!. 12318 0"- a
6:m TIIIli1g ~. 34549 O'll. Q

6S34 Planl 0ptnllIana Admin 28091 O'f. 0
i536 Englnl9ling Elq). 21020 (1% 0
6&40 Ac::ces Ell;'. .9094 0"4 Q

SSG1 0IprecIal.k:rI Telee:cm pliInl in SeMee 307092 ~ 0
&S62 0Ip~ Futu... Tel9Com u... Planl 0 0% 0
eoe3 Amllltlzldlcn~.• TMg~18 787 0% 0
65a4 AmClltfntiat Elip. - In/ll'l\llbMl 0 0% 0
6S6S AmortlZllticn eop. -Ottw 52S8 0'% 0
&711 e.cvtil'e 8667 20.46% 171'3
&712- Plamlng 1515 20.45% ~

8721 ~'F\nInca t~20 2O.~S'" 2131
8722 !)tGf1llll A.lIUons 17Q29 21'-4&% :wa3
6723 Humll\~ 15295 20.45% 3128
6'724 Irlfcrmatlon ~liOl 31as8 20.~5·4 85111
6?25 L.eoaI 348G 20.45% 713
8728 ProcurwnClnl: 3M4 20.•5,.. 7$4
01'l1 ~ IIld OewI~menl BS81 21US% ,w
6128 QIlet Gtn , Aanln 27961 20.45"4 5719

Telli 1U% : l'!!!U

Aft.nu..: ~It

Lcca' ServIca 752251
T01 N«Wal1t StrVIc:e 1SS12S
Nltwonc AcxasI SeMe. C2I88S5
J.OIceIlaneoue 44575
Ttti 1382201l

RGMlIe Pere.ntage ~ac:ounton Revenue:

'Jl. d RNdd SoMeec~u.
{LCiiI • 1iiJ NitWCi( service) Attachment B
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CURTIS, OETTIKG, HEINZ, G_....RHRTT & SOULE, P. C.
ATTORN I:YS AT l."AW

':)0 SO'JTH BEM'ST'O". SI..'TE 200

ST. LOUIS, MISSOURI 63\05

(:J14) .. 2S· .....

"ACS'MIL£ (3") 72:>-6769

February 3, 1997

cecil Wright, Executive Secretary
Missouri Public Service Commission
Truman state Office Building, 5th Floor
30~ West High street
Jefferson City, Missouri 65101-1517

Re: Case No. TO-97-40, et ale

Daar Mr. wright:

Enclosed for filing in the above-referenced matter please find
an oriqinal and nine(9) copies of Mel Telecommunications
Corporation and its Af.fili~tes including MClmetro Access
Transmission services, Inc. (KeI), and AT&T Communications of the
Southwest, Inc. (AT&T) Joint Application for Rehearing. Please
file stamp the extra copy and return to the undersigned. If you
have any questions, please contact us. Thank you.

CJL:dn
Enclosures
ce. SWBT

Public
AT&T

Counsel

Very truly yours,

~~~'i")
Carl J. Lumley



BEFORE THE PUBLIC SERVICE CO:MMISSION
OF THE STATE OF MISSOURI

Petition ofMCI Telecormnunieations Corporation
and its Affiliates, Including MCIrnetro Access
Transmission Services, Inc., for Arbitration
and Mediation Under the Federal
Telecommunications Act of 1996 ofUnresolved
Interconnection Issues with Southwestern
Bell Telephone Company.

In the matter ofAT&T Communications oftbe )
Southwest, Inc. 's Petition for Arbitration Pursuant )
to Section 252(b) of the Telecommunications )
Act of 1996 to Establish an Interconnection )
Agreement with Southwestern Bell Telephone )
Company. )

)
)
)
)
)
)
)

Case No. TO·97-40

Case No. TQ-97-67

JOINT APPUCATION FOR REHEARING
QF Mg TELECOMMUNICATIONS CORPORATION

AND ITS AFFILIATES INCLUDING MOmetro ACCESS
TRANSMISSION SERVICES. INC. (Men AND

AT&T COMMUNICAnONS OF TfIE SOUTHWEST. INC. (AUD

COME NOW MCl Telecommunica.tions Corporation and its affiliates including MCImetro

Access Transmission Services. Inc., (Mel) and AT&T Communications of the Southwest., Inc.

(AT&T), and for their Joint Application for Rehearing state to the Commission:

1. Mel and AT&T welcome the opportunity to afford the Commission, through its Staff:

and Public Counsel additional information regarding the Hatfield Model. In particular, it will be

beneficial for Staff and Public Counsel to examine in depth Hatfield Release 3 Oust now being

completed) outside the confines ofthe hearing room. Mel am AT&T are confident that the Staffand

Public Counsel will recognize the merits of the Hatfield Model and have DO qualms about meeting

with them to discuss the model, as well as inputs and results.

2. MCI and AT&T suggest that the Commission, by directing the Staff to meet privately

with the parties, is introducing Staff as a party to the proceedings. Staffcannot engage in such private



meetings as a delegate of the Commission (nor could the Commission itself) without violating

protubitions against ex parte contact and the other due process rights of all the parties. 1 On the other

hand, Staff can engage in such private meetings as a party, as it has previously done in 8 variety of

cases.

3. Consequently. Mel and AT&T strongly urge the Commission to reconsider the last

three steps of its proposed "pennanent" price proceedings2 as follows:

(a) Once the Staff and ope have concluded their investigation into the
cost models ofthe other parties. the Commission should commence
a standard hearing schedule. with the Staff, ope and other parties
presenting infonnatio~ on the record and the Commission making a
decision. To avoid a subsequent procedural dispute, the Commission
could allow Sprint and other interested parties to participate as weU.

(b) To eliminate the inherent inefficiencies of the current plan to have
separate investigations for SWBT and GTE on identical schedules, the
Commission should consolidate such investigations. Mel and AT&T

lEven unot directly controlling. the principles of the Federal Arbitration Act certainly
shed ligl)t on the rules applicable to these proceedings. Under 9 U.S.C. 10 (a)(3), awards are to
be set Jide when, inter ali2b the arbitrators are "guilty ofmisconduct ... in refusing to hear
evidence pertinent and material to the controversy, or of any other misbehavior by which the
rights of any party have been prejudiced." Parties to an arbitration are entitled to a fuU and fair
hearing on the merits, and the courts will not hesitate to overturn an arbitration when such rights
are violated. ~'~, Korikar Maritime Enter:prise SA y. Compagnie Beige D'Affietement. 668
F.Supp. 267 (S.D. N.Y. 1987); Petrol Com. v. Groupement D'Achat Des Carburents. 84 F.Supp.
446 (D.C. N.Y. 1949). Ex parte contact between the arbitrators and a party regarding the merits
constitutes misconduct for which an award must be overturned. See,~ Totem Marine Tug &
Bargy. Inc. v. North American Towing, Inc.. 607 F.2d 649 (CALa. 1979). Evidence in the hands
ofone party must be made available to the other. ~~ Chevron Transport Corp. v, Astro
Venceder Companese Navien, 300 F.Supp. 179 (D.C. N.Y. 1969).

Similarly, under the Commission's procedures, parties are entitled to be heard (386.420
R.S.Mo.) and ex parte contacts are prohibited (4 CSR 240-4.020 and June 17, 1996, arbitration
procedures under the Telecommunications Act of 1996).

1Likewise. the Commission should adhere to due process in any other ongoing
investigations, such as those suggested by Commission Crumpton in his Second Concurring
Opinion ofJanuary 30, 1997.

2



will be presenting to the Staff and Public Counsel the same costing
models regarding both SWBT and GTE. Further, the Conunission
should adopt only one cost model for both SWBT and GTE (subject
to any unavoidable company-specific modifications). Inputs and
outputs for both companies can easily be examined together. Indeed,
the ability to compare and contrast such inputs and outputs should
prove useful in evaluating the proposed models.

(c) The Commission has chastised the parties for not meeting and
disrossing the iS9Jes more openly (December 11, 1996, Award, p. 47­
48). Yet, such problems will be exacerbated by the Commission's
adoption of a new blanket prohibition on access to supposedly
confidential cost information. The Commission should allow much
greater access to the infonnation to be used in setting "pennanent"
rates than has been traditionally allowed. The same information is
being revieo.ved in Texas already pursuant to a protective order which
is much less restrictive than that put in place by this Commission.3 At
the very least, the Commission should simply adhere to its established
protective order procedures and not totally ban access by other parties
to information which is~critical to resolution of these proceedings.
Denying the parties access to evidence in the hands of other parties
violates due process. ~~ note 1.

4. The Commission should establish a deadline for submission of SWBTIMCI and

SWBT/AT&T interconnection agreements. Particularly in light of SWBT' 5 strong objections to the
!

Commission's Arbitration Award and in light ofthe proposed "permanent" price process, SWBT has

no incentive to enter into an agreement with Mel or AT&T until after such "permanent" price

proceeding (tfeven then) unless the Commission orders it to complete negotiations by a date certain.

The Commission recognized the need for ~ deadline in both the AT&T/GTE arbitration (Case No.

TO-97-63) and the Sprint/GTE arbitration (Case No. 10-97-124). It should likewise establish a

deadline in this matter ofMarch 17, 1997. Otherwise, the Commission's extensive work and orders

regarding "interim" prices will be rendered superfluous by SWBT's continuing strategy ofdelay.

3See attached EKlu'bit A.

3
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WHEREFORE, Mel and AT&T request the Commiss\on to lssue an order granting Mel's

and AT&T's Ioint Application for Rehearing by:

1. Revising the procedures regarding "permanent" prices to comport
with the requirements ofdue process, including restrictions against ex
parte contact with the Commission;

2. Revising the procedures regarding upennanent" prices by cOnsolidating the
SWBr and GTE investigations;

3. Revising the procedures regarding Upermanent' prices by allowing
greater access to "confidential" evidence;

4. Setting a deadline ofMarch 17,1997, for submission of SWBTIMCI
and SWBT/AT&T interconnection agreements; and

S. Granting such other and further relief as to the Commission seems
meet and proper in the premises.

Respectfully Submitted,

CURTIS, OETTING, HEINZ,
GARRETT & SOULE, P.C.

.~( 1 .

C~~)
Leland B. Curtis, #20550
130 S. Bemiston, Suite 200
Clayton, Missouri 63105
(314) 725-8788
(314) 725-8789 (FAX)

4
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Mel TELECOMMUNICATIONS CORP.

Attorneys for Mel Telecommunications Corporation and
its Affiliates including MClmetro Access Transmission
Services, Inc.

LATHROP & GAGE, L.C.

\-Jl«£21dA-L~ I
Paul S. Deford, #29509 7 7

2345 Grand Boulevard
Kansas City, Missouri 64108-2684
(8 16) 292-2000
(816) 292-2001 (FAX)

Attorneys for AT&T Communications of the
Southwe~ Inc.

f

Certificate or Service

1 A true and correct copy of the foregoing was mailed this ~ day of
\..:litw4~ , 19 9? , to the perso... listed on tbe attached list by U. S. Mail, postJlge

paid.
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Paul G. Lane
Diana J. Harter
Leo Bub
Southwesern Bell Telephone Co.
100 N. Tucker Blvd., Room 630
St. Louis, MO 63101

Michael F. Dandioo
Senior Public Counsel
Office ofPublic Counsel
P.O. Box 7800
Jefferson City, MO 65102
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DOCKET NO. 16189 §
PETITION OF MFS CO~L~UNICATIONS § PCBLlC UTlllTI' COM:'fHSSIOS
COMPANY, INC. fOR ARBITRATION Of §
PRlCrNG OF U~BUNDLED LOOPS § OF TEXAS

§
DOCKET ~O. 16196 §
PETITION or TELEPORT §
COMMl.."'NlCATIONS GROUP, L~C. FOR §
ARBrrRATION TO ESTABLISH AN §
lNTERCONNECIION AGREL"lENT §

§
DOCKET NO. 16226 §
PETITION OF AT&T COMMUNICATIONS §
OF THE SOUlHWES'" INC. FOR §
COMPULSORY ARBITRATION TO §
ESTABLlSB AN INTERCO~"NECfION §
AGREEME~T BETWEEN AT&T A..'lD f
SOtrrHWESTER"{ BELL TELEPHONE §
COMPANY §

§
DOCKET NO. 16285 §
PETITION OF Mel §
TELECOMMUNICATION CORPORATION §
A.'ID ITS AFFD.IAT£ MCIMETRO ACCESS §
TRANSl\USSION SERVICES, ~C. FOR §

. ARBITRATION A.~DREQ1JESTFOR §
MEDIAnos UNDER THE FEDERAL §
TELECOMM1P.'lCATIONS ACT OF 1996 §

§
DOCKET NO. 16290 §
PETITION OF A.\iERICAN §
COMMtrl\lCATIONS SERVICES, L~C. AJ.'1) I
ITS LOCAL EXCHANGE OPERATtNG §
SL"BSIDlARIES FORARBlTRAnON \\-UK §
SO~STERNBtLLTELEPHONE §
COMPANY PURSUANT TO THE §
TELECOMl\1UNICATIONS ACT OF 1996 §

ORDER SO. 10

ISSCANCE OF RE'VISED PROTECfl'o"E ORDER

, EXHIBIT



'. .
DOCKET NOS. 16189 Ei AI.J ORDER ~O. 10 PAGE.

Attached hc:rctQ is a tc ...i~-d Protcc:ti...t Ordc:r which should !::o ...~rn the pro~<du.res for OOndli~

confidential materials in the above st>'ted dock~u. This Protective Order replaces in all respcos. the

Protective Order previously signed in these proceeding~. The: terms of this Prote<:ti\'t Order shall apply

to all pending and futufc discovery requests.

SIGNED AT AUSTIN, TEXAS the (/~da)' of NO'"CDlbcr 1996.

PUBL£C UTILITY COMMlSSION OF TEXAS

~<-+J
KATHLIEN s. HA.\1ILTON
ADMINISTRATIVE LAW JUDGE



DOCKET NO. 181ae , PUBLIC UT1LITY COMMISSION
PETmON OF MFS COMMUNICATIONS ,
COMPANY. INC•..fOR ARBITRATION OF I OF TEXAS
PRICING OF UNBUNDLED LOOPS I

t
DOCKET NO. 161" I
permON OF TELEPORT I
COMYUN1CATlONS GROUP1 INC. FOR t
ARSfTRAnON TO ESTABLISH AN . I
I~RCONNeCT10N AGRI!EMENT I

I
DOCKET NO. 18221 ,
PEn, ION OF AT&T COMMUNICATIONS •
OF THE SOUTHWEST. INC. FOR I
COMPULSORY ARB1TRATlON TO I
ESTABUSH AN INTERCONNecTION •
AGREEIIENTBET'NEEN AT.T AND I
SOUTHWESTERN BEU. TELEPHONE I
COMPANY I

I
DOCKET NO. 18224 I
PETmoN OF Met ' I
TEJ-ECOMMUNICATIONS CORPORATlON I
AND ITS AFFIUAn: MClUETRO ACcess t
TRANSMISSION S!RVICEI. INC. FOR I
ARBlTRATlON AND REQUEST FOR ,
MEDIAnON UNOER THE FeDERAL I
TELECO,MMUNJCATlONS ACT OF 1111 I

I
DOCKET NO. 1.290 I
permON OF AMERICAN . t
COMMUN1CATION SERVlCES. INC. AND ,
ITS LOCAL. EXCHANGE OPERATlNCI I
SUeSltAARIES FORARBIn:tATION WlT1-I I
80UTHWESTERN 8eu. T2LEPHONE I
COMPANY PURSUANT TO THI! I
TELECOMMUNICATIONS ACT OF "1M I

PROTECTlVE ORDeR

In each of the above-Ityled arbitration proceeding.. it il antieipatad that the

petitioner or the responding incuf'T'lbent LEe may designate c:ertain documents and

information to be oonfidential and exempt from public dllcJoMn under ttl. A'*' Records

Act, TEX GOVT CODe ANN §§ M2.002-522.353 (Vernon Supp. 1996). Therefore. a
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Protective Order covering such documents and Information should be entered to facilitate

timely submissJorfof lnfonnation In these petitions and In anv discovery conducted in these

proceedings. This revieed Protedtw'e Order IUpera.&d.. the Prct8ct1ve Order No. 3 IIsued

on Augut.t 14. 1~8, and controls IU dlscowrv to date, and shall control the on-golng

production of information and documents in th... proceedings until IUch lime 81 this

Prote<:tive Ordlif Is modtft.ed by subtequent order of the Administrative Law Judge (AW),

the Commission. or a court of competentjurisdic:tlon. In the ewnt the CotM'Iiaalon laaigns

a~ project nlX1"bef(&) lob I"IVIew of the costing Information developed In connection

with the above .tyted and numbered ClUus, it is the intent of the Partie. that tnt terms of

this Protective Order would also apply to any such subsequent proceedings.

Definition

1. The tenn -party" a, used in this Protective Order means either the

petitioner or the Incumbent LEe (tLEC) invoNed in a P\Jbllc Utilty Commission proceadk1g

in connection with an IppUcatJon for arbitration related to • request for Intorconnectlon, .

servtces or ne1worX elements under TeleCOfll'tiunJcatJonS AI:;t of 1~1 and made pu-suant

to 15 Tex. Admin. Code §§ 22.301-.310 (the t1prooeedlng1.

2. The term -ContldenUallnformatlcn- ,...ters to portions of petition lind
" ""

all documents. data. information, studies. cost study Information and other materials

furnished pursuant to requests fO( information or other mod" of dilcovery, ineludin; but

not fimihtd to deposition., that 1111 claimed to be trade ..cretI. confidential business

information and information aubjeet to an eYldentiary priYilrage or exempt from pamlk:

disclosure under the Open Recorda Ad. "Conftdential Information- ahal not Inducle

information contained in the pubRe fU.. of any federal or sta1e agency that is subject to

disclosure under the Open Records Act or • simi\ar stahJte, nor ahall it Include ilforrnatlon

that, at the tine it i' provided through dlsecvery in theM proceedings or prior thereto, is

or WBS pUbflc know1edge, or whIch becomes public knowledge other thlln through

disclosure in vDlatJon of this Order. '"Confidentlal Information-IhaR not include information

*t:L
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found by~ AU. the Commluion or • court of competent juri$dietlon not to merit the

protection afforded Confldentiallnformatfon under the term. of this Order.

ConfJdlnu.tJrrtorm.tJon
(A) General. In tM discovery or other proceeding Ot' fili~$ to be oondueted in

connection with the arbhtion proceeding. a party rrw.J designate eertaJn material

produced by Iuc:h party IS ·Conf'dential Information.· Copies of the material ahal be

~Bvere<f to the Filng Cleric of the CommiISion and to the .lbitI atora In a sealed envelope

that is clear1y marked on 1he outside. In letters at leat l' tan, al containing -Confidential

Infonnation.· Each page of the material aubmltted unc:s.r seal $hall be eonleeutlvely

numbered and thllinvelope shal dear1y epllClfy 1he number of pages contained therein.

The party ckr$gnati'lg the rnatertaJ as Confidential Information shall dearly identify each

portion of the material aDeged to be ConfidentiBl Infonnation. and provide a written

explanation of the daimed exemption. Such exptandon may be aceompanitld by

affidavits providing appropriat. rlew.tauppori foe' any cfaimed exemption. The claim of ­

exemption shall also indicate:

n

(1 ) any and aD exemptions to the Open Records Act cillimed to be

applicable to the .neged Confidenti.llnformation;

(2) the reasons supporting the party, dlllm that the infonnllticn Is

exempt from. ptblic disck.J$Ure under the Open R~s AJ;t and

subject to treatment '1 Confidentlallnformetion; and

(3) that counsel for the party has reviewed the Information lu1ftcientfy to

Itat. in good faith that the infonnatlon menta tM confidential

designation and Is exempt from public dlaelolure under the Open

Recorda Act. Each party will have an addlfonal level of review to

insure that the Infonnation i::Seterrrined to be eonfldential is reMOn8bty

dauified as con1klential. There II. rebuttable presumption that II



Infonnation is nOrK:Onfidtntial and the burden of eatabltshinQ

• confidentiality win be on the party propoaing confidentiaJ treatment.

(4) In the event that any party question. whether an item has been

inadvertentty classified as confidemiel. then the party shall bring the

matter to the producing parties attention prior to taking any action at

either the CommlssJon or elHwhere.

(B) ~enmUon fran pjsglgsure. Material received by the Commission in

ac::cordance with this procedure ahal be tre8d as .xempt from pubUc dildosure untO and

unless such Confidentlal Information is d~rmined to be pubflc lnfQrmation .1 the result

of an Open Recorda Oedsion by the Attorney General, Of pursuant to an order of the

presidinv officer en1ered after notice to tho parties and hearing. Of purauant to an order of

a court having jurisdIction.

(C) MArial Proytdl(f to PlrtlM. Material claimed to be Conldentiaj fnforTTlatJon

must be provided to the other parties to the arbitration healini provided they agl'H In .

writing to treat the ma~rial as ConfidentiaJ Information. One r:t:.9I of the matertalshall be

provided -fto each party. The ree;eMng party snail N entitled to make copies of the

Confidential Information. pfOvldld that no more than one copy of the Confidontial

Infor.1'\ation ,haJ1 be made for each individual authort!ed to ~Iew the Information and the

. receiving party and such lndtvlduals shan kHP the Conftdemiat Infocmation properly

secured during all tirTle$ when the documents are net being reviewed by a person

eU1horized to do $0. FAXea ,halt be pem itted and any FAXed doc:ument:s ahaft be tre.*!

as copies of the original material; provided that It shall be the responaiblltty of the party

transmitting documents by FAA to insure thlt the documentl are only rec.iYed" by

individuats authorized to receive the applicable infonnation.

(O) Rrljew by parties. Each re<:aiYtng party may designate opedfk: lndMduaJa

associated with the party who wi1 be .)owed acceu to the Conftdential Information. The
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Individuals who may have aCC8U to the Confidential Information shall be limited to the

receMng partY8 COCJnsel of record. regulatory personnet acting at the direction of counsel.

and outside consultants empl~ by the receMng party who are under the direction of

either counselor said regulatory personnel. These indlvlduab may uae the Confidential

tnfonnation only for the purpose 01 preaenting or re&pOnding to matters rai$ed in the

arbitration heating during the course of that proceeding, and shall not dlscloae the

ConfidenUa11nfonnatlon to any person who it not authottzed under this section to yew

this lnfonnatlon.

Prior to giving access to Conftdentfallnformation •• contemplated above to

any party authorized to be given acceM PUl"luant ttl this Order, COUMeI for the party

seeking review of the Com1dential 'nformatSon shaD delNer a copy of thia Order to such

pel"lOns. and prior to disclosure, such persons shl' aftIrmatively ttate thet the Indlvklu"

has personally reviewed the Order. and wi~ ob$eM the limitationS upon the use and

disclosure of ConfIdential In1otmation. In the form of Exhibit A, attached hereto. By tJgning ­

sudl statements, • party may net be deemed to have acqufe8ced ~ the dealgnaUon d the

material as Confidential Information.or 10 have waived any rights 10 contMt luch
. .

designation or to seek further disclosure of the Ccn1\dentiallnformation. Said counsel'..
shall, at the time of the r1!lvtew of IUd'! Confldentiallnformation, or as soon thereafter as

practicable, deliver to COU4'1H1 for the party that ptodueed the ConftdentiaJ lnformatkm a

copy of Exhibit A as executed, which aND chew each signatory's fut name, permanent

address and employer, and the party with whom the signatory is associated.

Counsel of record for the peraan. authorized hereunder who requested the

copies shaD sign a ltatement In 1he fa"" of ExhI2n at 8ttached hereto. verffvlng that the

sea'ed envelope cktarty matMd as containing Contldelltiallnfccmation has been recei,,"
and designating the name and address of the lndtvtdulll intc whose custody theccpies

shall be delivered. A.ccesa to gjd copies ahall be Iirnft&d to those persons spedfIed in ttlis

Order. Additionally. for every copy of the Conftdentiallnformation that Is made, counsel

for the party seeKing re\liew of the Confidential Information shan deliver an ExhIblt 0,
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attached hereto. identifying what Con1\dentiallnformatlon hat been copied and delivered

to each person who is authorized to review said Confidential Information. To the extent

pcmlble and practica~ ExhIbits B .nd C ahaD be IUpplemented. and It shan not be requi"ed

that 8 separate exhIbit 8 be signed (or each separate~ of ContldentiaJ Information th.t

is reeaiv$d nor shan. separate ExhtJtt C be l1!qulred for each copy. tt is the intent of the

parti., to streamline the r'OQOC"d-kecpin; pro<:eSs, so 'ong IS a compk5te record Is

maintained for purpOHS of review.

Open RfiCOI"ds Act Requuts

If the Secretary of the Commiuicn. AU. 0(' CQmminion'. Staff receive an

Open Records N:t request for dllclolur1t of Information clairntld to be Confidential

Information (or any notes reftec:ting such information) produced pursuant to 1his Oroer,1tIen

the secretary, AU, or CornmIellon', Staff 1haJ1, It promptSy as ~ reasonably feuble

(preferably no later ttlan two (2) b'J'lnessd~ foIowtng recefpt of that rlqUMt), notify the

responding party that a request fer dlldolure hN" been made pursuant to the Open ­

Records Act. The ~ientof that request for dladosure shaJl ti'nefy request In Attorney

Generara opinion as to whether the Infcrmation faBs 'Mthtn any of the exemptions Identified

In the Public InformatJon Act. Specifically, pursuant to §§ ee'301-552.308 of the Open

Records Ad. the red;)lent of that request for diado$Ure thall requelt that the appncable

agency decline to retease the" requested InfonN.tlon, in order to request an Attorney

General opinion. At, provic*S tot in §§ 552.304 and 5e2.30e(bj, the party seeking non­

disclosure may submit In writing ~ the Attorney General1hat party's renon for wtthhotdlnsl

the in1onnation. The recip~ of the request for disdo$ure may conte,t the responding

party's daim or exemption PUl1u-.nt to Open Recorda Act 5 S52.3OS(c} In .. sepal'lte

corrmunieation to the Attorney General. tf an Attorney General opinion Is 1I8ued regard1ng

the claim of confidentiality, the Commls&lon shall, al promptty as Is reasonably feaalbte

(preferably within two (2) bUl1ness days following the is8uance of the Of)ln'on)t provide I

copy of that opinion to the responding party. tf an Attorney General opfnJon I'IICOmmends

disclosure of ConfidentiaJ Information, either in whole or" part. then the ConYniuion ahal


