
dRIGINAL
f

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

.J r' 7

For Renewal of License of
Station WHCT-TV, Hartford, Connecticut

DOCKET FILE COpy ORIGINAL
) MM Docket No. 97-128
)
) File No. BRCT-881201LG
)
)
)
)
)
)
)
)
) File No. BPCT-831202KF
)
)
)
)

For Construction Permit for aNew
Television Station to Operate on
Channel 18, Hartford, Connecticut

and

Shurberg Broadcasting of Hartford

Martin W. Hoffman, Trustee-in-Bankruptcy for
Astroline Communications Company
Limited Partnership
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MASS MEDIA BUREAU'S COMMENTS ON
PETITION FOR EMERGENCY RELIEF AND STAY OF PROCEEDINGS

1. On July 25, 1997, Richard P. Ramirez ("Ramirez")l filed a petition for emergency

relief and stay of proceedings. The Mass Media Bureau submits the following comments in

opposition.

2. This proceeding concerns the 1988 license renewal application of Martin W.

Hoffman ("Hoffman"), Trustee-in-Bankruptcy for Astroline Communications Company

1 By Memorandum Opinion and Order, FCC 97M-109, released June 20, 1997 ("MO&O"), Ramirez
was made a party to this proceeding, The MO&O observed that Ramirez was a general partner of Astroline
during the period in question and that he has first-hand knowledge regarding the control and operation of
Astroline, The MO&O further noted that Astroline had not filed a notice of appearance and no longer exists.



Limited Partnership ("Astroline"), for renewal of license for Station WHCT-TV, Hartford,

Connecticut. See Memorandum Opinion and Order & Hearing Designation Order, 12 FCC

Rcd 5224 (1997) ("HDO"). In light of apparent discrepancies between Astroline's

representations concerning its ownership structure and locus of control on the one hand and

documents "related to Astroline's relationship with a financing bank" and other matters related

to Astroline's ownership and operations on the other hand, see HDO at paras. 3, 5, 7 and 11,

the Commission specified the following issue:

(1) To determine whether Astroline misrepresented facts to the Commission
and the Federal Courts, in connection with statements it made concerning its
status as a minority-controlled entity. HDO at para. 15.

The Commission designated the issue notwithstanding Astroline's bankruptcy and the fact that

denial of Hoffman's renewal application might harm the interest of innocent creditors. HDO

at para. 11.

3. Ramirez requests that the Presiding Judge stay the proceedings and delete the

misrepresentation issue. In support, Ramirez first cites the outcome of a proceeding

supposedly involving the "very facts that led to the designation" of this proceeding. Ramirez

contends that the allegations advanced by Shurberg Broadcasting of Hartford ("Shurberg"),

which were relied upon by the Commission in designating this matter for hearing, were

"thoroughly adjudicated and rejected in the civil court system." Petition at pp. 2-3. Second,

Ramirez argues that the Commission's decision not to grant relief to Hoffman under the
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Commission's Second Thursday doctrine2 was arbitrary and capricious. Ramirez points out

that such relief was recently accorded another entity, citing MobileMedia Corporation, FCC

97-197, released June 6, 1997 ("MobileMedia"). Ramirez notes that, unlike the instant case,

the Commission in MobileMedia stayed that proceeding in order to afford the bankrupt

licensee the opportunity to show that the sale of its facilities would not benefit alleged

wrongdoers notwithstanding the hundreds of alleged misrepresentations that led to designation

of the proceeding.

4. Although the instant pleading is styled as a petition for emergency relief, Ramirez

has expressly asked the presiding judge to delete the misrepresentation issue. Petition at p. 3.

Section 1.229(a) of the Commission's Rules provides that a motion to delete must be filed

within 15 days after Federal Register publication of the designation order or summary thereof.

Section 1.229(b)(3) states that if the motion is late filed, it will be granted only if good cause

is shown for the delay in filing. 3 In any event, an issue will not be deleted absent a

compelling showing of unusual circumstances such as where the Commission overlooked or

misconstrued pertinent information before it at the time of designation. Post-Newsweek

2 In Second Thursday Corp., 22 FCC 2d 5] 5, @£Q!1 granted, 25 FCC 2d 112 (1970), the Commission
created an exception to the general rule that a licensee may not transfer facilities involved in a hearing
concerning its character qualifications unless it is found qualified to remain a licensee. Under Second Thursday,
a licensee in bankruptcy may assign its license if the individuals charged with misconduct will have no part in
the proposed operations and will either derive no direct benefit from favorable action on the assignment or will
receive only a minor benefit which is outweighed by equitable considerations in favor of innocent creditors.

3 Section] .229(c) relates only to motions to enlarge and, hence, does not apply to Ramirez' petition.
Moreover, that section provides that, absent good cause, the motion will be considered fully on its merits only if
it presents a question of probable decisional significance and such substantial public interest importance as to
warrant consideration despite its lateness. In the Bureau's view, Ramirez' petition does not present such a
question.
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Stations, Florida, Inc., 52 FCC 2d 883, 885 (Rev. Bd. 1975).

5. Plainly, Ramirez' petition is late. Federal Register publication of the instant HDO

summary occurred on June 9, 1997. See 62 Fed. Reg. 31340 (1997). Ramirez became a

party to this proceeding on June 20, 1997. However, his petition was not filed until July 25,

1997, well after the 15-day deadline specified in Section 1.229(a). Thus, Ramirez' petition

should not be granted or even considered unless Ramirez has shown good cause for the delay

in filing. In this regard, although Ramirez asserts that his petition is his first opportunity to

raise the questions to be considered (petition at n. 2), he does not directly address the good

cause requirement. Accordingly, Ramirez' petition should be denied.

6. Moreover, considering the petition on its merits, it should still be denied. Initially,

Ramirez bases his request for relief on the Commission's apparent failure to consider relevant

litigation. That litigation focused on whether a limited partner of Astroline, Astroline

Company (and its general partners), was liable as a general partner for certain debts "for

having participated in the control of [Astroline's] business substantially the same as in the

exercise of a general partner." In re Astroline Communications Co. Ltd., 188 B.R. 98, 100

(Bank. Ct. D. Conn. 1995) ("ACCL"). After a trial, the bankruptcy court concluded

"Astroline Company's activities in connection with the Debtor do not meet the standard of

substantially the same as the exercise of the powers of a general partner." ACCL, 188 B.R. at

105. As accurately represented by Ramirez, the bankruptcy court's decision was essentially

affirmed by the United States District Court and the 2d Circuit Court of Appeals. Indeed, in
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its decision, the 2d Circuit stated that "[t]he Bankruptcy Court's factual findings, which are

not challenged as clearly erroneous, demonstrate that whatever the extent of their control over

the Debtor's finances, the Limited Partners did not participate in and did not exercise any

quantum of control over numerous and significant aspects of the Debtor's business. Their

control of the Debtor was not "subtantially the same as the exercise of the powers of a general

partner." See Mass. Gen. Laws § 19." In re Astroline Communications Co., Limited

Partnership, Debtor, Docket Nos. 96-51 12(L), 5118(XAP), April 17, 1997, III F.3d 123

(Table), 1997 WL 187334 (2d Cir. (Conn.)).4

7. As discussed in the HDO at para. 2, the Commission's minority distress sale policy

allows a broadcast licensee whose license has been designated for hearing to sell the station to

a minority-controlled entity for a price no greater than 75% of the station's fair market value

if the sale occurs prior to the commencement of the hearing. To qualify as a minority-

controlled entity under the minority distress sale policy, Astroline's minority owners not only

had to have legal control but also at least a 20 percent ownership interest. Faith Center, Inc.,

99 FCC 2d 1164, 1173 (1984). As Ramirez observes, the bankruptcy litigation focused

extensively on the question of who controlled Astroline. Assuming, arguendo, that Ramirez

exercised sufficient control to satisfy the Commission's standards for determining control, a

matter we need not now decide, it is clear that the bankruptcy court made no findings relative

to Ramirez' ownership interests in Astroline (as well as those of other minority group

4 The opinion includes the following notice: "This summary order may not be cited as precedential
authority, but may be called to the attention of the court in a subsequent stage of this case, in a related case, or
in any case for purposes of collateral estoppel or res judicata. See Second Circuit Rule 0.23."
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members). Thus, irrespective of the impact of the bankruptcy court's decision on the instant

proceeding, that decision did not decide, much less address, all relevant matters regarding

compliance with the Commission's minority distress sale policy. Hence, to the extent

questions exist concerning the percentage of Ramirez' ownership of Astroline, Ramirez has

not demonstrated that deletion of the misrepresentation issue is appropriate. In this regard,

the Bureau recognizes that the bankruptcy proceeding received some evidence that relates to

the question of Ramirez' ownership interests. See Petition at Attachments G, H. and I

However, in the Bureau's view, that evidence is far from dispositive in resolving the question

of whether Ramirez' ownership interests in Astroline dropped below 20 percent during the

period 1984 - 1991. If, as some federal income tax filings suggest (see attachments hereto),

Ramirez owned less than 1 percent of Astroline while Astroline was representing otherwise to

the Commission, it may well be that misrepresentations occurred. To dispel that question,

Ramirez, as well as those involved in the preparation, execution and filing of the apparently

incongruous documents submitted to the Internal Revenue Service on the one hand and the

Commission and federal courts on the other hand must directly address and explain the

differences in information provided therein.

8. Ramirez' claim that the Commission's decision was arbitrary and capricious

because Hoffman was not accorded Second Thursday relief must also be rejected. In essence,

what Ramirez seeks is reconsideration of the HDO. Section 1.106(a) precludes such in no

uncertain terms. Moreover, considering that the question of misrepresentation remains, the

presiding judge has no authority to second-guess the Commission's decision to commence this
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proceeding notwithstanding its potential impact on Astroline's innocent creditors, especially

since the Commission fully considered the situation in the HDO (see para. 11). See Atlantic

Broadcasting Company (WUST) et aI., 5 FCC 2d 717,720 (1966). That the Commission

reached a different conclusion in MobileMedia and allowed the licensee therein to pursue

Second Thursday relief is of no significance as the facts and circumstances for granting the

requested relief in MobileMedia (see para. 13 thereof) differ significantly from those

considered by the Commission in the instant proceeding.
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9. Accordingly, the Bureau opposes Ramirez' petition for emergency relief and stay

of proceedings.

!

~.:SPj. ~...U.t~~:bmitted' .. /1
thf.nss Media Bure;;I /L
! I I ~1'1\ (/ --VN Goldstein
C I: C laintj'l'0~l Pjramming Branch

~~~(j~~/~-
es W. Shook

Attorney
Mass Media Bureau

~- 0 (J'jp{~ ,/d~
Catherine M.Withers
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W., Suite 8210
Washington, D.C. 20554
(202) 418-1430

August 5, 1997
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CERTIFICATE OF SERVICE

CurTrisha Hicks, a secretary in the Complaints and Political Programming Branch,

Mass Media Bureau, hereby certifies that she has on this 5th day of August, 1997, sent by

regular first class U.S. mail, copies of the foregoing "Mass Media Bureau's Comments on

Petition for Emergency Relief and Stay of Proceedings" to:

Peter D. O'Connell, Esq.
Reed, Smith, Shaw and McClay
1301 K Street, N.W.
East Tower, Suite 1100
Washington, D.C. 20005-3317

Harry F. Cole, Esq.
Bechtel & Cole, Chartered
1901 L Street, N.W., Suite 250
Washington, D.C. 20036

Kathryn R. Schmeltzer, Esq.
Fisher, Wayland, Cooper, Leader and Zaragoza, LLP
2001 Pennsylvania Avenue, N.W., Suite 400
Washington, D.C. 20006-1851

Howard A. Topel, Esq.
Fleischman and Walsh, LLP
1400 16th Street, N.W.
Washington, D.C. 20036

C\~~(l~~~
CurTrisha Hicks
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99 734... 12 Deductible Interest elpense not claimed elsewhere on retllrn Isee InSll'ucuonsl ................ , o' 12•.: 13 Tues .. 0 •• 0 13 255 228.
to ~

..................................... o' • . .......................
c 1" aad debts 1. -42.845.0 .. o. 0 ............ . ....................... . ........................ S 15 RepalfS ..... 15~ •• 0 . ............. , ...... ............ . .................... ......
2 .. _lL4.7..5....].B~ ... __ 16b Minus depreciation" 1641 Depreclat,on from Form 4562 I,tlxh Form 4562) $• =a .S! cllimed on Schedule A MId elsewllere on return $

________________ Balll1ce • 16c: 1.275.784.~
:I n Deplelion (Do not deduct 011 and p. depletion.) ....... _... _......... 0 •••• 0 ••••••••• 17...-.. ,ea Retlremen' plens. etc:. ................... 0 ••••••• _ 0 ••••••••••••••••• 0 •••••••••••• 1111S
I b Ent/l'oyee benefit programs ....................................................... 1ab
.!!. l' o.er .dut\IORS l.mck sdlnulel ....... ,., ........................ SEE. 'sTMT..1.. 19 -1675.784 •

20 TOTAL deductions ladd amounts In column for lines 9c throuGh 191 , ... . ... .. . .......... 20 1. 220 614.
2' Ordll1ll'Y income Uossl from \tide or business ac'lYIt..l1esl (sllbtrac' hne 20 from line 81 ............. 21 -6854 215.

u...... _.'ti...f po,jury. I _I... 1ft., I ...........,_ '''1& ,.tu",. i-eluCIi... _",~y''''ac.....ul....t.I_"'•.• ,.. 'lOa baa, .., Illy _.....I...go
PI...e .......f. it ia tr.... _ ..... -.t.1a. OKI...t.... tIl ..._ lot.... ,,,... taalNvorl_ ....... Oft .11 ''''Dr_I_.t ...........pa'.r .... Iny _.....Ioelgo.

Sign

H.re ~"-tu .0.18,- --, ._-_. ..
Pr__•• t ~l:.Llrllll\:hl\T I"\1'HJ 1~1"IMIIV 1Da1. e_ I"'.parer·• _,.1 _ ..tlty .....

'lid ~OR DISCUSSION PURPOSES ONLY :",O:::aC1 .nPr.plrer'.
......tur.

u•• Only Fir..·...._.1.... .. I'U' IK lio J. I E.l. .... • 36-0732690
.ou... If ...'-.......OyDCII,.. 100 OLIVER STREET I ZlP_ 02110..... aCI.,aoa •

BOSTON, MA



1

SCHEDULE K-1 Partner's Share of Income, Credits, Deductions, etc. OMI No. 1'"'5-001I

(form 10&1) For Cllend« yew 1987 or fiscal yew

o...n_, .. tile T_ry
lIeginning ______________ ' 1917, II'Id .nding _____________ ' 19 -- 1987

,..,.,...1 "0........ Service

'Irtne", Identlfvina number • 108-48-3484 'IrtneraIlID'. Identlivina number • 04-2835780
Pwtner's nne, Iddr ess, II'Id ZIP cod, Pwtnership's l\II1le, Iddress, Ind ZIP code

RICHARD P. RAMIREZ ASTROLINE COMMUNICATIONS COMPANY
LIMITED PARTNERSHIP

C/O ASTROLINE COMMUNICATIONS CO. 18 GARDEN STREET
LIMITED PARTNERSHIP
18 GARDEN ST HARTFORD. CT 06105 HARTFORD CT 06105
1.(1) Is pwtner • gener.1 pwtner1 .............. 1§ Yes 0 No D Enter pwtner' s percenlaie of:

mlo'__",,, Ciil End of._1...'....
~'If ·yes· to Question A(l1: Profit shlring .........

_________ "llo ____ .J]La.."llo
(2) Did this pwtner materially pwticiplte In the Loss shlrmg ..........

_________ "llo ____ Q..J] La.. "4

trld. or business ICtiyity{iesl of the pwtnerslllp1 ISee Ownership of capital ....
_________ "llo ____ Q..J] La.. %

p,tge 12 af the Form 1065 Instructions. L.lYe E IRS Center where pwtnership filed return • A!!D.9Y'-~_11A. _____
blink if no trlde or lIusiness ectiYltles.) ..... . ~ Yes 0 No F TIX Shelter Registration Number • ------------------(3) Old this pwtner ectiYely pwtlclpete In the renul G(11Did the pwtner's ownersllip Interest in the pwtnersllip
real esute ectiyity{iesl of the pwtnerslllp1 (See mcr.lSe .h.r OCl 22. 19861 .................. 0 Yes 0 No

p,tge 13 of"'" FonII"''1IIn'cIIOns. LelYe If yes, It1ICII swement (See p,tge 13 of the Form 1065 lnstructlons.l

blink If no renul re.1 eSWe ectlYltles.1 ...... 0 Yes 0 No (2) Did the pwtnershlp SUrt or ICqulre • new ectiyity .her

• Pwtner' s shire of lilllilities Oct. 22, 19861 ............................ 0 Ves 0 No
Nonrecourse . . . . . . . . . . . . . . . . . . . . ..$ - - - - - - - - - If yes, It1ICh swemenl (See p,tge 14 of the Form 1065 InstructIOns.)

Otller ...........................$ __ 1.5-1}1~1Z.5_H Check here • 0 If thiS Schedule K-1 IS for. sllort Ull yew

C Wh.t tvoe of entity is this owtner' • INDIVIDUAL rellwed bv section 706(bl.

I Reconcililtion of owtner's clOltil eccount dl 1_ ..., illd....... c.,~ ..., 11Id_

I.l~f~~'~~~~t' I 1111 ~e~,~...-=:'....t.. 'I\C.l..'T'r. !~.,.~ ~;:w
Ito .......... lei, pi... I.. col..",.. Ie', pi ... If) WI'....'.wM...... lei Capil.1 _ ..I_lila"'. Inco.... .....lIow..... dedIlCI..... dl."illullo... II .nd 0'_'

-142.8041 1 -53 311 17.710 -213.82S
065)IFclutlon: Re fer to mlClled Pwtner s Instructions or Schedule K· 1 orm 1 before enteflAII information from this sclledule on your tex return.

(II Dlltrtbutlve Illare Item (bl Amount (el 1040 fll." enter
tile Imount in column Ibl on:

1 OrdlAWY income 1I0ss) from trlde or business ICtIYltyliesl ............ -53.311 }2 Income or losS from renlll real eswe ICtiyjtyliesl. ................. tSeo ,.n_'. I".I'IICI_. '0'
3 Income or loss from other renul ICtiy,ty(ies)...................... 1ctIed.... K- t CFo,... t1ll51.

• Portfolio ",come lIoss1: ,....".. Interest ............................................... Sch. B, Pwt I, line Z• e
0

=- b DiYidends .............................................. Scll. B. Pwt n, line 4

• e Roy.lties .............................................. Scll. E. Pwt I, line 5e
a d Net short-term caplul gilA 1I0ss) Scll. 0, line 5, col. (f) or (glu .............................
.5 e Net long-term capltll gilA 1I0ss1 .............................. Scll. 0, line 12, col. lfI or (gl

t Other 1I0rtfolio income 1I0ss) IIttIeh scll.l . . . . . . . . . . . . . . . . . . . . . . . . ...... OIl ....IeI.... I.... of _, ..1\1,..,

15 Guwll'lteed l\IYf1I.nts . . . . . . . . . . . . . . . , . . . . . . . . . . . . . . . . . . . . . . 1 cs. 1Ion-'. "'."UC1.......
I Net pin lIossi under section 1231 Iother thin due to ClSUllty or theft) 1ctIedtI.. K-' IF_ 111I511...
'1 Other IIttIeh sell.dIIlel .................................... 11..1. Oft ._icelll. lin.. of vou, '.I..,nl

I • Clllntlille contributions ..................................... See Form 1040 Instructionsu.
~c: • bpense deduction lor r.co¥try pr~ !section 1791'a0 ...............- (S. '.n_'. I...',..e'..... fora" 10 Deductions relltld to portfolio income .......................... sc........ K- I IF.", 111I511

11 Dtller (mach schedulel ....................................
1~ Credit.for income W wltlllletd ............................... See Form 1040 InstructIOns

• b low-income hOUSing credit ................................. Form 1586, line 8..
e QUllified rehlililitltion ulltnditures related to rental rell estlte'6 .. _._"- . t ~:.:.

• ectiyityliesl IIttIeh schedulel.. . ...............................
Co) tSeo '.n_·. IMt'lIClio... for

d Creditlsl rellted to rentll rill IStite ectiYity(ies) other thII'I 1211 Ifld
..
.. _. ---- '-:~.~_Jf 1ctIedtI1. K- I (For", 111I511

12c (ltuch schedulel .....................................
e Cr.ditlsl reilled to renul ICtlYity(iesl other thin 1211, 12c, II'Id 12d. .. _.. .:

IIttIeh schedulel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

13 Other credits lattlCh sclledule) ...............................


