
Gina Harrison
Director-
Federal Regulatory

August 15, 1997

IXPARIE
WJ11iam F. Caton
Acting Secretary
Federal Communications Commission
Mail Stop 1170
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Dear Mr. Caton:

.... ,.~.:D

SBC Communications Inc.
1401 I Street, N.W.
Suite 1100
Washington, D.C. 20005
Phone 202 326-8882
Fax 202 408-4805

Re: WT Docket No. 96-198, Section 255 Implementation

Today, Joe N. Canisalez, Director, Regulatory Services, Pacific Bell, Michael
Patrick, Director, Industry Affair~ Pacific BeU Mobile Services, Chris Tmea, Director,
Federal Regulatory Affairs, SBC Communicatiooa, Pam Ransom ofCommon Ground
Solutioua, and I met with Meryl S. lcove, LepI Advisor to the Cmet: Cable Services
Bureau, and Director, Disabilities Issues Task Force, Nancy &ocker, Deputy Chie( and
Stanley P. Wigins, Jolm M. SpeAC8C, Susan :Kimmel ofthe Policy Division, Wifeless
Telecommunications cooceming the isIues summarized in the attachment. We are
submitting two copies ofthis notice in accordance with the Commission's rules.

Please stamp and return the provided copy to confirm your receipt. Please contact
me should you have any questions.

Sincerely your~

~son '-

cc: Naucy &ocker
Meryl S. lcove
Susan Kimmel
John Speocer
Steve Weingarten

No. of Copies mc'd ()J-I
US! ASCOt ...----
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PRESENTATION OF SBC

ON THE IMPLEMENTATION OF

SECTION 255 OF THE TELECOMMUNICATIONS ACT OF 1996:

ACCESS BY PERSONS WITH DISABILITIES

AUGUST 15,1997



MANUFACTURER AND SERVICE PROVIDER PARITY

The FCC rules for Section 255 should ensure parity between manufacturer
and service provider requirements, in particular:

• Issue comparably weighted substantive requirements for manufacturer and
service providers

Incorporate both manufacturer and service provider requirements in
oneNPRM

• Set comparable effective dates for manufacturer and service provider
requirements.

• Develop the same FCC complaint procedures and penalties for
manufacturers and service providers.
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FCC DEFINITION OF "READILY ACHIEVABLE" I
It is critical that the FCC define "readily achievable" on an expedited basis
through the Notice of Proposed Rulemaking process.

• We anticipate that the Access Board guidelines to be published in September
1997, will provide limited direction concerning the definition of "readily
achievable" - an FCC definition is critical for compliance.

• The "readily achievable" test is the linchpin for Section 255 implementation
and compliance.

• As of February 1996, complaints can be filed under Section 255. The
industry needs a clear definition of "readily achievable" in order to
effectively plan and implement Section 255.

• Both consumer advocates and industry agree that the ADA definition of
"readily achievable" needs to be adapted to better address the
telecommunications industry and Section 255.
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"READILY ACHIEVABLE" I
The definition of "readily achievable" should take into account the effect of
accessibility solutions on the marketability of the product.

• If the features that provide access make the product less marketable to the
general population then accessibility is not "readily achievable"- Elements
which should be used to measure the "marketability" factor include:

- Availability of the product to the general market
- General market appeal
- Commercial Viability
- Channels of distribution/retailing
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Marketability Elements: I
Availability of the Product to the General Market
Will the time it takes to design and fabricate access features slow the product's entry to the market?

Do the incremental costs of including a specific access feature significantly increase the cost to the general market? Will the
additional cost reduce the marketability of the product?

Market Appeal
Do the access features modify the "look" of a product so that it is less marketable?

Do the access features make the product more difficult to operate, carry, etc.? Will training or supplemental collateral be
required? Will this decrease the appeal of the product in the general market?

Commercial Viability
Will the added costs to produce and market the product be greater than profits due to additional demand for an accessible
product?

Channels of DistributionlRetailing
If devices not commonly seen in the marketplace are required to use access features, what are the additional costs incurred to
distribute these devices?

Will additional distribution outlets be required, e.g., sell in stores versus sell by phone? Are these channels established
across all the geographies that the product is marketed?

Will these customers require"different handling from other customers, e.g., "Try before you buy?"? If specialists in the
disability are required to distribute the product, how will this impact the cost to the customer? Will the commission costs
significantly impact the demand for the product in the disability market? In effect, will the added costs make the product no
longer marketable?

What are the overall costs incurred, including training for employees, to support these specialized channels?
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Section 255 Complaint Process I
Party's initial

contact
with the FCC

I
Party files informal Party files formal

complaint complaint

I
FCC examines complaint and
determines whether it is valid
or raises issues of Section 255

I I
Not valid Valid Complaint

complaint dismissed FCC determines whether company specific or
industry wide and encourages parties to interact to resolve

I
I I

I Company specific I Industry wide I
I I

Refer to served named 1) Refer to panel of experts
manufacturer/provider for recommended resolution

to FCC, or
I

Complainant not 2) Parties work together with
satisfied - facilitator to reach
can file formal consensus
complaint

Complainant is
satisfied - Complainant not

complaint satisfied -

dismissed can file formal
complaint

IParty files formal
complaint - page 2



Section 255 Complaint Process I
Party's initial

contact
with the FCC

I

Party files formal Party files informal
complaint complaint

I
Pre-filing certification requirement demonstrating that parties have worked
together to attempt to resolve the dispute. Pre-filing certification requirement can
be satisfied by (1) completing informal complaint process, (2) mediation, or (3)
other actions as FCC deems appropriate

I
Formal

complaint process

I
Complainant must demonstrate (1) product/services isn't accessible to or usable
by, or (2) company isn't in compliance with 255/legislation, rules or guidelines

I
Burden of production of the evidence then switches to the respondent (burden of
persuasion remains with the complainant)

I
FCC will also gather evidence of a respondent's "good faith
efforts" to include but not be limited to:
• design engineers are trained in access issues
• product or service information is accessible in alternate formats
• list of other products or services that are accessible

I FCC makes "readily achievable" determination I
I

Was not "readily achievable" for the Was "readily achievable" for the
manufacturer or provider to i.e. make the product manufacturer or provider to i.e. make
accessible. Formal complaint is dismissed. the product accessible.

FCC determines that the company
demonstrated a "good faith" effort - the
manufacturer or provider does not have to FCC determines that the company did not
immediately make the product or service demonstrate a "good faith" effort - a penalty
accessible but could wait until the product or could be assigned and the product or service must
service undergoes a substantial change. be made accessible.
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(202) 313.6423 May 23. 1997

William It Caton, Actinl Scoretary
Federal Communications Commission
1919 M Street. N.W.
Washington. D.C. 20554

DUPLICATE

Re: Ex Parte Submission
Implementation ofSection 255 of the Telecommunica.tions Aot of 1996
WT Docket No. 96-198

Dear Mr. Caton:

Enolosed for filing. on behalfofsac Communications Inc. and Pacific Telesis
Corporation. is an original and one copy ofan expat'te communication in the above-referenced
docket. This submission responds (0 a question raised during recent meetinlS with the
Commission and provides a proposed language defi~g "readily achievable" for purposes of
Section 2SS ofthe Communications Act, as amended. Please date stamp and return the enclosed
duplicate copy.

Sbould there be any questions about this matter, please contact the undersigned.

Sincerely,

•

Gina Hanison

Ene!.
~= Jackie O1omOY. Office ofChainnan H~dt

Suzanno Toller. Offlce ofCommissioner Chong
Dan Phythyo~ Cbi~ Wireless 'relecarnmunications Bu:reau
Eli%abeth Lyle, Senior Legal Advisor,WTB
Stanloy P. Wiggins, WTB
John M. Spencer, WTB
Steve Weingarten, WTB
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Defining "Readily AcbievabJe" Uader SectioD %SS
May2J.1997

Section 2SS mandate! that manufacturers and service providers take certain actions to

improve access to and usability oftclecommunications products and services by individuaJs with

disabilities, nifreadily achievable'" Although Section 255 does not define "readily achievable,"

the legislative bistory ofthe section indicates that Congress intended for the terminology to be

defirled as it is in Section II of the Americans Wilh Disabilities Act ("ADA"). Under Section

301(9) or the ADA (42 U.S.C. §12Ul(9». "readily aehievlbJe" is defined as "easily

accomplish.ble GIld able to be c4tried out witho\lt much difficulty or expense.n Vlhilc we believe

that this defanition is appropriate to utilize W'lder (or telecommunications-related access

pro~gs, Section 301(9) also provides a USt of facton to be used in assessing whether actions

arc "readily achieVable" that must be modified for use with Section 255.

Scetion2SS and Section nof the ADA were designed to address access and use barriers

in very different contexts. Section IT ofthe ADA was crafted specifically (Dr resolving

atehitectunl barrier problems where solutions arc typically "one time: only." COI)sum~r

acccptance is not typically an issue. and the entity responsible for implementina a fi"ed solution

is generally easil~identified. Section 2SS, in contrasts attempts tD resolve acccss i:l~ea by

a1fecdng an oqoiDi' prOcess where technological chanso is nlpid, solutions can be implemented

in many ditfeRm.t ways and through difl'etent medi~ms. marketability can be dramatically

affected by cortain types ofmodifications, and numerous entities within the stream ofcommerce

can impact access and use. In this different context, as discussed below. the [actors used fOT

assessing compliance with the "readily achievable" standard need to be rethought ifCongress'

poliey objec;tive are to be met.
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Specifically, Section 30 I(9) ofthe ADA further provides that n(i]n decennining whether

an action is re&dily achievable," factors to be considered include:

(A) the natUTe and cost of the action needed under this chapter;

(B) the overall financial resources of the facility or facilities involved
in the action; the number ofpersons employed at such facUity; the
effect on expenses and resources, or the impact othctWise ofsuch
aetion upon the OPct3tioD ofthe facility;

(C) the overall financial resources of the covered "t\tity; the overall
size ofthe business of a covered entity with respect to the number
ofits employees; the number, tYpe and location ofits ticilities; and

(D) the type ofoperation or operations of the covered entity. including
the composition, stlUcturel and functions ofthe workforce ofsuch
entity; the geographic separateness, administrative or fiscal
relationship of the facility or facilities in question to the covered
entity.

Below, we have provided the text of a proposed FCC role orafted to track the intent ofthe

ADA fa~ors listed. in Section 301(9), but revised as appropriate for use in the

telecommunications context. We would propose that the FCC's ~les state:

Section xx.xx- Determ.aatioa of Whether Aetioas Arc "RcadJIy
A.chievable.n In determining whether specific actions are readily achievable for
purposes dfthis secti~ tho faetoIS to be assessed include:

(a) thO·unue aiad cost oltho acliOA ncec1ed UDder this sectionl including (i) the cost
aDd nature ofa range ofalternatives, including modifications to CPB,
tcJecommuni'ations equipment, scmees, or equipment used by iDclividuals with
disabilitia; em whether the access problem is, better addressed by equipment
manufacturers or scMce provjd.ers; (m) whether the access or use problem can be
solved on an individual basis or should be addressed by solutions that are more
generic and that may Aeed to be resolved by creAting industry standardsj and,
(iv) whether the PICe oftecbnological change will render the action obsol~te or of
limited effectiveness given the replaumcnt ofprodwots and services over time.
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(b) the overall cost of the product or service involved in the action; including
(i) whether the cost of aparticular action is disproportionate in terms of the cost.
revenues, and utility of l\ service or piece of equipment; (ii) the impact of
implementing the modification on compatibility with related local, national. and
intemational services and equipment; (iii) whether other. extemal modificalions
are needed to equipment or services not under the control oime manufacturer or
service provider to achieve improved access or use; (iv) whether the modification
would cause compatibility or other technical problems wilh the use of the
equipment or service by individuals wIthout aparticular disability or,aggravate
access and use problems by individuals with other types ofdisabilities; and,
(v) the impact otbezwise ofsuch action upon the marketability or operation ofthe
service or prodUCt.

(c) the overall financial resources ofthe manufacturer or serviee provider involved in
the action in comparison to: (i) ~he number and type of~ustommoC Lho ~ompany
overall; and (ii) the geographic nature and extent of the companyts operations.

Cd) For pwposcs ofresouree assessments under this paragraph, a 8ubsidiIIY and a
parent company should only be treated as a single entity ifthe subsidiary has
access to the facilities and technical. marketing, and other relources oftbe parent
without being required by law to compensate the parent at fair market value.

As discussed in our comments on the Commission's NOI. we believe that this proposed

rule appropriately reflects the factors set forth in Section 301(9} of the ADA, adapted for the

telecommunications context. The factors in subsection (a), for example, fulfill the intent of

Section 301(9)(A) while recoani~ing that changes in rbe telecommunications area are not one

time only modifications. but rather alterations to continually ~volving universe ofproducts and

services where n~single entity is responsible for the final integrated soltltion provided to

consumers. Subsection.(b). like its counterpart in Seetion 301(9). attempts to address the impact

costs and benefits ofproposeci ~anges on object being changed. but the revision addresses

factors such as compatibility, matketabiHty, and compliance with standards that do not uisc in

the architeetural CGl\text. Subsection (c) of the proposed rule blends subs~tions (e) and (0) of

Section 301(9). assessing the CO$ts and benefits ofa proposed change on the entity responsible

fOt making the cbanac, appropriately modified for the telecommunieations context Finally. the
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new Subsection (d) recognizes that. in cases wh~re subsidiaries have separate cost accountingt

which is common in telecommunications but less relevant in building contexts, "rmancial

resources" cal~ations under Section 255 should be moditied.

Thus. we believe that the proposed TU1e fully reserves the intent of Congressional policy

goals embodied in Set;tion 301(9), In order to C{{CCllate these goals within the conrext of

telecommunications. however. the factors in Section 301(9) require some Modifications, as

shown in the proposed role. We therefore urae the FCC to adopt the proposed rul, to govem

asses.sments ofwhether certain actions are "readily achiovablc" under Section 235 ofthe

CornmwUGanODS ACL
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