Gina Harrison SBC Communications Inc.
Director- 1401 [ Street, N.W.

Federal Regulatory Suite 1100 5
Washington, D.C. 2000:

Phone 202 326-8882
Fax 202 408-4805
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EX PARTE

William F. Caton

Acting Secretary

Federal Communications Commission
Miail Stop 1170

1919 M Street, N.-W. , Room 222

Washington, D.C. 20554
Dear Mr. Caton:
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Re: WT Docket No. 96-198, Section 255 Implementation

Today, Joe N. Carrisalez, Director, Regulatory Services, Pacific Bell, Michael
Patrick, Director, Industry Affairs, Pacific Bell Mobile Services, Chris Jines, Director,
Federal Regulatory Affairs, SBC Communications, Pam Ransom of Common Ground
Solutions, and I met with Meryl S. Icove, Legal Advisor to the Chief, Cable Services
Bureau, and Director, Disabilities Issues Task Force, Nancy Boocker, Deputy Chief, and
Stanley P. Wiggins, John M. Spencer, Susan Kimmel of the Policy Division, Wireless
Telecommunications concerning the issues summarized in the attachment. We are
submitting two copies of this notice in accordance with the Commission’s rules.

Please stamp and return the provided copy to confirm your receipt. Please contact
me should you have any questions.

Sincerely yours,

Harrison

cc: Nancy Boocker

Meryl S. Icove
Susan Kimmel

John Speacer
Steve Weingarten
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PRESENTATION OF SBC
ON THE IMPLEMENTATION OF
SECTION 255 OF THE TELECOMMUNICATIONS ACT OF 1996:

ACCESS BY PERSONS WITH DISABILITIES

AUGUST 15, 1997



MANUFACTURER AND SERVICE PROVIDER PARITY I

The FCC rules for Section 255 should ensure parity between manufacturer
and service provider requirements, in particular:

« Issue comparably weighted substantive requirements for manufacturer and

service providers
— Incorporate both manufacturer and service provider requirements in

one NPRM

« Set comparable effective dates for manufacturer and service provider
requirements.

* Develop the same FCC complaint procedures and penalties for
manufacturers and service providers.
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FCCDEFINITION OF “READILY ACHIEVABLE” l

It is critical that the FCC define “readily achievable” on an expedited basis
through the Notice of Proposed Rulemaking process.

« We anticipate that the Access Board guidelines to be published in September
1997, will provide limited direction concerning the definition of “readily
achievable” - an FCC definition is critical for compliance.

« The “readily achievable” test is the linchpin for Section 255 implementation
and compliance.

« As of February 1996, complaints can be filed under Section 255. The
industry needs a clear definition of “readily achievable” in order to
effectively plan and implement Section 255.

« Both consumer advocates and industry agree that the ADA definition of
“readily achievable” needs to be adapted to better address the
telecommunications industry and Section 255.
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“READILY ACHIEVABLE” |

The definition of “readily achievable” should take into account the effect of
accessibility solutions on the marketability of the product.

 If the features that provide access make the product less marketable to the
general population then accessibility is not “readily achievable - Elements
which should be used to measure the “marketability” factor include:

- Availability of the product to the general market
- General market appeal

- Commercial Viability

- Channels of distribution/retailing
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Marketability Elements: I

Availability of the Product to the General Market

Will the time it takes to design and fabricate access features slow the product's entry to the market?

Do the incremental costs of including a specific access feature significantly increase the cost to the general market? Will the
additional cost reduce the marketability of the product?

Market Appeal
Do the access features modify the “look™ of a product so that it is less marketable?

Do the access features make the product more difficult to operate, carry, etc.? Will training or supplemental collateral be
required? Will this decrease the appeal of the product in the general market?

Commercial Viability

Will the added costs to produce and market the product be greater than profits due to additional demand for an accessible
product?

Channels of Distribution/Retailing

If devices not commonly seen in the marketplace are required to use access features, what are the additional costs incurred to
distribute these devices? '

Will additional distribution outlets be required, e.g., sell in stores versus sell by phone? Are these channels established
across all the geographies that the product is marketed?

Will these customers require-different handling from other customers, e.g., "Try before you buy? ”? If specialists in the
disability are required to distribute the product, how will this impact the cost to the customer? Will the commission costs
significantly impact the demand for the product in the disability market? In effect, will the added costs make the product no
longer marketable?

What are the overall costs incurred, including training for employees, to support these specialized channels?

page 4



Section 255 Complaint Process I

contact

Party’s initial

with the FCC

complaint dismissed

Party files informal Party files formal
complaint complaint
FCC examines complaint and
determines whether it is valid
or raises issues of Section 255
Not valid Valid Complaint

FCC determines whether company specific or

industry wide and encourages parties to interact to resolve

[
I I

Company specific

Industry wide

l I

Refer to served named
manufacturer/provider

1) Refer to panel of experts
for recommended resolution

Complainant not
satisfied -

can file formal
complaint

to FCC, or

]
2) Parties work together with
facilitator to reach
consensus

Complainant is

Party files formal
complaint - page 2

satisfied - Complainant not
complaint satisfied -
dismissed can file formal

complaint




Party’s initial

Section 255 Complaint Process I

contact
with the FCC
I
Party files formal Party files informal
complaint complaint

other actions as FCC deems appropriate

Pre-filing certification requirement demonstrating that parties have worked
together to attempt to resolve the dispute. Pre-filing certification requirement can
be satisfied by (1) completing informal complaint process, (2) mediation, or (3)

Formal
complaint process

Complainant must demonstrate (1) product/services isn’t accessible to or usable
by, or (2) company isn’t in compliance with 255/legislation, rules or guidelines

persuasion remains with the complainant)

Burden of production of the evidence then switches to the respondent (burden of

FCC will also gather evidence of a respondent’s “good faith
efforts” to include but not be limited to:

» design engineers are trained in access issues

* product or service information is accessible in alternate formats
* list of other products or services that are accessible

l

FCC makes “readily achievable” determination

|

Was not “readily achievable” for the
manufacturer or provider to i.e. make the product
accessible. Formal complaint is dismissed.

FCC determines that the company

Was “readily achievable” for the
manufacturer or provider to i.e. make
the product accessible.

demonstrated a “good faith” effort - the
manufacturer or provider does not have to
immediately make the product or service
accessible but could wait until the product or
service undergoes a substantial change.

FCC determines that the company did not
demonstrate a “good faith” effort - a penalty
could be assigned and the product or service must
be made accessible.
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William F. Caton, Acting Secretary a '
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554
Re: Ex Parte Submission

Implementation of Section 255 of the Telecommunications Act of 1996
WT Docket No. 96-198

Dear Mr. Caton:

Enclosed for filing, on behalf of SBC Communications Inc. and Pacific Telesis

Corporation, is an origina! and one copy of an ex parte communication in the above-referenced
docket. This submission responds to a question raised during recent mectings with the

Commission and provides a proposed language defining "readily achievable” for purposes of
Section 255 of the Communications Act, as amended. Please date stamp and return the enclosed
duplicate copy.

‘Should there be any questions about this matter, please contact the undersigned.

Sincerely,
. -
Gina Hamison
Encl.
cc:

Jackie Chomney, Office of Chairman Hundt
Suzanne Toller, Office of Commissioner Chong
Dan Phythyon, Chief, Wireless Telecommunications Bureau

Elizabeth Lyle, Senior Legal Advisor, WTB
Stanley P. Wiggins, WIR

John M. Spencer, WTB
Steve Weingarten, WIB
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Defining "Readily Achievable” Under Section 255
May 23, 1997

Section 255 mandates that manufacturers and scrvice providers take certain actions to
improve access to and usability of telecommunications products and services by individuals with
disabilities, "if readily achievable." Although Section 255 does not define "readily achievahle,"
the legislative history of the section indicates that Congress intended for the terminology to be
defined as if is in Section II of the Americans with Disabilities Act ("ADA"). Under Section
301(9) of the ADA (42 U.S.C. §12181(9)), "readily achievable" is defined as "casily
accomplishable and able to be carried out without much difficulty or expense." While we believe
that this definition is appropriate to utilize under for telecommunications-related access
praceedings, Section 301(9) also pravides a list of factors to be used in as;essmg whether actions
arc "readily achievable" that must be modified for use with Section 255.

Section 255 and Section II of the ADA were designed to address access and usc bamiers
in very different contexts. Section IT of the ADA was crafted specifically for resolving
architectural barrier problems where solutions are typically "one time only," consumer
acceptance is not typically an issue, and the entity responsible for implementing a fixed solution
is generally easily identified. Section 255, in contrast, attsmpts to resolve access issues by
affecting an angoing proccss where technological change is rapid, solutions can be implemented
in many different ways and through different mediums, markstability can be dramatically
affected by certain types of modifications, and numerous entities within the stream of commerce
can impact access and use. In this different context, as discussed below, the factors used for
assessing compliance with the "readily achievable” standard need to be rethought if Congress'

policy objective are to be met.



[ X E<S i . I} r K (o] {ad (ol o o W, ST Lo
| 122 o El | . bel 1 L v ol viled
(<5

Specifically, Section 301 (9) of the ADA further provides that "[i]n determining whethcr

an action is readily achievable,” factors to be considered include:

(A)  the nature and cost of the action nceded under this chapter;

(B) the overall financial resources of the facility or facilities involved
in the action; the number of persons employed at such facility; the
effect on expenses and resources, or the impact atherwise of such
action upon the operation of the facility;

(C)  the overall financial resources of the cavered entity; the averall
size of the business of a covered entity with respect to the number
of its employees; the number, typs and location of its facilities; and

(D) the type of operation or operations of the covered entity, including
the composition, structure, and functions of the workforce of such
entity; the geographic separateness, administrative or fiscal
relationship of the facility or facilities in question to the covered
entity.

Below, we have provided the text of a proposed FCC rule crafted to track the intent of the
ADA factors listed in Section 301(9), but revised as appropriate 1’6: use in the

telecommunications context. We would propose that the FCC's rules state:

Section XX.XX - Determination of Whether Actions Are "Readily
Achievable." In determining whether specific actions are readily achievable for
purposes df this section, the factors to be assessed include:

()  thenature and cost of the action needed under this section, including (i) the cost
and nature of a range of alternatives, including modifications to CPE,
telecommunications equipment, services, or equipment used by individuals with
disabilities; (ii) whether the access problem is better addressed by equipment
manufacturers or service providers; (1ii) whether the access or use problem can be
salved on an individual basis or should be addressed by solutions that are more
generic and that may need to be resolved by creating industry standards; and,

{iv) whether the pace of technological change will render the action obsolets or of
limited effectiveness given the replacement of products and services over time.
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(b)  the overall cost of the product or service involved in the action; including
(i) whether the cost of a particular action is disproportionate in terms of the cost,
revenues, and utility of a service or piece of equipment; (ii) the impact of
implementing the modification on compatibility with related local, national, and
intemational services and equipment; (iii) whether other, external modifications
are needed to equipment or seryices not under the control of the manufacturer or
service provider to achieve improved access or use; (iv) whether the modification
would cause compatibility or ather technical problems with the use of the
equipment or service by individuals without a particular disability or aggravate
access and use problems by individuals with other types of disabilities; and,
(v) the impact otherwise of such action upon the marketability or operation of the
service or praduct.

(c) theoverall financial resources of the manufactuter or service provider involved in
the action in comparison to: (i) the number and type of customers of the company
overall; and (ii) the gcographic nature and extent of the company’s operations.

(d)  For purposes of resource assessments under this paragraph, a subsidiary and a
parcnt company should only be treated as a single entity if the subsidiary has

access to the facilities and technical, marketing, and other resources of the parent
without being required by law to compensate the parent at fair market value.

As discussed in our comments on the Commission's NOI, we believe that this proposed
rule appropriately reflects the factors set forth in SectiQn 301(9) of the ADA, adapted for the
telecommunications context. The factors in subsection (a), for example, fulfill the iatent of
Section 301(9)(A) While recognizing that changes in the telecommunications area are not one
time only modifications, but rather alterations to continually evolving universe of products and
services where nq single entity is responsible for the fina) integrated solution provided to
consumers. Suﬂsectim-(b). like its counterpart in Section 301(9), attem;'vts to address the hput
costs and benefits of proposed changes on objecct being changed, but the revision addresses
factors such as compatibility, marketability, and compliance with standards that do not arisc in
the architectural context. Subsection (c) of the proposed rule blends subsections (C) and (D) of
Section 301(9), assessing the costs and benefits of a proposed change on the entity responsible

for making the change, appropriately modified for the telecommunications context. Finally, the



ekttt ceLart

RTOIS Rt Fooo8
r.oCLl ReLULR TV oErEVILED

new Subsection (d) recognizes that.‘ in cases where subsidiaries have separate cost accounting,
which is common in telecommunications but less relevant in building contexts, "{inancial
resc;urces" calculations under Section 255 should be modified.

Thus, we believe that the proposed rule fully preserves the intent of Congressional policy
goals embodied in Section 301(9), In order to cffect z;te these goals within the context of
telecommunications, however, the factors in Section 301(9) require some madifications, as
shown in the proposed rule. We therefore urge the FCC to adopt the proposed rule to govern

assessments of whether certain actions are "readily achiovable” under Section 255 of the

Communications Act.



