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BEFORE THE

Federal Communications Commission
WASHINGTON, D.C.

In the Matter of

Federal-State Joint BRoard
on Universal Service

CC Docket No. 96-45

OPPOSITION TO PETITIONS FOR RECONSIDERATION OF
THE CELLULAR TELECOMMUNICATIONS INDUSTRY ASSOCIATION
The Cellular Telecommunications Industry Association

("CTIA")' submits its Opposition to Petitions for Reconsideration

in the above-captioned proceeding.2

CTIA is the international organization of the wireless
communications industry for both wireless carriers and
manufacturers. Membership in the association covers all
Commercial Mobile Radio Service ("CMRS") providers,
including 48 of the 50 largest cellular and broadband
personal communications service ("PCS") providers. CTIA
represents more broadband PCS carriers and more cellular
carriers than any other trade association.

Federal-State Joint Board on Universal Service, Report and
Order in CC Docket No. 96-45, FCC 97-157 (released May 8,
1997) ("Universal Service Order™").

CTIA filed its Petition for Reconsideration and
Clarification of the Universal Service Order noting that
while it was unclear whether State universal service
mechanisms should apply to CMRS providers where they are not
substitutes for the incumbent LEC, the Commission should at
minimum uphold the principles of Section 332 by clarifying
that State universal service obligations cannot be used as a
basis for regulating the rates of CMRS providers. CTIA also
sought assurances from the Commission that State universal
service programs must be competitively and technologically
neutral to be consistent with the Commission's rules. In
addition, CTIA sought clarification as to how CMRS
contributors should separate their revenues along
jurisdictional lines.



INTRODUCTION AND SUMMARY
Several parties, covering a wide range of issues, have filed
petitions for reconsideration of the Commission's Universal

Service Order. CTIA addresses herein those petitioners seeking

to restrain competition either by directly limiting CMRS
participation in the various universal service programs, or by
imposing unreasonable burdens upon CMRS providers, effectively
excluding them from the universal service process.

CTIA believes that the Commission should not revert to
outmoded regulatory structures that were explicitly rejected in
the Telecommunications Act of 1996. Congress intended to improve
telecommunications services throughout the nation through the
operation of competition, not regulatory protectionism as some
parties have requested. The interests of rural consumers, like
those of all Americans, will be best served through competitive
market forces. Moreover, effective competition in all markets
requires that the Commission not permit excessive obligations be
placed on any one class of carrier, including CMRS providers who
operate in increasingly competitive markets. If States seek to
establish discriminatory or excessive contribution requirements,
the Commission should preempt such proposals under its authority
in Sections 332 and 254. The Commission should make it clear
that only fair competition, in all regions, will satisfy the

intent of Congress and the requirements of the Communications

Act.




I. THE COMMISSION CORRECTLY ESTABLISHED COMPETITIVE NEUTRALITY
AS AN ADDITIONAL UNIVERSAIL SERVICE PRINCIPLE.

The Western Alliance has asked the Commission to reconsider
its decision to adopt the principle of competitive neutrality in
addition to those already established by Congress in the

Communications Act of 1934 (“Act").3

The Western Alliance argues
that competitive neutrality is not consistent with the needs of
rural telecommunications carriers or consumers, and that Congress
did not intend for the Commission to view universal service in
the same competitive light as other provisions of the 1996 Act.
The Commission's decision to adopt the principle of
competitive neutrality is not only consistent with its statutory
mandate in the 1996 Act, it is also in the best interest of all
consumers, including those in rural areas. Under Section 254 of
the Act the Commission can adopt "[s]uch other principles
necessary and appropriate for the protection of the public
interest, convenience, and necessity . . . consistent with this
Act.v® Thus, Congress determined explicitly that the Commission
should not be limited by the principles enumerated in the Act.
The Commission exercised its authority and correctly
determined that the principle of competitive neutrality is

embodied throughout the 1996 Act as well as within Section 254.°

Western Alliance Petition for Reconsideration at 3-8
("Petition").

47 U.S.C. § 254 (b) (7).
Universal Service Order at §Y 46-55. The Commission also

concluded that competitive neutrality should include the
principle of technological neutrality.




Notably, the Act requires that all telecommunications providers,
which the Commission construed to include CMRS providers, "make
an equitable and nondiscriminatory contribution to the
preservation and advancement of universal service."® 1In exchange
for this new contribution obligation, the Commission concluded
that all carriers satisfying the requirements of the Act,
including CMRS providers, should be eligible to receive funding
for providing supported services.’

The notion espoused by the Western Alliance that principles
of competitive neutrality serve to harm rural consumers is
counterintuitive and contrary to the intent of the 1996 Act. The
Commission considered and rejected the concerns of commenters who
claimed that competition should be secondary to the advancement
of universal service, concluding that "these commenters present a
false choice between competition and universal service."® These
commenters fail to realize that competition serves the interests
of all consumers, and promotes efficient service everywhere.
Congress also weighed in on the value of competition for all
citizens when it noted that the purpose of the 1996 Act was "to
provide for a pro-competitive . . . framework designed to
accelerate rapidly private sector deployment of advanced

telecommunications and information technologies and services to

47 U.S.C. § 254 (b) (4).

See 47 U.S.C. § 214 (e) (1) (establishing the criteria for
eligible telecommunications carriers).

Universal Service Order at § 50.




all Americans by opening all telecommunications markets to
com.petition."9 The Commission would disserve rural consumers by
preventing them from enjoying the benefits of competition.

Those parties seeking to impede competition in rural areas
are simply requesting that the Commission adopt a position that
has been resoundingly rejected over the last two decades:
consumers will suffer if competition is allowed to develop in a
particular market. First, incumbents sought to protect the
entire national market from competition. Then it was argued that
competition would hurt comnsumers in local markets and could not
be sustained. Today, the Western Alliance seeks to persuade the
Commission that competition will serve to the detriment of rural
consumers. In actuality, the Western Alliance is seeking
Commission consent to preserve the rural carriers"monopoly over
rural telecommunications. The 1996 Act, however, rejects the
theory that only a monopcly can provide adequate
telecommunications service to a given area.

In an attempt to demonstrate the harm that consumers will
suffer from competition, the Western Alliance offers as its only
evidence the Commission's decision not to require equal access as
a subsidized service.'® The Petition fails to recognize,

however, that Section 332 (c) (8) prohibits the Commission from

imposing equal access obligations on CMRS providers.11 Seeking

? S. Conf. Rep. No. 104-230, 104th Cong., 2nd Sess. 1 (1996)
(emphasis added).

10 petition at 6-7.

11

47 U.S.C. § 332(c) (8).



to establish rules that are "'not biased toward any particular
technologies,'" the Commission determined not to mandate equal
access, consistent with Section 332.12 This, the Western
Alliance claims, "grossly violates Section 254 (b) (3) by placing
the interests of potential wireless competitors over the needs of
rural residents."™® 1In fact, the decision permitting wireless
carriers to configure services and incur costs as they think best
promotes the interests of rural citizens. It does so by enabling
producers to match their services to their best estimates of
consumer demand. Should rural citizens believe that their
interests have been "grossly violated" by this action, they are
very likely to have the option of not choosing to subscribe to a
carrier that fails to offer equal access.™

The 1996 Act dramatically changed the landscape under which
telecommunications services are to be provided throughout the
United States. Not wanting to leave anyone behind, Congress
sought to preserve our society's tradition of universal service,
albeit under a vastly changed system, in all areas of the country

through Section 254.'%  Further changes to the historic

structures were realized when the Commission implemented the

12 Universal Service Order at § 49 (quoting the Joint Board
Recommended Decision).

13 Petition at 7.

14 Natural market forces can also be expected to drive
voluntary equal access offerings, subject to sufficient
consumer demand.

15

See Petition at 4-5.



terms of the Act to achieve Congress' goals. In general, the Act
and the Commission's regulations replace an internal subsidy
system that relied upon monopoly carriers to perform the
necessary transfers with a redistribution system that both
reflects and accommodates a competitive environment. But today,
the Western Alliance asks the Commission to ignore the new
changes, turn back the hands of time, and forestall competition
indefinitely -- all in the asserted interest of rural residents.
Its request should be declined. All telecommunications carriers,
including CMRS providers, should be permitted to participate in
universal service programs and offer their services to every
region of the nation. Ultimately, consumers benefit from
increased choices, better service, and more competitive rates.
ITI. THE DECISION BY THE EIGHTH CIRCUIT COURT OF APPEALS

REAFFIRMS THE COMMISSION'S PLENARY JURISDICTION OVER CMRS
UNIVERSAL SERVICE OBLIGATIONS.

On the last day to file Petitions for Reconsideration of the

Universal Service Order, the United States Court of Appeals for

the Eighth Circuit released its decision vacating portions of the

Commission's Interconnection Order.'® The Eighth Circuit

recognized the broad, exclusive source of Commission authority to
regulate the rates and entry of CMRS providers under Section

332.'7 The decision's jurisdictional analysis should inform the

16 Iowa Utilities Board v. F.C.C., No. 96-3321 (8th Cir. July
18, 1997); Implementation of the Local Competition
Provigions in the Telecommunications Act of 1996, First
Report and Order in CC Docket No. 96-98, 11 FCC Rcd 15499
(1996) .

17

47 U.S.C. § 332.



Commission's approach to addressing CMRS providers' universal
service obligations.

The court determined that Congress expressly created an
exemption for Section 332 in Section 2(b), giving the Commission
plenary jurisdiction in the regulation of CMRS providers' rates
and entry.18 Hence, the Commission's regulation of CMRS rates
and entry is not subject to the outcome of a Section 2(b)
analysis on the distribution of regulatory authority.19 The
court thus concluded that Section 332's interconnection
provisions, rather than Sections 251 and 252, establish the
Commission's source of authority to regulate LEC-CMRS
interconnection. The court reasoned that because Section 2(b)'s
reservation of authority to the States does not apply to Section
332, the Commission, not the States, has the ultimate authority

to establish interconnection pricing rules between LECs and CMRS

providers.20

The Eighth Circuit's application of Section 332(c) (3) (A) to
carrier-to-carrier interconnection rates solidifies an
appropriately expansive definition of preempted rate

regulation.21 The court's expansive interpretation of rate

18 See Iowa Utilitjiegs at n.21.
19

47 U.S.C. § 152(b).
20 See Iowa Utilities at n.21.
21

See id. On one occasion, the Commission, in dicta,
suggested that a State's regulation of the interconnection
rates charged by LECs to CMRS carriers "appears to involve
rate regulation only of the landline companies, not the CMRS
providers, and thus does not appear to be circumscribed in
any way by Section 332(c) (3)." See Petition on Behalf of

-8-



regulation is highly significant for the Commission's
consideration of universal service payments. The Commission
should integrate this interpretation of Section 332 into its
determinations with respect to CMRS providers' payments to State

universal service programs.

ITI. THE STATES' ABILITY TO REQUIRE CMRS PROVIDER CONTRIBUTIONS
TO THEIR UNIVERSAL SERVICE MECHANISMS IS STRICTLY LIMITED BY
SECTION 332.

In the Universal Service Order, the Commission concluded

that it "agree[s] with the Joint Board and find[s] that section
332(c) (3) does not preclude states from requiring CMRS providers

to contribute to state support mechanisms."22

Notwithstanding
the Commission's conclusion, the States continue to lack
jurisdiction to regulate CMRS providers' rates. Like
interconnection rates, universal service payments made between
carriers ultimately must be governed by the Commission's express

authority to regulate CMRS providers' rates under Section 332.

The Commission must use its exclusive Section 332 authority to

the Louisiana Public Service Commission for Authority to
Retain Existing Jurisdiction over Commercial Mobile Radio
Services Offered Within the State of Louisiana, PR Docket
No. 94-107, Report and Order, 10 FCC Rcd 7898 at § 47
(1995). The Iowa Utilities Board decision indicates that a
circumscribed view of the scope of the Commission's
authority under Section 332 is incorrect.

22 Federal-State Joint Board on Universal Service, Report and

Order in CC Docket No. 96-45, FCC 97-157 at § 791 (released
May 8, 1997) ("Universal Service Order"). See also Federal -
State Joint Board on Universal Service, Recommended Decision
in CC Docket No. 96-45, 12 FCC Rcd 87 at § 791 (1996)
(Dismissing the relevance of Section 332 without any

discussion or analysis regarding its application to CMRS
providers.)




preclude intrastate universal service contribution requirements
from operating as CMRS rate regulation.

In its Petition for Reconsideration and Clarification, CTIA
expressed concern that States would regulate CMRS rates under the
guise of their authority to assess CMRS universal service
contributions. To avoid State rate regulation of CMRS providers,
CTIA requested the Commission to carefully circumscribe the very
limited State authority over CMRS providers' universal service

obligations. The Iowa Utilities decision is consistent with

CTIA's view that Section 332 (c) (3) properly defines the limits on
legitimate State assessment of CMRS providers' universal service
obligations.

State contribution obligations, if not required by the
Commission to be reasonable, could also impair CMRS entry,
diminishing consumer choice in violation of Section 332(c) (3).
Several parties agree with CTIA that Section 332 narrows the
States' ability to regulate the intrastate universal service

23

obligations of CMRS providers. To this end, the Commission

should require that State contribution obligations not violate
the terms of Section 332 by rising to the level of an entry
barrier.

While it is unclear whether States can require CMRS

providers to contribute to intrastate universal service

23 See Comcast Cellular Communications and Vanguard Cellular

Systems Joint Petition for Reconsideration at 2-7; AirTouch
Communications Petition for Clarification and Partial
Reconsideration at 12-16.

_10_



programs,24 the Commission should remove any doubt that it
intends to fully enforce the terms of Section 332. If the
Commission continues to permit States to require contributions to
their universal service funds, it must also determine at what
level those contribution requirements become entry barriers to
the provision of CMRS. Excessive contribution obligations must
be preempted by the Commission.

As an initial matter, it should be made clear that
unreasonable intrastate contribution requirements restrict CMRS
entry by imposing excessive burdens on CMRS providers, and,
therefore, violate both Sections 332(c) (3) and 254(f).%°
Excessive contribution obligations can play a strong role in
influencing a carrier's decision to enter the market. In 1993,
Congress realized that States could hinder the growth and
development of mobile services with excessive burdens, so it
sought to limit the role that States could take in regulating

CMRS.2?® States should not be permitted to circumvent the intent

24 See 47 U.S.C. § 332((c)(3)(A) ("Nothing in this subparagraph
shall exempt providers of commercial mobile services (where
such services are a substitute for land line telephone
exchange service for a substantial portion of the
communications within such State) from requirements imposed
by a State commission on all providers of telecommunications
services necessary to ensure the universal availability of

telecommunications service at affordable rates.") (emphasis
added)
2 .

5 47 U.S.C. § 254(f) ("A State may adopt regulations not
inconsistent with the Commission's rules to preserve and
advance universal service.")

26

ee H.R. Rep. No. 111, 103rd Cong., 1lst Sess. 260 (1993}.

_ll_



of Congress, or the terms of Section 332, by stifling the growth
of the CMRS industry through universal service obligations.

The Commission should also recognize that CMRS providers
operate in a competitive environment where demand is elastic.
Thus, CMRS providers may be unable to pass through all of their
universal service contribution obligations to subscribers, and
are very unlikely to be able to do so without distorting
consumption.27 These realities must be considered in connection
with States' demonstrations that a contribution does not rise to
the level of an entry barrier. A State's claim that the
contribution obligation is equal to other carriers' that have the
ability, due to inelastic demand, to pass through a large
percentage of the contribution should be considered an
insufficient showing.28 Each telecommunications service market
has many entry barriers. Section 332, however, requires States
to consider those unique to CMRS when mandating CMRS providers'

contributions to intrastate universal service funds.

27 See Comcast and Vanguard Petition at 13.

28 The Commission has stated that carriers should not represent
a separate universal service charge on their bills as a
federally mandated surcharge. In fact, carriers must
indicate on the subscriber's bill that they have chosen to
pass through the contribution to their customers. Under
these parameters, only carriers who operate in non-
competitive markets will be able to actually recoup the full

contribution obligations from subscribers. Universal
Service Order at § 855.

_12._



CONCLUSION

For these reasons, CTIA respectfully requests that the

Commission deny the petition detailed herein.

August 18,

1997

Respectfully submitted,

CELLULAR TELECOMMUNICATIONS
INDUSTRY ASSOCIATION

PaaAv/ 2

Randall S. Coleman
Vice President for
Regulatory Policy and Law

Michael F. Altschul

Vice President, General Counsel
1250 Connecticut Avenue, N.W.
Suite 200

Washington, D.C. 20036

(202) 785-0081
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Vice President

GVNW INC./MANAGEMENT
7125 SW Hampton Street

Suite 100

Tigard, OR 97223

James U. Troup, Esq.

Arter & Hadden

1801 K Street, N.W., Suite 400K
Washington, D.C. 20006-1301
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