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1. Under consideration are a Petition for Leave to Amend and Amendment of Positive
Alternative Radio, Inc., filed on July 30, 1997, by Positive Alternative Radio, Inc. ("PAR");
a Petition for Leave to Amend, flIed on August I, 1997, by The University of West Virginia
Board of Trustees ("University"); a Joint Request for Approval of Settlement, filed on
August 20, 1997, by PAR and University; and comments in support of the above, flIed on
August 12, 1997, by the Mass Media Bureau ("Bureau").

Background

2. This proceeding was designated for hearing to determine, in light of Section 307(b)
of the Communications Act of 1934, as amended, which of the applicants would best provide
a fair, efficient and equitable distribution of radio service. Hearing Designation Order, DA 97
377, released February 24, 1997. At a preheating conference held on March 26, 1997, the
applicants expressed their desire to settle this proceeding by amending their technical proposals.
The applicants were given a time frame within which to accomplish their objectives, and the
instant petitions for leave to amend and joint request for approval of settlement followed.



2

Petitions for Leave to Amend

3. In their petitions, PAR and University seek leave to amend their applications to
modify their technical proposals in order to eliminate the mutual exclusivity which currently
exists. To this end, PAR's amendment would modify its directional antenna pattern and reduce
the height of its antenna above average terrain from 90 to 88 meters, and University's
amendment would substitute the use of a directional for an omnidirectional antenna. The Bureau
has reviewed the amendments and has concluded that they comply with the Commission's rules.
The Bureau further states that acceptance of the amendments would eliminate the mutual
exclusivity between the proposals of PAR and University, permitting the grant of both
applications.

4. Good cause having been shown, the petitions for leave to amend will be granted and
the amendments accepted. In this connection, acceptance of the amendments eliminates the
mutual exclusivity between the applicants' proposals and moots the issues in this proceeding.
Consequently, both applications are now in a position to be granted.

Joint Request for Approval of Settlement

5. PAR and University seek approval of the settlement they have reached. Pursuant to
the settlement, PAR has agreed to assume the cost of preparing University's technical
amendment. No other consideration has been paid or promised.

6. The settlement will be approved. Suffice it to say, the applicants have demonstrated
compliance with Section 73.3525(a) of the Commission's Rules. Specifically, they have shown
that their respective applications were not filed for the purpose of reaching or carrying out a
settlement, that the consideration promised is all that will be paid, that such consideration is not
in excess of University's legitimate and prudent expenses, that there are no ancillary agreements,
and that approval of the settlement will serve the public interest.

7. Given the acceptance of the amendments eliminating the mutual exclusivity between
the proposals of PAR and University, and the approval of the applicants' settlement, there exists
no impediment to a grant of both applications, and they will be granted. Moreover, there being
no matters remaining for resolution at a hearing, this proceeding will be terminated.

Accordingly, IT IS ORDERED that the Petition for Leave to Amend and Amendment
of Positive Alternative Radio, Inc., filed by PAR on July 30, 1997, IS GRANTED and the
accompanying amendment IS ACCEPTED.

IT IS FURTHER ORDERED that the Petition for Leave to Amend, filed by University
on August 1, 1997, IS GRANTED and the accompanying amendment IS ACCEPTED.

IT IS FURTHER ORDERED that the Joint Request for Approval of Settlement, filed by
PAR and University on August 20, 1997, IS GRANTED and the settlement IS APPROVED.
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IT IS FURTHER ORDERED that the above-captioned application of PAR for a
construction permit for a new noncommercial educational FM station on Channel201A at Point
Pleasant, West Virginia, IS GRANTED.

IT IS FURTHER ORDERED that the above-captioned application of University for
modification of facilities of Station WMUL-FM at Huntington, West Virginia, IS GRANTED"

IT IS FURTHER ORDERED that this proceeding IS TERMINATED.

FEDERAL COM"MUNICATIONS COM"MISSION

Arthur 1. Steinberg
Administrative Law Judge


