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contaminants (resolved), and
whether SWBT must notify AT&T of
environmental hazards in space
AT&T proposes to occupy (AT&T's
LBO adopted). Arbitrator's Order,
page 44.

SWBT has Implied in other states
that by refusing to accept the term
"hazardous substances" Instead of
··'Jnvironmental contaminants" that
AT&T Is allempllng to absolve Itself
from responsibility for a clean
environment. This Is simply not the
case. From the outset, the Poles
Appendix has provided a clear,
simple statement that AT&T and all
persons acting on Its behalf will abide
by all applicable federal, state and
local environmental laws, Including
st<ltules, ordinances, rules and
regulations. Further, the Terms and
Condlllons secllon of the
Interconnection Agreement contains
provision under which AT&T and
SWBT will Indemnify each other
regarding certain environmental
issues. SWBT's overly broad
definitions and proposed contractual
language regarding environmental
liability add nothing to these already
existing provisions and Instead can
be read to Impose lIabilily on AT&T
even if SWBT's negligence played a
part In the environmental
contamination.

The language proposed by AT&T Is
clear, brief and strikes a balance of
responsibility. SWBT's proposed
modificallons and proposed new
language, on the other hand, obscure
these responsibilities and attempt to
establish In this contract language
that shirts the advantage to SWBT In
an possible future lawsuits.

Bold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWOT and opposed by AT&T.

at such sites of hazardous
substances. SWBT will assist
AT&T, at AT&T's request and
expense, In the performance of
such Inspections and tests.

(b) SWBT makes no representallons
to AT&T or personnel performing
work on AT&T's behalf that SWBT's
poles, ducts, conduits, or rlghts-of­
way will be free from hazardous
substances at 'my particular time.
Before entering a manhole or
performing any work within or In the
vicinity of SWBT's conduit system or
any other site subject to access
under this Appendix, AT&T or
personnel acllng on AT&T's behalf
shall Independently determine, to
their satisfaction, whether such
hazardous substances are present
and conduct their work operations
accordingly.

(c) Each party shall promptly notify
the other of hazardous substances
known by such party to be present
on, within or in the vicinity of poles,
ducts, conduits, or rights-of-way
occupied by or assigned to AT&T If,
In the sole Judgment of such party,
such hil~ardous substances create
a serious danger to (1) the health or
safety of personnel working within or
In the vicinity of the conduit or (2) the
physical condition of the other party's
facllllles placed or to be placed within
the conduit.

(d) Nothing contained In this
Appendix (IncludIng but not limited to
the acknowledgments and
representallons set forth in this
section) shall relieve either party from
Its responsibility to comply with all
applicable environmental laws or Its
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responsibility for any liability arising
out of such party's failure to comply
with such laws. Nothing contained
In this Appendix shall be
construed as relieving SWBT of
liability for hazardous substances
present at any site subject to this
Appendix or as relieving either
party of liability for Introducing
hazardous substances to the site
or causing or contributing to the
release of any such substances.
Failure to comply with the
requirements of this section may,
however, be considered In
determining Issues relating to
negligence, causation of Injury,
and comparative responsibility for
Injuries to persons, property, and
the environment.

10.01 Response Within
45 Days. Within 45 days of AT&T's
submission of a license application
pursuant to Secllon 9.02 of this
Appendix, or within such other period
of time as may be mutually agreed
upon In wrillng by the parties, SWBT
shall respond to Ihe application. The
response shall state whether the
application Is being granted or
denlf'rl. If denial Is anticipated, or If
SWBT personnel Involved In the
processing of AT&T's request for
access become aware of hazardous
substances at the site requested
by AT&T, SWBT shall promptly
advise AT&T and shall, at AT&T's
request, discuss alternatives to
denial and Issues associated with the
presence of such hazardous
substances. SWBT will nollfy AT&T
of known hazardous substances at
the site within 20 days of AT&T's
submission of an application.

Key: Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWBT and opposed by AT&T.
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17. May AT&T be
reimbursed on a pro
rata basis by parties
benefiting from a
modification for which
AT&T has paid, and
must SWBT establish
a methodology for
reimbursement?

Attachment 13,
Appendix Poles,
Conduits, and
Rlghts-ol-Way,
Secs. 10.02(a)
and, 10.06, 19.03

Yes. The Arbitrator ruled In poles
issue no. 17 at page 49 of the Order
Ihell AT&T may be reimbursed on a
pro-rata basis for modifications for
which AT&T has paid, and that
SWBT must establish a methodology
for reimbursement.

SWBT, however, leaves to AT&T the
determination regarding
reimbursement for modifications
made by AT&T that later benefll
others, Including SWBT, while the
~ "itrator adopted AT&T's LBO that
S"fBT should establish a
methodology for pro-rata
reimbursement by parties benefiting
from a modification paid for by AT&T.
If AT&T has borne the entire cost of
a modification that bf!nefits others,
pro rata reimbursement Is fair and
appropriate, See FCC First Report
and Order, 111214. The requirement
that SWBT establish a methodology
lor the reimbursement is also
appropriate, because, as noted by
the Arbitrator, SWBT will be the only
party In possession of applications
and records relating to the use of the
space affected by the modific<'llion.
SWBT is the only entity that knows
the Identities of other attachees to
capacity provided by AT&T, and thus
it should provide the methodology, as
the Arbitrator ruled.

10.02(a) SWBT agrees to modify its
outside plant facilities to the extent
that AT&T agrees to pay for the
modification at cost, such as but not
limited to cable consolidations, as
long as such modifications are
consistent with capacity, safety,
reliability, and engineering
considerations which SWBT would
apply to itself If the work were
performed for SWBT's own benefit.
SWBT may recover from AT&T the
costs of modifying its outside plant
facilities for AT&T's space. SWBT
may not require payment of the full
amount in advance. AT&T will pay
half of the contractors' costs after
50% completion of work, and the
remainder at completion. To
facilitate the sharing of costs by
all parties benefiting from the
modification, SWBT will establish
a methodology whereby AT&T will
be reimbursed on a pro rata basis
for any portion of the facility tater
used by SWBT and other
telecommunications providers,
Including, but not limited to,
telecommunications carriers and
cable television systems.

10.08 Reimbursement for the
Creation or Use of Additional
Capacity. AT&T acknowledges that
as a result of make-ready work
performed to accommodate AT&T's
facilities, additional capacity may
become available on SWBT's poles
or In its conduit system. In such
event, AT&T shall not have any
preferential right to utilize such
additional capacltv In the future and

There Is no Issue concerning AT&T's
right to reimbursement. The parties'
differences relate to methods and
logistics.

The Arbitrator has directed SWBT to
develop a methodology. SWBT has
responded by stating that It will
provide notice to AT&T and others
who pay for facilities modifications
when SWBT or subsequent users
occupy space created by the
modification work. Further, SWBT
will directly reimburse AT&T If SWBT
uses space created at AT&T's
expense. Finally, when
reimbursement Is due by a third party
to AT&T, SWBT will provide as much
Information as It has to assist AT&T
and third parties to work out their
differences concerning
reimbursement rights. In this regard,
It should be noted that only AT&T
knows the full extent of Its facilities
modification costs because in many
cases, as AT&T has requested,
AT&T will elect to perform directly the
facilities modification, capacity
expansion, and make-ready work
required to create additional space.
These costs borne by AT&T are part
of AT&T's accounting records, not
SWBT's. In addition, AT&T will likely
have incurred costs from third
parties, the amounts of such costs,
unknown to SWBT. To the extent
that AT&T chooses to avail itself of
the cost-saving mechanism or
seeking reimbursement from other
parties, AT&T will Incur Its own
record keeping obligations. See First
Interconnection Order, 11 1214.

SWBT objects to the Inclusion of
AT&T's proposed language In
10.02(a), 10.08 and 19.03.

10.02(a) SWBT agrees to modify Its
outside plant facilities to the extent
that AT&T agrees to pay for the
modification at cost, as long as such
modifications are consistent with
capacity, safety, reliability, and
engineering considerations which
SWBT would apply to Itself If the
work were performed for SWBT's
own benefit. SWBT amy recover
from AT&T the costs of modifying Its
outside plant facilities for AT&T's
space. SWBT may not require
payment of the full amount In
advance. AT&T will pay half of the
contractors' costs after 50%
completion of work, and the
remainder at completion. AT&T
shall be entitled to partial
reimbursement for Its capacity
expasion costs In accordance with
the Pole Attachment Act and
applicable rules, regulations, and
commission orders and as
provided In Section 10.08 of this
Appendix.

~ Bold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWOT and opposed by AT&T.

7/25/97
Poles, p. 10



P bB
CONTRACTUAL DISi. .ED ISSUES MATRIX

AT&T - SWBT INTERCONNECTION AGREEMENT - ARKANSAS
POLES, CONDUITS, AND RIGHTS-OF-WAY

\

contaminants· be
replaced by the term
"hazardous
substances"?

SWBT:
Should the term
"environmental
contaminants· be
replaced by the term
"hazardous
substances. should the
term "hazardous
substances· be defined
as proposed by SWBT.
and should SWBT's
proposed Section
6.13(d) be approved as
proposed by SWBT?

compliance with the requirements of
Section 6.13 Is not a release or
limitation of liability of either party as
!o environmental laws. This
agreement Is now embodied In the
first sentence of Section 6.13(d).
SWBT proposes additional language.
however, In an attempt to expand the
parties' agreement to provide
grounds for future lawsuits between
the parties regarding negligence
liability for environmental
contamination. Provisions regarding
the parties' environmentaillablllty are
included in the Terms and Conditions
section of the Interconnection
Agreement (CHECK THIS]. SWBT's
proposed expansion of Section 6.13
goes far beyond the parties'
agreement and should not be
Included In the Poles. Conduits. and
Rights-of-Way Appendix. SWBT also
objects to the use of the term
"environmental contaminants" and
desires to replace it wllh the statutory
phrase "hazardous substances."
However, the phrase "hazardous
substances" Is defined In different
ways in different stalules and the use
of such phrase could lead to
confusion. Since the parties have
not agreed to a deflnllion of
"hazardous substances: however,
the contractual language should be
left as is in this paragraph.

In its LBO. SWBT proposed the term
"environmental contaminents" as
well, but withdrew lis agreement to
the term during negotiations after the
Arbitrator's Order was entered. The
Arbitrator was presented with two
environmental Issues (Poles issues
Nos. 6 and 7), whether SWBT could
relieve Itself of liability II would
otherwise have for environmental

perform such Inspections and tests at
the slle of any pole. duct, conduit, or
right-of-way occupied by or assigned
to AT&T as AT&T may deem
necessary to determine the presence
at such sites of environmental
contaminants.

(b) SWBT makes no rerresentatlons
to AT&T or personnel performing
work on AT&T's behalf that SWBT's
poles, ducts, conduits, or rights-of­
way will be free from environmental
contaminants at any particular time.
Before entering a manhole or
performing any work within or in the
vicinity of SWBT's condull system or
any other site subject to access
under this Appendix, AT&T or
personnel acting on AT&T's behalf
shallindependenlly determine, to
their satisfaction, whether such
contaminants are present and
conduct their work operations
accordingly.

(c) Each party shall promplly notify
the other of environmental
contaminants known by such party
to be present within or in the vicinlly
of poles, ducts. condulls, or rights-of­
way occupied by or assigned to
AT&T pursuant to this Appendix If, in
the sole judgment of such party, such
environmental contaminants
create a serious danger to (1) the
health or safety of personnel working
at the site or (2) the physical Integrity
of the other party's facilities placed or
to be placed on, within, or In the
vlcinily of such poles, conduits, or
rights-of-way.

for violaling environmental laws
relaling to the discharge of
contaminants and allempllng
elsewhere to force SWBT to
indemnify It for so doing.

For more than two months, SWBT
has proposed a definition of the term
·hazardous substances· and sought
AT&T's approval of this definition.
When AT&T pointed out that SWBT's
definition did not refer to OSHA,
SWBT added a reference to OSHA.
When AT&T pointed out that SWBT's
definition did not refer to petroleum,
SWBT added a reference to
petroleum. To date, AT&T has
neither accepted SWBT's defln/llon
or proposed an alternative. Because
SWBT has disclosure obligatlons,lt
is important that the scope of
SWBT's disclosure obligations be
defined with an appropriate definllion
of the term "hazardous substances.·
The term undefined term
"environmental contaminants" has no
ascertainable core of meaning, unlike
Ihe term "hazardous substances·
which has an established core of
meaning in environmental law. The
term "hazardous substances· should
replace the term ·envlronmental
contaminants" wherever that term
appears In the Poles Appendix.

Allhough SWBT Is confident AT&T
has an excellent environmental
compliance program, SWBT Is
disturbed by AT&T's refusal to agree
to even-handed proposals relating to
environmental issues. SWBT's
proposals on these Issues are
reasonable and should be approved.

Appendix, Including but not
limited to the Occupational Safety
and Health Act ("OSHA"). In
general, the term "hazardous
substances" refers to any
substance the presence, use,
transport, abandonment or
disposal of which (a) requires
Investigation, remediation,
compensation, fine, or penalty
under health, safety, and
environmental laws, ordinances,
statutes, rules, and regulations
applicable to sites subject to this
Appendix or (2) poses risks to
human health, safety, or the
environment and Is regulated
under any such laws, ordinances,
slatules, rules, and regulations.
For the purposes of this Appendix,
the term "hazardous substances"
shall also Include petroleum,
natural gas, and other
combustible or noxious liqUids,
gases, or solids which may
accumulate at sites subject to this
Appendix.

6.13 Hazardous Substances.
AT&T acknowledges that, from time
to time, hazardous substances (as
defined In Section 3.14A of thIs
Appendix) may enter SWBT's
conduit system and accumulate In
manholes or other conduit facll/lles.
and Ihat hazardous substances
may be presenl at other slles where
SWBT's poles, ducts, condulls, or
rights-of-way are located.

(a) AT&T may. at Its expense,
perform such Inspections and tests at
the site of any pole, duct, conduit. or
right-of-way occupied by or assigned
to AT&T as AT&T may deem
necessary to determine the presence

Key: Bold & underline represents language proposed by AT&T and opposed by SWBT.
Botd represents tanguage proposed by SWBT and opposed by AT&T.
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24.

AT&T:
May SWBT charge
AT&T a fee for inner
duct that is not
assigned to or
occupied by AT&T by
charging a half-duct
rate regardless of the
portion actually
assigned to or
occupied by AT&T?

SWBT:
SWBT: May SWBT
charge AT&T a half­
duct rate for Inner
ducts assigned to or
occupied by AT&T
instead of a charging a
full duct rate or a
variable rate which will
depend on the number
of inner ducts in placed
in Individual ducts?

Allachment13,
Appendix Poles.
Conduits, and
Rights-of-Way,
Sec. 19.01; AT&T
Exhibit 1; SWBT
proposed Sec.
19.02; SWBT
EXHIBIT I.

No. This Issue relates to the
Arbitrator's rUling on poles issue no.
22, pages 50-51 of the Arbitrator's
Order ("What compensation should
SWBT receive for AT&T's use of its
poles, ducts, conduits. or rlghts-of­
way?"), on which the parties need
further clarification.

The Arbitrator found that the parties
were in agreement on the rates for
pole allachment and conduit
occupancy. Both SWBT's and
AT&T's LBOs did state a pole
allachment rate of $2.35 per
allachment per year, and $0.40 per
foot per year for conduit. Only
AT&T's LBO addressed the rate for
inner duct, supported by Allachment
DCK-3 (as revised at the hearing) to
Mr. Keating's testimony. AT&T
proposes an inner duct rate that is
proportionate to the percentage of
the duct actually used. If AT&T uses
half the ducl. for example, It would
pay half of the full duct rate; if it uses
only one-third of the duct, It would
pay one-third of the full duct rate.
SWBT proposes to charge a half-

AT&T shall not conduct conduit
excavation activllles In any manner
which Jeopardizes or degrades the
Integrity of SWBT's structures, AT&T
shall Indemnify SWBT under Section
7.2.1 of the Terms and Conditions of
the Agreement for Injuries or
damages that are the rl"'lull of the
performance of excavation work
under this subsection by AT&T or
any authorized contractor selected by
AT&T.

19.01 Semiannual Allachment and
Occu~Fees. SWBT's
semiannual fees for attachments to
SWBT's poles and occupancy of
SWBT's ducts and conduits are
specified In Exhibit I. For all
allachments to SWBT's poles and
occupancy of SWBT's ducts and
conduits under this Appendix, AT&T
agrees to pay SWBT's semiannual
charges as specified in Exhibit I. No
other ancillary or administrative
fees will be charged by SWBT.
Rates will be fixed for the duration
of the Interconnection Agreement.
Inner-duct occupancy rates will be
proportionate to the number of
Inner-ducts contained in the full­
sized conduit, if not fixed for all
cases at one-third of the full duct
rate. SWBT shall not collect more
than one attachment fee for each
attachment space (pole space or
conduit space) that It owns or
controls.

mertts, has directed that Indemnity
provisions be included In the general
terms and conditions. Therefore, the
propriety of the cross-reference will
depend upon whether the indemnity
provisions adopted are sufficiently
developed to cover outside plant
Issues appropriately. In this regard,
SWBT notes that AT&T has
conllnued to Insist on Indemnity
provisions which would shift liability
from AT&T to SWBT in the event
AT&T discharges hazardous
substances from SWBT manholes, a
provision which Is totally
inappropriate.
The Arbitrator, In issue X.22.
approved SWBT's LBO relating to
compen!;;)tion for AT&T's use of
SWBT's poles, ducts, conduits, and
rights-of-way. SWBT's LBO included
the half-duct rate for Inner duct.

In Texas, AT&T sllpulated 10 Ihe half­
duct rate for Inner duct. In AT&T
Exhibit No. 63 In the Texas "mega­
arbitration" proceeding, AT&T agreed
to pay "2. Annual "license fee" for the
use of the space In Texas at
$2.85/year per pole allachment,
$0.631ft per year for a full-sized
conduit. and $0.315/ft per year for an
inner duct (i.e. half duct rate)."

The number of inner ducts In a full
duct will vary from location to
locallon. In many SWBT locations,
there are only two inner ducts in a
full-sized duct. In others, there are
three. It is possible to squeeze four
inner ducts Into some full-sized
ducts, although this Is not considered
by SWBT to be good practice at most
locations.

In addition to the existing language In
19.01,19.02 and SWBT Exhibit 1,
the following language should be
added: "each Inner duct is billed at
the half duct rate. Also.

e) When AT&T's facilities are
installed within inner duct, a single
semi-annual one-half duct conduit
occupancy fee will apply to each
Inner duct occupied.

~ Bold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language propoSl'd by SWOT and opposed by AT&T.
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duct rate regardless of whether AT&T
Is actually using or has even been
assigned one-third of a duct or some
other fractional portion. AT&T's
proposal of charging a rate
proportional to the number of Inner
ducts contained In the conduit Is
more reasonable and fair. In fact,
Section 6.07 of the Appendix
(originally proposed by SWBT In the
Master Agreement attached to the
testimony of Mr. Hearst) provides:
"To ensure efficient use of conduits
SWBT will, when cable diameters
permit, Install Inner ducts In multiples
that fUlly utilize duct space (typically
3 or 4 Inner ducts In a full four-Inch
duct)." This statement recognizes
that It will be more common for duct
to be divided Into 3 or 4 Inner ducts
so that the half-duct rate proposed by
SWBT will result in overcollection by
SWBT.

~~~;,~~,. ..~... ~

SWBT Installs Inner duct at Its own
expense and Is called on to Install
Inner duct at SWBT's expense In
order to make room for AT&T's
facilities. The cost of Installing a
single foot of Inner duct will greatly
exceed the total revenues received
for the use of that Inner duct for
many years to come. It Is
administratively cumbersome to
count up the number of Inner ducts
and base charges at Individual
locations on the number of inner
ducts at specific sites. Under the
circumstances, charging a single
half-duct rate for inner duct Is
reasonable and appropriate.

The FCC Is now reviewing pole
attachment and conduit occupancy
rates. Should the FCC rule on the
inner duct issue, SWBT will adjust its
agreements to comply with the FCC
rulings. In the meantime, SWBT
encourages adoption of the half-duct
rate in Arkansas as agreed to by
AT&T In Texas.

25.

AT&T:
Should the AppendiX
require payment of
numerous ancillary and
administrative fees
imposed by SWBT?

SWBT:
Is it appropriate for
SWBTto be
compensated for
ancillary and
administrative work
performed by SWBT
personnel which is not
recoverable as part of

Attachment 13,
Appendix Poles,
Conduits, and
Rights-of-Way,
Sec. 19.01; AT&T
Exhibit 1; SWBT
proposed Secs.
19.02, 19.05,
19.06, 19.08,
19.09, EXHIBIT I.

No. This Issue relates to the
Arbitrator's ruling on poles Issue no.
22, pages 50-51 of the Arbitrator's
Order ("what compensation should
SWBT receive for AT&T's use of its
poles, ducts, conduits, or rights-of­
way?"), on which the parties need
further clarification.

When AT&T agreed to accept
SWBT's rates for pole attachment
and conduit occupancy, It did so with
the understanding that no additional
administrative or ancillary fees would
be assessed. As explained on
AT&T's Exhibit 1 (based on Appendix
DCK-3 Introduced at the hearing), the
fees charged by SWBT for pole

[See above for text of Sec. 19.01)

[AT&T objects to the Inclusion of
SWBT's proposed Secs. 19.02,
19.05,19.06, 19.08, 19.09, as well
as SWBT's EXHIBIT I.)

The Arbitrator, In Issue X.22,
approved SWBT's LBO relating to
compensation for AT&T's use of
SWBT's poles, ducts, conduits, and
rights-of-way. SWBT's LBO Included
provisions for ancillary and
administrative fees.

A basic principle of the Pole
Attachment Act is that utilities should
be paid for the costs they Incur due
to the exercise of access rights by
other parties. The costs Incurred
Include costs for the personnel who
process applications, provide access
to records, and perform make-ready
work. SWBT's proposed charges are
reasonable and should be approved.

19.01 Rates,Chaigesana Fees
Subject to Applicable Laws,
Regulations, rules, and
Commission Orders. All rates,
charges and fees set forth In tis
Apendlx, Including rates, charges
and fees set forth In EXHIBIT I
(Schedule of Rates, Fees, and
Charges). shall be subject to all
applicable federal and state laws,
rules, regulations, and
commission orders, InclUding but
not limited to (a) the Pole
Attachment Act and rules,
regulations, and commission
orders Issued thereunder and (b)
applicable orders of the State
Commission In Interconnection
arbitration proceedings.

Key: Bold & underline represenlslanguage proposed by AT&T and opposed by SWBT.
"old represents language proposed by SWBT and opposed by AT&T.
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attachment and conduit occupancy
are at a high enough level In the
permitted range that additional fees
should not be necessary to cover
SWBT's costs. To avoid the
necessity for cost studies to establish
these amounts, AT&T simply agreed
to attachment and occupancy rates
higher than It otherwise would have,
with the expectation that no other
administrative and ancillary fees
would be necessary.

19.05 Application Fees. SWBT
does not currently charge
application fees for Individual
license applications or
assignment requests under this
Appendix. SWBT does, however,
Impose charges, on a case by
case basis, for work performed In
processing applications for
access and preparing SWBT's
poles, ducts, conduits, and rights­
Of-way to accommodate the
facilities of parties seeking
access.

19.06 Charges for Pre-Licensing
Survey Work. Subject to
applicable commls~'on orders,
AT&T will pay SWBT's charges for
pre-license survey work
associated with the processing of
AT&T's request for access.
SWBT's pre·llcense survey
charges are not set on a fixed fee
basis and will vary from case to
case depending on such factors
as the number and location of
poles, ducts, conduits, and rlghts­
of-way subject to AT&T's access
request, the completeness and
quality of Information submitted
by AT&T In Its application, the
nature of the facilities to be placed
by AT&T, and the nature and
extent of facilities modification,
capacity expansion, and make­
ready work proposed by AT&T.

19.08 Contract Administration
Fee. Subject to applicable
commission orders, SWBT ma

Key: Hold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWOT and opposed by AT&T.
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Bold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWOT and opposed by AT&T.

charge AT&T a one time contract
administration fee as provided In
EXHIBIT I. This fee, If applicable,
shall be assessed for work
performed In the Initial processing
of this Appendix and shall be
nonrefundable upon acceptance
of this Appendix by SWBT.

19.09 Administrative Record­
keeping Fees. Subject to
applicable com'fsslon order,
SWBT may charge AT&T cost­
based administrative record­
keeping fees (e.g., fees associated
with records and billing changes
resulting from the sale,
consolidation, or other transfer of
AT&T's business or facilities,
name changes, and the like, as
provided In EXHIBIT I.

C) Application Fees. No
application fees shall be
charged for the submission
of access applications or
provisional space
assignments. Charges for
processing applications
are set forth below.

0) Pre-license Survey Work.
Charges for pre-license
survey work are not set on
a fixed fee basis and will be
determined on a case-by­
case basis. If pre-license
survey work Is performed
by SWBT's contractors,
AT&T shall reimburse
SWBT for the actual out·of·
pocket costs Incurred by
SWBT for such work (plus
the applicable additive, If
any, to compensate SWBT
for administrative costs). If
pre-license survey work Is
performed by SWBT
emDlovees, pre-license

7125/97
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Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWOT and opposed by AT&T.

survey charges shall be
computed by multiplying
the applicable hourly rates
times the number of hours
reasonably spent by
SWBT's employees on pre­
license survey work.

E) Facilities Modification,
Capacity Expansion, and
Make-ready Work. Charges
for facilities modification,
capacity expansion, and
make-ready work are not
set on a fixed fee basis and
will be determined on a
case-by-case basis. If such
work Is performed by
SWBT's contractors, AT&T
shall reimburse s\·'rn for
the actual out-of-pocket
costs Incurred by SWBT for
such work (plus the
applicable additive, If any,
to compensate SWBT for
ad",!nlstratlve costs). If
such work Is performed by
SWBT employees, charges
for such work shall be
computed by multiplying
the applicable hourly rates
times the number of hours
reasonably spent by
SWBT's employees on the
work. In all cases, except
as otherwise specifically
provided to the contrary In
the Master Agreement,
such charges shall Include
the costs of materials
required to perf<'1 m the
work. No later than 45
days after receipt by SWBT
of AT&T's completed
application, or within such
other Derlod as may be

7125/97
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mutually agreed upon In
writing by the parties,
SWBTwlll furnish AT&T an
estimate of the charges for
facilities modification,
capacity expansion, and
make-ready work. Except
as otherwise specifically
provided In other parts of
the Master Agreement,
AT&T will pay (1) half of
SWBT's charges for the
project at 50 percent job
completion and the
remainder at 100 percent
completion and (2) If
outside contractors are
Involved, half of the total
compensation to be paid to
outside contractors at 50
percent Job completion and
the remainder of SWBT's
total charges at 100 percent
completion. SWBT may, at
its election, require AT&T
to pay SWBT's out-of­
pocket costs for materials
as those costs are Incurred
and may require AT&T to
pay outside contractor
costs on the same
schedule SWBT pays such
outside contractors;
provided, however, that
this provision shall be
subject to applicable
rulings, If any, of the State
Commission. Bills and
Invoices submitted by
SWBT to AT&T for make­
ready charges shall be due
and payable 30 days after
the date of the bill or
invoice.

F) Construction Inspectors.

~ Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWBT and opposed by AT&T.
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Subject to all applicable
commission orders, where
work Is being performed on
AT&T's behalf In SWBT's
manholes or other portions
of SWBT's conduit system,
AT&T shall pay SWBT's full
costs attributable to having
a construction Inspector
present; provided,
however, that SWBT shall
not charge AT&T for more
than one such construction
Inspector per site at any
given time. If the
construction Inspector Is a
SWBT contractor, AT&T
shall reimburse SWBT for
the actual out-of-pocket
costs(wlthout additives for
administrative costs)
Incurred by SWBT In
connection with the
presence of such
Inspector. If the
construction Inspector Is a
SWBT employee, charges
for the construction
Inspector shall be
computed by multiplying
the applicable hourly rate
times the number of hours
reasonably spent by the
employee as a construction
Inspector In connection
with the project.

G) Other Work Performed
Pursuant to the Master
Agreement. For all other
work performed by SWBT's
contractors pursuant to the
Master Agreement,
Including but not limited to
work performed In opening
manholes and participating

I

Key: Bold & underline represents language proposed by AT&T and opposed by SWDT.
Bold represents language proposed by SWOT and opposed by AT&T.
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In work operations at
AT&T's request, AT&T shall
reimburse SWBT for the
actual out-of-pocket costs
Incurred by SW£1T In
connection with the
performance of such work
(plus the applicable
additive, If any, to
compensate SWBT for
administrative costs). For
all other work performed by
SWBT's employees
pursuant to the Master
Agreement, Including but
not limited to work
performed In opening
manholes, providing
access to and copies of
records, and participating
In work operations at
AT&T's request, SWBT's
charges shall be computed
by multiplying the
applicable hourly rates
times the number of hours
reasonably spent by
SWBT's employees on
such work.

H) Contract Administration
Fee and Administrative
Record-keeping Fees.
Subject to applicable
commission orders, a one
time contract
administration fee of
$250.00 shall be due and
payable at the time of the
execution of the Master
Agreement. Subject to
applicable commission
orders, SWBT may charge
administrative record­
keeping fees not exceeding
$125.00 In connection with

Key: Bold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWBT and opposed by AT&T.
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records and blUing
changes resulting from the
sale, consolidation, or
other transfer of AT&T's
business or facilities, name
changes, and the like.
SWBT shall provide AT&T,
on AT&T's request, a
statement of the basis for
the fees.

I) Other Administrative and
Ancillary Fees. No other
administrative or ancillary
fees are charged by SWBT
on a fixed fee basis.

J) Hourly Rates. Except as
otherwise provided by any
applicable law, rule,
regulation, or commission
order, hourly rates charged
for SWBT employees shall
be such employees' fully
loaded hourly rates

26. Should the
Appendix Include
additional terms
regarding payment of
Invoices?

Attachment 13,
Appendix Poles,
Conduits, and
Rights-of-Way,
Secs. 19.02,
19.04: SWBT
proposed Secs.
19.01, 19.02,
19.03, and 19.07,
and 19.11,
EXHIBIT I.

No. This issue relates to the
Arbitrator's rUling on poles Issue no.
22, pages 50-51 of the Arbitrator's
Order ("what compensation should
SWBT receive for AT&T's use of lis
poles, ducts, conduits, or rights-of­
way?"), on which the parties need
further clarification.

The ""1Ies have agreed to payment
terms in Secs. 18.02, 19.03, and
19.04. Article 19 as proposed by
AT&T, and AT&T's Exhibit 1, cover
the necessary terms and Include the
parties' agreements which SWBT
now attempts to revise and re-word
in Its new proposed sections. SWBT
now desires to add provisions In Its
Sections 19.01-19.03, 19.07, and
Exhibit 1 regarding payment of fees,

[AT&T objects to Inclusion of SWBT
sections 19.01, 19.02, 19.07, 19.11,
and SWBT Exhibit I.)

There appears to be confusion
between the parties relating to the
numbering of various sections.
SWBT has withdrawn lis proposed
Section 19.11 because the SUbject
"Disputes Over Charging
Methodologies· was not arbitrated
and was not agreed to by the parties.
It Is one of many subjects which the
present AppendIx does not address.

In SWBT's form Agreement, Section
19.11 deals with the "Due Date for
Payment, Interest on Past Due
Invoices, Remedies for Non­
payment, and Procedures for
Disputing Charges." These Issues
were not arbitrated and not agreed to
by the parties. Although SWBT
believes that Its provisions are

19.0~ Rilles,Charges and Fees
SUbject to Applicable Laws,
Regulations, rUles, and
Commission Orders, All rates,
charges and fees set forth In tis
Apendlx, InclUding rates, charges
and fees set forth In EXHIBIT I
(Schedule of Rates, Fees, and
Charges), shall be subject to all
applicable federal and state laws,
rUles, regulations, and
commission orders, Including but
not limited to (a) the Pole
Attachment Act and rules,
regulations, and commission
orders Issued thereunder and (b)
applicable orders of the State
Commission In Interconnection
arbitration proceedings.

19.02 Schedule of Rates, Fees,
and Charaes. SWBT's current

Key: Oold & underline represents language proposed by AT&T and opposed by SWOT.
Bold represents language proposed by SWBT and opposed by AT&T,
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Key:

dispute resolution, and other
provisions regarding payment terms
not agreed to by AT&T. EXHIBIT 1
has not been negotiated by the
parties and Is repetitive of portions of
Article 19. Further, dispute
resolution and termination are
already covered In the Appendix.
AT&T's Article 19.01 and Exhibit 1
should be adopted.

Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWBT and opposed by AT&T.

entirely appropriate and are
necessary In order to have a
complete agreement, SWBT Is
withdrawing Its proposed language
because the Issue was not arbitrated
or agreed to.

SWBT does not understand the
relationship of the other sections
cited by AT&T to the Issue In
question.

schedule of rates, fees, and
charges Is attached to this
Appendix as EXHIBIT I and
Incorporated herein as an Integral
part of this Appendix.

19.03 Pole Attachment and
Conduit OccupancYfH5.lJntll
such tIme as the FCC authorizes
the charging of different rates to
cable television systems and
telecommunications carriers,
SWBT's annual rates for access to
poles, ducts, conduits, and rights­
of-way shall be the same for cable
television systems ad
telecommunIcations carriers. For
all attachments to SWBT's poles
and occupancy of SWBT's ducts
and conduits, AT&T will pay
SWBT's semiannual pole
attachment and conduit
occupancy fees as specified In
EXHIBIT I. Pole attachment and
conduit occupancy fees shall be
assessed and billed with respect
to (a) occupied space whether or
not subject to a current license
and (b) assigned space as well as
occupied space. Fees for pole
attachments shall be based on the
number of AT&T's pole
attachments as of the date of
billing by SWBT and shall be
calculated In accordance with
applicable FCC rules, regulations,
and orders.

19.07 Charges for Facilities
Modifications, Capacity
Expansions, and Make-ready
Work. Subject to applicable
commIssIon orders, AT&T will pay
SWBT's charges for facilities
modification, capacity expansion,
and make ready work performed

7/25/97
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by SWBT, or by persons acting on
SWBT's behalf, as provided I other
provisions of the Appendix and
EXHIBIT\.

19.11 Disputes Over Charging
Methodologies. The parties
acknowledge that the Pole
Attachment Act grants the FCC
regulatory authority over the rates,
terms, and conditions of access to
poles, ducts, conduits, and rights·
of-way. The parties further
acknowledge that, as of the date
of this appendix, this State has not
elected to assume reverse
preemptive regulatory authority
over such rates, terms, and
conditions by certifying to the
FCC that It has made such
election. Accordingly, complaints
concerning and challenges to
SWBT's charging methodologies
shall be brought, In the first
Instance, before the FCC In
accordance with FCC procedural
rules unless this State elects to
preempt FCC regUlation of the
pole attachment rates, terms, and
conditions of access; provided,
however, that nothing contained In
this section shall be construed as
affecting the right of either party
to seek relief from any court or
agency of competent Jurisdiction I
connection with the negotiation,
arbitration, and approval of
Interconnection agreements under
47 U.S.C. Sec. 252.

27. Should SWBT be
permitted to modify the
rates, tees, and
charges agreed to by
the parties?

Attachment 13,
Appendix Poles,
Conduits, and
Rlghts-ot-Way,
Sec. 19.01, Exhibit

No. This Issue relates to the
Arbitrator's ruling on poles Issue no.
22, pages 50-51 ot the Arbitrator's
Order ("what compensation should
SWBT receive tor AT&T's use ot Its

[See above tor text ot Sec. 19.01) The Arbitrator, in issue X.22,
approved SWBT's LBO relating to
compensation tor AT&T's use ot
SWBT's poles, ducts, conduits, and
rlghts-ot-way. Despite AT&T's

19.12 Modification of Rates, Fees
and Charges. Subject to
applicable federal and state
laws, rules, regulations, and
commission orders, SWBT

Key: Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language (Iroposed by SWBT and opposed by AT&T.
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30.a. Should the
terms and conditions

1; SWBT's
proposed Sec.
19.10, EXHIBIT I.

Attachment 13,
Appendix Poles,

poles, ducts, conduits, or rights-of­
way?"), on which the parties need
further clarification.

As noted In the discussion of Section
19.01 above, AT&T's agreement to
SWBT's attachment and occupancy
lates was contingent upon those
rates remaining fixed for the duration
of the Appendix. Further, the
Arbitrator did not rule, and AT&T did
not agree, that the agreed-upon and
ordered rates could be modified at
SWBT's discretion. Adoption of
SWBT's proposed Section 19.12
would undermine the basis for
AT&T's agreement to SWBT's rates.

The terms should apply equally to
both parties. In certain limited

22.01(a) SWBT may assign Its
rtghts. delegate Its benefits, and

contentions to the contrary, SWBT's
proposals have always Included
provisions for annual rate
adjustments. The basic proposal has
been to charge the same rate
applicable to CATV providers and to
adjust that rate annually In
accordance with the FCC formula. In
Oklahoma, where this Issue was first
arbitrated, the Arbitrator ruled In
SWBT's favor.

Rates are based on costs. Over
time, costs change. Rates may go
up or down as the applicable
accounting data change. Annual
adjustments are entirely approprtate.
AT&T may at any time challenge any
annual adjustment which It believes
Is contrary to the law.

SWBT notes that the FCC, in
Paragraph 1156 of the First
Interconnection Order In CC
Docket No. 96·98, has clearly
stated that "(W]here access Is
mandated, the rates, terms. and
conditions of access must be
uniformly applied to all
telecommunications carriers and
cable operators that have or seek
access." AT&T will, under
SWBT's proposal, pay the same
rates as other
telecommunications carriers and
cable operators, and they may all
challenge these rates. either
singly or collectively, In FCC
complaint proceedings if they
believe that any changes In
SWBT's rates are inappropriate.

shall have the right to modify
all rates, charges and fees set
forth In this Appendix,
Including but not limited to
those listed In EXHIBIT I, as
provided In this section.

(a) Upon written notice to AT&T,
SWBT may change, on a golnt
forward basis, the amounts of
any rates, fees or charges
assessee! IInder this Appendix.
Pole attachment and conduit
occupancy rates shall not be
Increased more than once
annually. (1) The notice shall
state the effective date of the
changes, which, In the event of
a rate Increase, shall be no
earlier than the 60th day after
the notice Is given. (2) The
changes shall be effective on
thp. effective date stated In the
notice unless stayed or
prohibited by a court or agency
of competent Jurisdiction. (3)
The changes shall be reflected
on the first semiannual bill
Issued on or after the effective
date specified In the notice.

(b) If the rates, fees and charges
set forth In the notice are not
acceptable to AT&T, AT&T
may, notwithstanding any
other provisions of this
appene!lx, at AT&T's option (1)
seek the renegotiation of this
Appendix, (2) terminate this
Appendix, or (3) seek relief
through the dispute resolution
process or before a court or
agency of competent
Jurisdiction.

Key: Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWBT and opposed by AT&T.
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regarding assignment
of rights under the
Poles, Conduits, and
Rlghts-of-W,w
Appendix apply equally
to both parties, or
should SWBT be
permitted to impose
additional restrictions
and limitations on
assignment by AT&T?

Conduits, and
Rights-of-Way,
Secs.22.01(a),
(d), (e), Sec.
22.03, Sec. 22.04.

circumstances, AT&T has agreed In
negotiations to consider Inclusion of
SWBT language on topics that are
covered in the Terms and Conditions
of the Interconnection Agreement,
although the Arbitrator ruled that the
Terms and Conditions of the
Interconnection Agreement would
apply to the Poles, Conduits, and
Rights-of-Way Appendix. AT&T has
agreed to provisions on assignment
of rights and confidentiality that are
more detailed than the Terms and
Conditions, and in some cases
Include terms relevant only in the
outside plant context. AT&T's
agreement to SWBT's assignment
provisions, however, is contingent
upon those provisions setting forth
the rights and obligations of both
parties in an equal and balanced
manner. AT&T has accepted most of
SWBT's terms for assignment (such
as 60-day notice, a guarantee of
obligations, payment of fees due,
etc.) as long as they apply equally to
both parties. The provisions set forth
in this matrix impose obligations on
SWBT that SWBT desires to Impose
on AT&T in the event of an
assignment.

In light of the Arbitrator's Order that
the Poles Appendix need not contain
provisions on assignment, as that
subject Is covered In the Terms and
Conditions of the Interconnection
Agreement (poles issue no. 21,
Arbitrator's Order page 30), AT&T
requests that the Arbitrator reject
Article 22 In its entirety if AT&T's
proposed language to balance Article
22's terms are rejected.

delegate its duties and obligations
under this Appendix, without AT&T's
consent, to any entity controlling,
controlled by, or under common
control with SWBT or which acquires
or succeeds to ownership of
substantially all of SWBT's assets,
provided that SWaT has
guaranteed the performance of Its
assignee or successor and that
the assignee or successor has
assumed all outstanding
obligations of swaT under this
AppendiX, Including but not
limited to all liabilities and
contingent liabilities of swaT out
of or In connection with this
AppendiX.

(d) No assignment or transfer by
either party of rights under this
Appendix, licenses subject to this
Appendix, or authorizations
granted under this Appendix shall
be effective until the assignor and
Its successors and assigns have
complied with the provisions of
this article, secured the other
party's prior written consent to the
assignment or transfer, If
necessary, and given the other
party notice of the assignment or
transfer pursuant to Section 22.02.

(e) Except as otherwise expressly
provided In this article, neither this
Appendix, nor any licenses or
authorizations subject to this
Appendix, shall Inure to the benefit of
AT&T's successors or assigns
without SWBT's prior written consentJ
or SWaT's successors or assigns
without AT&T's prior written
consent.

22.03 Satisfaction of Exlstln

Key: Bold & underline represents language proposed by AT&T and opposed by SWBT.
Bold represents language proposed by SWBT and opposed by AT&T.
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Obligations and Assumption of
Contingent Liabilities. SWBT or
AT&T may condition Its approval of
any requested assignment or transfer
on the assignee's or successor's
payment or satisfaction of all
outstanding obligations of the
assignor under this Appendix and
the assignee's or successor's
assumption of any lIabllllles, or
contingent liabilities, of the assignor
arising out of or In connection with
this Appendix.

22.04 Additional Post-assignment
Requirements. Any assignee or
successor of SWBT or AT&T shall,
within 60 days following the
assignment:

30.b. (The issue is
stated in reference to
Section 22.01(a)
above.)

30.c. (The issue is
slaled in reference 10
Section 22.01(a)
above.)

Attachment 13,
Appendix Poles,
Condulls, and
Rights-of-Way,
Sec. 22.01 (d).

Attachment 13,
Appendix Poles,
Condults,and
Rights-of-Way,
Sec. 22.01(e)

(The reasons for AT&T's position are
set forth In reference to Section
22.01(a) above.)

(The reasons for AT&T's position are
set forth in reference to Section
22.01(a) above.)

22.01 (d) No assignment or
transfer by either party of rights
under this Appendix, licenses
subject to this Appendix, or
authorizations granted under this
Appendix shall be effective until
the assignor and Its successors
and assigns have complied with
the provisions of this article,
secured the other party's prior
written consent to the assignment
or transfer, tf necessary, and given
the other party notice of the
assignment or transfer pursuant
to Section 22.02.

22.01(e) Except as otherwise
expressly provided In this article,
neither this Appendix, nor any
licenses or authorizations subject to
this Appendix, shall Inure to the
benefit of AT&T's successors or
assigns wilhout SWBT's prior wrillen
consent, or SWBT's successors or
asslans without AT&T's prior

Key: Bold & underline represents language proposed by AT&T and opposed by SWDT.
Bold represenls language proposed by SWOT and opposed by AT&T.
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30.d. [The issue is
stated in reference to
Section 22.01(a)
above.}

Attachment 13,
Appendix Poles,
Conduits. and
RIghts-of-Way,
Sec. 22.04

[lhe reasons for AT&T's position are
set forth In reference to Section
22.01 (a) above.}

22.04 Additional Post-assignment
Requirements. Any assignee or
successor of SWBT or AT&T shall,
within 60 days following the
assignment:

(a) sign this Appendix as an assignee
or successor expressly agreeing
to be bound by all provisions of
this Appendix and licenses sUbject
to this Appendix; and

(b) provide proof, satisfactory to the
other party. of such assignee's
assumption of the assignor's
obligations under this Appendix.

~ Bold & underline represe".ls language proposed by AT&T and opposed by SWBT.
Bold represents language Ilroposed by SWnT and opposed by AT&T,
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1

AT&T:
Whether, If an
unbundled Network
Element or
combination Is not
available In every area
of Arkansas, the same
would be supplied to
AT&T via the "Special
Request" process
described In
Attachment 6: UNE

SWBT:
Whether, if an
unbundled Network
Element or
combination is not
available In every area
of Arkansas, SWBT
must build the facilities
to provide the element
or combination to
AT&T.

Underlying Issues concerning the
Special Request process were
arbitrated and addressed at pages 28
and 29 of the Commission's Order.
The Issue here concerns the
application of language concerning
those rulings and associated
provisions of Attachment 6: UNE, In
the context of SWBT-proposed
language concerning the possible
lack of facilities In some areas. If
SWBT's language is Included,
AT&T's proposed language should be
Included as a necessary Implication
of the Commission's V10-13 rulings.
If the Commission does not adopt
SWBT's proposed language, AT&T's
proposed language becomes
unnecessary. If SWBT's language Is
Included, however, AT&T's language
Is needed.

SWBT has proposed language to the
effect that the services and UNEs
Involved In this Agreemenl may nol
be available In all parts of the slale,
due to technical reasons. AT&T's
additional language would ensure
that,ln such circumstances, AT&T
would be able to utilize the "Special
Request" process, set out In
Allachment 6: UNE, which allows
AT&T to ask SWBT to provide such
UNEs or Combinations. AT&T's
additional language Is reasonable
and necessary; Its absence, In the
context of SWBT's proposal,
suggests that the unavailability of

1.6 Unless otherwise provided In the
Agreement, SWBT will perform all of
Its obligations concerning its offering
of Resale services and unbundled
Network Elements under this
Agreement throughout the entire
service area where SWBT is the
Incumbent local exchange carrier;
provided, that SWBT's obligations to
provide Ancillary Functions or to
meet other requirements of the Act
covered by this Agreement are not
necessarily limited to such service
areas. [SWBT's language removed
at SWBT's request) provided, that If
an unbundled Network Element or
CombInatIon Is not available In an
area, AT&T's request for same will
be subject to the provisions of
Sections 2.20 through 2.20.12 of
Attachment 6: Unbundled Network
Elements.

(Note: In thIs Instance, AT&T's
bolded and underlined language is
not reflected In the Agreement itself,
because It would qualify SWBT­
proposed language which SWBT has
withdrawn.)

flta~
This is an attempt by AT&T to require
SWBT to assume ali the risk of
Investment on AT&T's behalf.
SWBT's obligation to provide service
and network elements reasonably
may be predicated upon the
availability of facilities. If SWBT must
construct facilities to meet AT&T's
needs, then It follows that AT&T
could also build Its own facilities.
Nothing in the Act requires SWBT 10
construct facilities for an LSP.

,••1.
1.6 Unless otherwise provided In the
Agreement, SWBT wlli perform ali of
its obligations concerning its offering
of Resale services and unbundled
Network Elements under this
Agreement throughout the entire
service area where SWBT is the
Incumbent local exchange carrier;
provided, that SWBT's obligations to
provide Ancillary Functions or 10
meet olher requirements of the Act
covered by this Agreement are not
necessarily limited to such service
areas, Each Network Element,
Combination, Ancillary FunctIon
or Resale service may not be
available In every area of
Arkansas as the requisite
technology may not be present,
(e.g., a certain central office
switch may not support call
waiting).

~: Bold & underline represents language proposed by AT&T and opposed by SWBT.

Bold represents language proposed by SWBT and opposed by AT&T.
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UNEs and combinations In a
particular area may relieve SWBT of
any obligation to consider supplying
the same in that area, which Is not
the case. AT&T's language Is
necessary to enable AT&T to provide
service to customers In all areas of
Arkansas. AT&T's language should
be adopted If SWBT's Is included.

2. Intervening Law
The language
addresses
circumstances under
which the
Agreement may be
modified as a result
of agency, court or
legislative actions.

Terms &
Conditions 3.1

AT&T's language should be included
and SWBT's should be excluded.

This issue Involves the matter of
modifications to the Agreement,
which is a subject of the arbitration
by necessary Implication, and by the
Commission's ruling In the last
paragraph under XI1, p.53, of the
Order concerning changes to the
Agreement.

AT&T's language Is consistent with
the Act but SWBT's proposal Is not.

SWBT's proposal would aliow the
entire Agreement to be terminated if
the Parties could not successfully
negotiate modifications foliowlng
agency, court or legislative actions,
which Is both unreasonable and
Inconsistent with the Act. Such an
event, moreover, would severely
harm AT&T's customers, not to
mention taxing the Commission's
resources In terms of responding to
the outcry from consumers. SWBT's
proposal also likely leads to
additional arbitrations and additional
Commission time re-deciding issues
that are not explicitly ruled on by the
courts. SWBT's proposal also would

3.1 This Agreement Is entered Into
as a result of both prIvate
negotiatIon between the Parties
and arbitration by the State
Commission, acting pursuant to
FTA96. If the actIons of Arkansas
or federalleglslallve bodIes,
courts, or regulatory agencIes of
competent JurIsdIction Invalidate,
modify, or stay the enforcement of
laws or regulations that were the
basis for a provision of the
contract required by the
ArbitratIon Award approved by the
State Commission, the affected
provisIon will be Invalidated,
modified, or stayed as requIred by
action of the legIslative body,
court, or regulatory agency. In
such event, the Parties will expend
diligent efforts to arrIve at an
agreement respecting the
modifications to the Agreement
reqUired. If negotiations fall,
disputes between the PartIes
concerning the Interpretation of
the actions required or provisions
affected by such governmental
actions will be resolved pursuant
to the dispute resolution process
provided for In thIs Agreement.
The Invalidation, stay, or

AT&T's language regarding the stay
Is Incorrect. It Is based on the
assumption that the FCC's pricing
rules were the only criteria
contemplated by the Commission. In
fact, the Commission also relied In
great part on Act 77.

In the event a court or regulatory
agency of competent JurisdictIon
should determine that
modifications of thIs Agreement
are required to bring the services
being provided hereunder Into
compliance with the Act, the
affected Party shall promptly give
the other Party written notice of
the modifications deemed
required. Upon delivery of such
notice, the PartIes shltll expend
diligent efforts to arrive at an
agreement respecting such
modifications required, and If the
Parties are unable to arrive at
such agreement, either Party may
termInate this Agreement, without
penalty, effective the day the
affected Party Is ordered to
implement the modifications
deemed required, or effective on
the day either Party concludes and
gives notice to the other Party that
the Parties will not be able to
arrive at any agreement respecting
such modificatIons, whichever
date shall occur earlier.

(Such agreement shall be an
Integrated package that reflects a
balancing of Interests critical to

~: Bold & underline represents language proposed by AT&T and opposed by SWBT.

Bold represents languag3 proposed by SWBT and opposed by AT&T.
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3. Limitation of
Liabilities

b. Whether, for third
party end user claims,
the liability of either
party wouid not be
limited according to the
degree of negligence
of that party.

Terms &
Conditions 7.1.2

....,',,\i:;U~~:,::-'y\AT&T';!:£\r;;~·. ,;!"l!'~l-I:

[:Rell.~n:~ity Ja"giJa~e~ i6,,0I(l""\ »l

;",!':~;,~~~,Includett ot;exclild8d~j~;
inappropriately forbid either party
from exercising constitutional or
statutory rights it might otherwise
have, in addition to those set out In
the Agreement, to seek changes in
the Agreement. In contrast, AT&T's
proposal would not terminate the
Agreement but would Invoke dispute
resolution processes to be used if an
Impasse is reached. AT&T's
proposed language also deals
expressiy with the effect of the Eighth
Circuit Stay, and correctly states that
the Arkansas Commission's decision
is not based upon the FCC's pricing
provisions stayed by the Eighth
CirculI. AT&T notes that Section 3.2
of Terms and Conditions, an agreed­
to paragraph, also generally covers
Issues raised by SWBT's proposed
ianguage.

(b) The issue of Limitation of
liabilities, was arbitrated, as shown
by the Commission's ruling at p.53,
and that ruling does not stand for the
proposition advanced by SWBT,
which is that AT&T must assume the
risk of SWBT's negligence.

SWBT's proposed language should
be excluded. The effect of this

modification of the pricing
provisions of the FCC's First
Report and Order In CC Docket
No.96~8(August8,1996)andthe

FCC's Order on Reconsideration
(September 27,1996) will not be
considered an Invalidation, stay,
or modification requiring changes
to provisions of the Agreement
required by the Arbitration Award,
In that the FCC's pricing
provisions are not the basis for
the costing and pricing provisions
of the Arbitration Award.

AT&T objects to SWBT's proposed
language. See Terms & Conditions
Section 7.1.1, discussed above.
See, also, agreed,on Terms and
Conditions Sections 7.3.1 and 7.3.4.

".:'. ;'."" ;;";'.t;:.·.• "'."'... ".·,.JL'.;SWB~.lr.:.'!,.M.!'~lfii,,_,~::--~\'t1"1r.ll.l ••_ '·'1

~·::R.lsc)tfWh""Jin~u~e"f1o
;·;:'~},it~in~li:ieI.d~~~xCllidea::

Although not specifically arbitrated,
the paragraph containing this Issue
was included In Part B. SWBT refers
the reader to Paragraph 7.1.1 in
Terms and Conditions

the Parties.) It will be submitted to
the Arkansas Public Service
Commission (APSC) as a
negotiated agreement under Sec.
252(a)(1), and the Parties will
specifically request that the APSC
refrain from taking any action to
change, suspend or otherwise
delay Implementation of such
agreement. So long as such
agreement remains In effect, the
PartIes will not advocate before
any legIslative, regulatory, or
other public forum that any terms
of such specific agreement be
modified or eliminated, except
pursuant to procedures
specifically sanctioned by the
terms of such agreement,
Including those established In
Section 51.0 below.
Notwithstanding this mutual
commitment, however, the Parties
enter Into such agreement without
prejudice to any positions they
have taken previously, or may take
In the future In any legislative,
regulatory, or other public forum
addressing any matters, InclUding
matters related to the types of
arrangements prescribed by such
agreement.
See Paragraph 7.1.1 In Terms and
Conditions.

~: Bold & underline represents language proposed by AT&T and opposed by SWBT.

Bold represents language proposed by SWBT and opposed by AT&T.
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language, together with other
disputed SWBT language discussed
In Issue No.4 below, would be to
require AT&T to indemnify SWBT
against SWBT's own negligence If a
suit Is brought by an AT&T end user
customer. Specifically, this SWBT
language and the SWBT language
discussed in Issue No.4 would not
allow AT&T to offset such claims by
the amount of SWBT's own
negligence. AT&T believes that
Arkansas public polley would not
allow exoneration of liability for willful
or Intenllonal misconduct. See First
Bank of Ark. V. Keeling, 850 S.w.2d
310 (Ark. 1993); §195(1),
Restatement of the Law of Contracts,
2d Ed: Hullsman v. Carroll, 6 S.W.2d
551 (Ark. 1928): See, also Farmers
Bank v. Perry, 787 S.W.2d 645
(1990). In addition, requiring AT&T
to bear all risks of loss which are
associated with SWBT's negligence
is unreasonable and discriminatory.
SWBT, not AT&T, is In a posllion to
manage the risks associated with
SWBT's negligence. yet this
IClnguage would place that risk on
AT&T. Other provisions of the
Agreement adequately and fairly
l'lddress these circumstances.
Agreed-on Section 7.3.1 of the
General Terms and Conditions
prOVides, essentially, that each party
will indemnify the other for claims
m<>de against the other party that are
the result of the indemnifying parties'
acts or omissions. This Is a fair,
commercially reasonable type of
Indemnlflcallon provision, found In
many contracts. In addition, under

Bold & underline represents language proposed by AT&T and opposed by SWBT.

Bold represents language proposed by SWBT and opposed by AT&T.
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